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ducted, Covering  all  United  States  Courts,  namely,  the  United  States 
Supreme  Court,  the  United  States  Circuit  Courts  of  Appeal,  and 
United  States  Circuit  and  District  Courts  —  All  Courts  of  Last 
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PREFACE 


This  Volume  completes  the  twenty-fifth  year  of  the 
"Insurance  Digest."  It  contains  795  cases  and  citations 
from  many  leading  articles  and  references  to  annotations, 
relating  to  insurance,  appearing  in  the  law  periodicals 
and  reports  published  during  the  year  ending  October  3 1 , 
1912.    The  crises  are  classified  as  follows : 


Fire 

182 

Life      - 

147 

Fraternal 

170 

Accident 

53 

Marine 

12 

Miscellaneous 

231 

Out  of  621  cases  in  which  the  companies  were  di- 
rectly involved,  judgments  of  the  trial  courts  in  183  in- 
stances were  for  the  companies^^hile  438  were  decided 
against  them.  Of  the  621  cases  decided,  563  were  ap- 
pealed to  higher  courts,  resulting  in  250  decisions  in  favor 
of  the  companies  and  313  decisions  against  them.  In 
other  words,  the  companies  were  successful  in  but  29.5 
per  cent,  of  the  reported  cases  tried  in  the  lower  courts 
and  but  45  per  cent,  of  the  cases  appealed. 

I  express  my  obligations  to  Mr.  Frank  G.  West  and 
Miss  Goldie  Margaret  Scovell  of  my  office,  for  assistance 
in  the  preparation  of  this  Volume. 

GUILFORD  A.  DEITCH. 

Indianapolis,  Indiana,  January  11,  1913. 
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See  pctge  vii  /or  abbreviationM  oj  **  Unofficial  Reports  arid  Imw  PeriodicaU.*' 

Ala.    Alabama  Supreme  Court  Report*. 

App.  D.  C District  of  Colvunbia  Court  of  Appeals  Reports. 

A  pp.    Dlv New  York  Supreme  Court,  Appellate  Diylslon. 

Ark Arkansas  Supreme  Court  Reports. 

CaL    California  Supreme  Court  Reports. 

Can.    S.    C Canadian  Supreme  Court  Reports. 

Civ.   Pro New  York  Civil   Procedure  Reports.     . 

Colo Colorado    Supreme   Court   Reports. 

Colo.  App Colorado  Court  of  Appeals  Reports. 

Conn.     Connecticut   Supreme  Court  of  Errors  Reports. 

DeL  Ch Delaware  Chancery  Reports. 

Fla.    Florida  Supreme  Court  Reports. 

Ga.   (Georgia  Supreme  Court  Reports. 

Houst Houston  (Delaware  Superior  Court  and  Court  of 

Errors  and  Ai>peals). 

UL    Illinois  Supreme  Court  Reports. 

UL   App. Illinois  Appellate  Court  Reports. 

Ind.    Indiana  Supreme  Court  of  Judicature  Reports. 

Ind.    App Indiana  Appellate  Court  x^eports. 

Iowa    Iowa  Supreme  Court  Reports. 

Kans Kansas  Supreme  Court  Reports. 

Kans.   App Kansas  Court  of  Appeals  Reports. 

Ky Kentucky  Court  of  Appeals  Reports. 

La.   Ann Louisiana  Supreme  Court  Reports. 

Mass.   Biassachusetts  Supreme  Judicial  Court  Reports. 

Md. Maryland  Court  of  Ap];>eals  Reports. 

Me Maine  Supreme  Judicial  Court  Reports. 

Mich Michigan  Supreme  Court  Reports. 

Minn.   Minnesota  Supreme  Court  Reports. 

Misc.    New  York  Miscellaneous  Reports. 

Miss Mississippi   Supreme  Court   Reports. 

Mo.     Missouri  Supreme  Court  Reports. 

Mo.   App Missouri   Court   of  Appeals   Reports. 

Mont     Montana  Supreme  Court  Reports. 

N.     B. New  Brunswick  Reports. 

N.    B.   EJQ New  Brunswick  Equity  Reports. 

N.   C North  Carolina  Supreme  Court  Reports. 

N.    Dak North  Dakota  Supreme  Court  Reports. 

N".  H •  .New  Hampshire  Supreme  Court  Reports. 

K.  J.  Eq New  Jersey  Equity   Reports. 
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N.    J.    L» New  Jersey  Law  Reports. 

N.   8 Nova  Scotia  Reports. 

N.    T New  York  Court  of  Appeals  Reports. 

Neb Nebraska  Supreme  Court  Reports. 

Ohio  St Ohio  Supreme  Court  Reports. 

Ont    Ontario    Reports. 

Ont.  App Ontario  Appeal  Reports. 

Ore Oregon  Supreme  Court  Reporta 

Pa Pennsylvania   Supreme   Court   Reports. 

R.   I Rhode  Island  Supreme  Court  Reports. 

8.  C South  Carolina  Supreme  Court  Reports. 

S.  Dak South  Dakota  Supreme  Court  Reports. 

Tenn.   Tennessee  Supreme  Court  Reports. 

Tex Texas  Supreme  Court  Reports. 

Tex.   C.   C.   A Texas  Court  of  Civil  Appeals  Reports. 

U.  S United  States  Supreme  Court  Reports. 

U.  S.  App United  States  Circuit  Court  of  Appeals  Reports. 

Utah    Utah  Supreme  Court  Reports. 

Va.     Virgrinla  Supreme  Court  of  Appeals  Reports. 

Vt    Vermont  Supreme  Court  Reports. 

W.  Va West   Virginia   Supreme   Court   of  Appeals   Re- 
ports. 

Wash Washington   Supreme   Court   Reports. 

Wis Wisconsin   Supreme  Court  Reports. 
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See  preceding  pages  for  ahbreviationa  of  "Oifioial  Court  Reports." 

Adv.  S.  U.  S Advance   Sheets  United   States   Supreme  Court ; 

Lawyers*  Co-Operatlve  Pub.  Co.,  Rochester^ 
N.  T. 

Am.  St  R American  State  Reports. 

Am.  &  'Eng.  Corp.  Ca8.American  and  English  Corporation  Cases. 

[1912]  A.  C Appeal  Cases  [1912].  **The  Law  Reports,"  Lon- 
don, S^flTlaJid. 

Atl Atlantic    Reporter ;    West    Publishingr    Co.,    St. 

Paul,  Minn. 

Austral.  L.  T Australian  Law  Times ;  Melbourne  and  Ade- 
laide, Australia. 

C.  C.  A United  States  Circuit  Courts  of  Appeals  Re- 
ports; Lawyers'  Co-Operatlve  Pub.  Co., 
Rochester.  N.  Y. 

Can.    L.   T Canadian    Law   Times;    Toronto,    Ont.,    Canada. 

[1912]    Ch.    D Chancery  Division  [1912].     "The  Law  Reports,"^ 

London,  EJngrland. 

Ch.  Lfc  N Chicago  Legal  News ;  Chicago,  HI. 

Det  L.  N Detroit    Legal    News ;    Detroit,    Mich. 

Fed Federal     Reporter ;     West    Publishing    Co..     St 

Paul,  Minn. 

Ins.  K  J Insurance   Law   Journal;    New   York,    N.    Y. 

!>.  J.  Ch.  N.   S Chancery  Division  J  Law   Journal   Re- 

Li.  J.  P.  C.  N.  S Privy   Council  \      ports, 

Lfc  J.  P.  D.  &  A.  N.  S.. Probate  Division  and  Appeal (      New  Series, 

!>.  J.  Q.  B.  N.  S Queen's  Bench  Division  J      ILiOndon,  Eng. 

Lfc  R.  A Lawyers'  Reports,  Annotated ;  Lawyers'  Co-Op- 
eratlve  Pub.    Co.,   Rochester,   N.   Y. 

Law  T.  R Law  Times  Reports ;  London,  England. 

Leg.    Int The  Legal  Intelligencer ;  Philadelphia,  Pa. 

Mo.  App.  R Missouri  Appeal  Reporter ;  Kansas  City,  Mo. 

N.  C.  R National  Corporation  Reporter ;  Chicago,  111. 

N.    B Northeastern    Reporter ;    West    Publishing    Co.,. 

St.  Paul,  Minn. 

N.  J.  L.  J New  Jersey  Law  Journal ;   Plainfleld,   N.  J. 

N.  W Northwestern    Reporter ;    West    Publishing    Co., 

St.  Paul,  Minn. 

N.    Y.    Supp New    York    Supplement;    West    Publishing   Co.,. 

St.   Paul.  Minn. 
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O.  C.  R Ohio  Circuit  Reports ;  Columbus  and  Cincin- 
nati, O. 

O.  D Ohio  Decisions ;  Norwalk,  O. 

O.    F.   D Ohio  Federal   Decisions ;   Norwalk,   O. 

O.    Lfc    J Ohio   Law   Journal ;   Columbus,    O. 

O.  L.  N Ohio  Legal  News ;  Norwalk,  O. 

O.  N.  P Ohio  Nisi  Prius  Decisions ;  Columbus  and  Cin- 
cinnati, O. 

[1912]   P. Probate  Division   "The  Law  Reports" ;  London, 

Engrland. 

Pa.  Co.  Ct Pennsylvania  County  Court  Reports ;  Philadel- 
phia,  Pa. 

Pa.  Super.  Ct Pennsylvania  Superior  Court  Reports ;  Philadel- 
phia, Pa- 

Pac.    Pacific  Reporter ;  West  Pub.  Co.,  St  Paul,  Minn. 

[1912]  Q.  B.  D Queen's  Bench  Division  [1912].  **The  Law  Re- 
ports" ;   London,   Engrland. 

Pitts.    L.    J Pittsburgh  Legal  News ;  Pittsburgh.  Pa. 

S Southern    Reporter ;    West    Publishing    Co.,    St. 

Paul,  Minn. 

S.    C.    R United    States    Supreme   Court   Reporter ;   West 

Publishing  Co..   St.   Paul,  Minn. 

a    B Southeastern    Reporter ;    West    Publishing    Co., 

St.  Ppul,  Minn. 

Super.  &  C.  P Ohio  Superior  and  Common  Pleas  Courts  Re- 
porter; Norwalk.  O. 

S.   W Southwestern    Reporter ;    West    Publishing    Co., 

St   Paul,  Minn. 

Va.  L^  Reg Virginia  Law  Register ;  Lsmchburg,  Va. 

Va.  S.  C.  R VIrgrinia    Supreme    Court    Reporter,    Richmond, 

Va. 

Wash.  L.  R Washington   Law  Reporter ;   Washington,   D.   C. 

Wk.  L.  B Weekly   Law   Bulletin   and  Ohio   Law  Journal; 

Columbus,  O. 

Yale  Im  J Yale  Law  Journal,  Box  1341.  New  Haven,  Conn. 
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Mortgagor  and  Mortgagee— Insurance  Proceeda— Subrogation: 

A  mortgagee  of  real  estate  has  an  insurable  interest  therein, 
and  when  such  mortgagee,  at  his  own  expense  and  solely  in  his 
own  behalf,  procures  insurance  on  th«  mortgaged  property  for  the 
better  security  of  his  debt,  the  insurance  company,  if  obliged  to 
pay  a  loss  occasioned  by  injury  to  such  property,  may  be  subro- 
gated pro  tanto  to  the  rights  of  the  mortgagee  under  the  mort- 
gage* 
Same— Same — Satisfaction  of  Mortgage: 

If  insurance  has  been  taken  by  a  mortgagee  at  the  expense 
and  for  the  benefit  of  the  mortgagor,  as  well  as  for  his  own  pro- 
tection, the  mortgagor  will  have  the  right,  in  case  of  a  loss,  to 
have  the  avails  of  the  policy  applied  for  his  benefit  towards  the 
discharge  of  his  indebtedness. 

Same — Same; — Subrogation: 

Where  a  clause  in  a  mortgage  gave  to  the  mortgagee  the 
option  to  take  out  insurance  at  the  expense  of  the  mortgagor, 
but  did  not  compel  him  to  do  so,  the  mortgagee  was  at  liberty 
to  insure  for  the  Joint  benefit  of  himself  and  his  mortgagor  at 
the  expense  of  the  mortgagor,  or  to  insure  at  his  own  expense 
solely  for  his  own  benefit;  and  where  the  mortgagee  procured  a 
policy  insuring  his,  "mortgagee's  interest,"  there  being  no  proof 
that  the  policy  covered  the  Joint  interests  of  both  mortgagor  and 
mortgagee,  it  could  not  be  held  that  the  mortgagor  was  entitled 
to  have  the  insurance  proceeds  credited  to  the  mortgage  debt;  it 
follows  that  the  insurance  company,  having  paid  the  amount  of 
the  loss  to  the  mortgagee,  is  subrogated  to  his  rights  under  the 
mortgage. 

[Decree  for  complainant  mortgagee.] 

Leyden  v.  Lawrence  et  al.  (N.  J.  Ch.) : 

81  Atlantic  Reporter  (November  2.  1911)   121. 

Policy— Contract — Public  Policy: 

Plaintiff  held  a  fioating  policy  on  certain  automatic  pianos 
which  it  manufactured  and  sold.  Its  agent  placed  one  of  these 
instruments  in  a  house  of  ill  fame  with  a  view  to  selling  to  the 
proprietress;  the  instrument  was  destroyed  by  fire  and  upon 
refusal  of  the  defendant  to  pay  the  loss  suit  was  instituted  on 
the  policy.  Held,  That  the  policy  was  not  void  as  against  public 
policy  as  it  was  not  taken  out  in  aid  or  furtherance  of  any  con- 
tract between  plaintiff  and  the  keeper  of  the  bawdy  house,  for 
there  was  no  contract  entered  into  between  the  two,  either 
moral  or  immoral.  Held,  further.  That  the  effect  upon  the  pub- 
lic interest  under  the  facts  of  this  case  is  too  remote  entirely 
to  Justify  a  court  in  refusing  its  aid  to  plaintiffs  to  enforce  the 
payment  of  the  policy. 

1012-1  (1) 
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Same— Same— Same : 

Where  a  contract  is  sought  to  be  avoided  on  the  ground 
that  it  is  against  public  policy,  the  courts  will  not  consider  the 
advantage  or  interests  of  either  party  to  the  contract,  but  acts 
only  from  considerations  of  the  public  good.  Where  the  con- 
tract or  agreement  has  no  direct  connection  with  the  illegal 
act,  but  is  collateral  to  it,  then  the  contract  is  not  tainted  or 
affected  by  the  illegal  act.  Courts  will  only  declare  a  contract 
void  as  against  public  policy  when  the  case  is  clear  and  free 
from  doubt,  and  the  injury  to  the  public  is  substantial,  and  not 
theoretical  or  problematical. 

[Judgment   for   company   below.      Here   reversed   against   com- 
pany.] 

Electrova  Co.  et  aL  v.  Spring  Garden  Ins.  Co.  (S.  C.  N. 
C): 

72   Southeastern   Reporter    (November  4,   1911)    806. 

Policy — Set  of  Books — ^Waiver: 

As  a  general  proposition,  the  taking  of  the  proofs  of  loss 
and  promising  to  pay  operates  as  a  waiver  of  the  breach  of  the 
covenant  pertaining  to  the  keeping  of  accurate  books  and  inven- 
tories. 

Same— Same — Same : 

The  rule  that  the  taking  of  proofs  of  loss  and  the  promise 
to  pay  operators  as  a  waiver  of  the  condition  requiring  assured 
to  keep  an  accurate  set  of  books  and  to  take  inventories  does 
not  apply  where  it  appears  that  the  adjuster  who  made  the 
statement  was  wholly  without  knowledge  of  the  facts  In  respect 
to  the  breach  of  the  condition. 

Same— ^'Waiver"— Definition : 

A  "Waiver"  is  the  intentional  abandonment  of  a  known 
right,  and  in  every  instance  where  it  is  invoked  there  should  be 
some  proof  tending  to  show  the  party  was  possessed  of  knowl- 
edge In  respect  of  the  matter  about  which  the  waiver  is  asserted 
and  acted  advisedly. 

[Judgment    for   plaintUC    below.      Here   affirmed    against    com- 
pany.] 

Oehler  v.  Phoenix  Ins.  Co.  of  Hartford,  Conn.  (St  Louis 
C.  A.): 

189  Southwestern  Reporter   (November  8,1911)  1178. 

Action  on  Policy — Proofs  of  Lost — ^Waiver— Pleading: 

Evidence  of  waiver  of  proofs  of  loss  is  admissible  imder  an 
allegation  that  proofs  of  loss  were  furnished. 

Same— Same — Same — ^Authority  of  Agent: 

A  local  agent  with  power  to  effect  insurance,  countersign 
policies,  and  collect  premiums  has  power  to  waive  proofs  of 
loss. 

[Judgment    for   plaintiff    below.      Here    affirmed    against    com- 
pany.] 

Citizens  Fire  Ins.  Co.  v.  Lord  (Ark.  S.  C.) : 

139  Southwestern  Reporter  (November  8,  1911)   1114. 
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Statute — Regulation  of  Premium   Ratee— Constitutionality: 

Laws  kan.  1909,  c.  152,  entitled  "An  Act  relating  to  fire 
insurance  and  to  provide  for  the  regulation  and  control  of  rates 
of  premium  thereon,  and  to  prevent  discrimination  therein/'  by 
-which  the  Legislature  assumed  to  regulate  and  limit  the  rates 
which  should  be  charged  for  policies  of  fire  insurance,  is  not 
unconstitutional  as  violating  the  free  exercise  of  the  right  of 
private  contract  within  the  meaning  of  the  fourteenth  consti- 
tutional amendment,  but  is  a  valid  exercise  of  the  police  power 
vested  in  the  state. 

EDemunrer  to  bill  praying  an  injunction  Is  sustained.] 
German  Alliance  Ins.  Co.  v.  Barnes,  Supt  of  Ins.  (U.  S. 
C.  C,  Kan.): 

189  Federal  Reporter   (November  9,  1911)   769, 

Knowledge  of  Agent — When  Notice  to  Company: 
'  An  insurance  company  can  only  be  bound  by  notice  to  its 
agents,  given  at  the  time  the  transaction  takes  place.  A  notice 
to  an  agent,  given  before  the  issuing  of  the  policy  and  while  he 
was  acting  for  another  insurance  company,  will  not  be  binding 
upon  a  company  issuing  a  policy  at  a  later  period.  An  insurance 
broker  who  places  a  policy  as  the  agent  of  the  insured,  know- 
ing that  the  insured  is  lessee  and  not  owner  of  the  insured  prem- 
ises, does  not  thereby  waive  a  provision  in  the  policy  that  it 
shall  be  void  if  the  insured  does  not  own  the  premises  in  fee. 

Same— Same: 

Where  the  assured,  being  the  lessee  of  a  building,  obtained 
the  policy  of  the  A  company  thereon  from  a  firm  of  insurance 
agents  or  brokers,  then  informing  them  that  he  was  the  lessee 
and  not  the  owner,  and  subsequently  the  brokers,  with  his  con- 
sent, changed  his  insurance  to  the  B  company,  whose  policy  pro- 
vided that  it  should  be  void  if  the  building  Insured  was  not  owned 
by  the  Insured  in  fee  simple,  and  that  any  waiver  must  be  in 
writing  endorsed  on  or  attached  to  the  policy.  Held,  That  the 
assured  could  not  recover  upon  the  latter  policy  for  a  fire  loss  of 
the  building. 

Proofs  of  Loss — ^Waiver: 

A  denial  by  an  insurance  company  of  all  liability  upon  other 
grounds  than  the  want  of  proofs  of  loss  is  a  waiver  of  proofs. 
[Judgment  for  plaintiff.] 

Huffsmith  v.  Teutonia  Fire  Ins.  Co.   (Wyoming  Co.  Pa., 
C.  P.) : 

68  The  Legal  Intelligencer  (November  10,  1911)   656. 

Policy — Average  Clause— Construction : 

An  average  clause  attached  to  a  fire  policy  providing  "It  is 
hereby  agreed  that  in  case  of  loss  this  policy  shall  attach  in  each 
building  in  such  proportion  as  the  value  of  each  building  bears 
to  the  aggregate  value  of  the  entire  property  insured,"  is  primar- 
ily intended  to  apply  to  manufactories  or  storehouses,  the  con- 
tents of  which  are  covered  by  a  blanket  policy;   the  contents 
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being  insured  in  whichever  one  or  more  of  the  various  faetories 
or  storehouses  described  it  may  be  located  at  the  time  of  the 
loss;  the  particular  amount  of  such  contents  in  any  particular 
building  not  being  determinable  at  the  time  Uie  policy  is  issued, 
but  only  ascertainable  after  the  loss. 

teme— Rule  of  Conttructlon: 

A  policy  of  insurance  is  to  be  constructed  in  favor  of  the 
insured  in  the  sense  in  which  he  had  reason  to  understand  it; 
but  policies  of  insurance,  like  other  contracts,  must  be  so  con- 
structed as  to  give  force  and  effect  to  the  language  used,  unless 
by  reason  of  some  ambiguity  or  craft  they  are  calculated  to  mis- 
lead the  insured. 

Same— Average  Clause— Statute: 

Sec.  1746  Iowa  Code  provides  that  any  stipulation  "that  the 
insured  shall  maintain  insurance  on  any  property  covered  by  such 
policy  to  any  extent,  or  shall  to  any  extent  be  an  insurer  of  the 
property  insured  in  such  policy,  or  shall  bear  any  portion  of  the 
loss  on  the  property  insured;"  Sec.  1758  prohibits  the  use  of  any 
policy  except  in  the  Standard  form,  although  certain  riders  may 
be  attached  thereto  if  not  in  conflict  with  the  standard  policy 
law.  Defendant  attached  to  its  policy  a  rider  which  provided: 
^'It  is  hereby  agreed  that  in  case  of  loss  this  policy  shall  attach 
in  each  building  in  such  proportion  as  the  value  of  each  building 
bears  to  the  aggregate  value  of  the  entire  property  insured." 
Held,  That  the  average  clause  attached  to  the  policy  was  not  in- 
tended as  a  co-insurance  provision  and  therefore  was  not  in  viola- 
tion of  Sec.  1746,  nor  did  it  violate  the  standard  policy  law. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Dahms  &  Sons  Co.  v.  German  Fire  Ins.  Co.  (Iowa  S.  C.) : 

132  Northwestern  Rei>orter  (November  10,  1911)  870. 

Policy — Proofs  of  Lots — ^Waiver: 

Where  an  insurance  company  denies  all  liability  on  its  pol- 
icy, it  is  unnecessary  that  proofs  of  loss  be  furnished. 

Parol  Contract — Evidence  Considered: 

Plaintiff  testified  that  the  local  agent  together  with  the 
state  agent  of  the  defendant  company  solicited  him  to  take  out 
insurance;  that  he  did  not  need  insurance  then,  but  promised 
that  he  would  insure  in  defendant  company  when  a  certain  other 
policy  expired;  that  upon  the  expiration  of  said  policy,  he  called 
on  the  defendant's  local  agent.  Bridges,  and  told  him  he  wanted 
$1,400  additional  insurance  on  his  merchandise  and  $100  on  his 
fixtures,  and  that  Bridges  agreed  to  issue  the  policy  and  told 
him  he  would  be  insured  from  noon  on  that  day  for  one  year. 
He  also  testifies  that,  some  time  previous  to  this,  he  had  sold 
Bridges  $65.25  worth  of  powder,  and  that  he  (appellee)  asked 
him  whether  he  should  give  him  a  check  for  the  amount  of  the 
premium,  $45,  or  credit  his  powder  account  with  the  amount  of 
it.  That  Bridges  told  him  it  would  be  satisfactory  to  credit  his 
account  by  $45,  which  he  did,  and  thereafter  presented  a  bill  for 
the  balance  due  on  the  powder  account,  and  it  was  paid  by 
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Bridges.  That  on  one  or  two  occasions  afterwards  he  asked 
Bridges  about  his  policy,  and  Bridges  told  him  that  he  had  been 
busy  and  away  from  home,  but  that  he  need  not  be  uneasy  about 
the  policy — ^that  he  was  insured  to  the  amount  of  $1,500.  Plain- 
tiff  did  not  know  that  Bridges  represented  any  company  other 
than  defendant  Held,  That  the  evidence  sustained  a  finding  of 
the  existence  of 'a  parol  contract  of  insurance. 

Sams— Certainty  at  to  Terms — Enfopcement: 

To  entitle  one  to  the  specific  performance  of  a  verbal  agree- 
ment to  insure  or  to  issue  a  policy,  he  must  prove  an  oral  con- 
tract possessing  all  the  essentials  of  a  written  contract  of  insur- 
ance, viz.,  the  subject-matter,  the  risk  insured  against,  the  amount 
of  insurance,  the  rate  of  premium,  the  duration  of  the  risk,  and 
the  identity  of  the  parties;  if  application  be  made  to  an  agent 
representing  several  companies,  the  particular  company  or 
companies  to  carry  the  risk  must  be  designated,  with  the  amount 
each  is  to  carry,  and  each  must  by  its  agent  or  otherwise  agree 
to  assume  liability  upon  the  terms  and  conditions  proposed  and 
acceded  to  by  the  applicant  Until  this  is  done,  th'ere  can  be 
no  binding  contract 

IJudgment   for   plaintiff   below.     Here    affirmed   against   com- 
pany.] 

Shawnee  Fire  Ins.  Co.  v.  Roll  (Ky.  C.  A.) : 

140  Southwestern  Reporter   (November  15,  1911)   49. 

Action  on  Policy — Penalty — Statute— Extra  Territorial  Effect: 

Sec.  7068  Rev.  St  Mo.  1909,  provides  that  the  jury,  in  an 
action  on  an  insurance  policy,  may  award  the  insured  damages 
to  the  extent  of  10  per  cent,  and  reasonable  attorney's  fees  for 
vexatious  refusal  to  pay  the  loss.  Held,  That  in  an  action  in  the 
courts  of  the  State  of  New  York  on  a  policy  issued  in  Missouri, 
an  allegation  in  the  complaint  setting  up  the  Missouri  Statute 
will  be  stricken  out  on  motion,  as  the  Missouri  law  is  penal  and 
does  not  bind  the  court  of  another  state. 

[Motion  to  strike  out  is  granted.] 

Wollman  v.  National  Fire  Ins.  Co.  (N.  Y.  City  Ct) : 

131  New  Yortc  Supplement  (November  20.  1911)  835. 

Policy— "Riot"— "Civil  Authority": 

The  policy  excepted  loss  caused  directly  or  indirectly  by 
"riot  ♦  ♦  ♦  or  by  order  of  any  civil  authority."  The  insured 
building,  a  hotel,  was  destroyed  by  fire  set  by  a  United  States 
Marshal,  who  held  warrants  issued  by  a  federal  court  for  three 
men  who  resisted  arrest  and  had  taken  refuge  in  the  hotel.  The 
marshal  had  no  legal  authority  to  burn  a  building  to  make  an 
arrest  Held,  That  the  loss  of  the  house  was  not  due,  directly  or 
indirectly,  to  the  order  of  any  civil  authority;  for  the  marshal 
had  no  authority  to  bum  the  house.  He  was  not  a  civil  authority 
for  this  purpose.  The  rioters  were  in  the  house;  the  marshal's 
posse,  acting  under  his  orders,  were  not  rioters.  The  loss  of  the 
house  was  not  due,  directly  or  indirectly,  to  the  riot  carried  on  by 
the  men  within  the  house.    It  was  due  directly  to  the  wrongful 
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act  of  the  marshal  in  setting  fire  to  the  house  without  authority. 
The  riot  within  the  house  was  the  occasion  of  his  wrongful  act, 
but  the  loss  of  the  house  was  not  the  proximate  result  of  their 
unlawful  acts.  The  loss  of  the  house  was  the  direct  result  of 
another  unlawful  act,  which  intervened  between  their  act  and  the 
burning  of  the  house.  The  unlawful  act  of  the  marshal  in  setting 
fire  to  the  house  was  the  cause  of  the  loss.  It  necessarily  follows 
that  the  insurance  company  was  not  released  from  liability  by  the 
clause  of  the  policy  above  (Quoted. 

[Judgment    for    plaintifF    below.      Hete    affirmed    against    com- 
pany.] 
American  Central  Ins.  Co.  v.  Steams  Lumber  Co.   (Ky. 
C.  A.): 

140  Southwestern  Reporter  (Novembei  22,  1911)  148. 

Policy — iron-Safe  Clause — "Open  for  Business"— Closed  for  Noon 
Hour: 

The  policy  stipulated:  The  assured  will  keep  such  books 
and  inventory  and  also  the  last  preceding  inventory,  if  such 
has  been  taken,  securely  locked  in  a  fire-proof  safe  at  night,  and 
at  all  times  when  the  building  mentioned  in  this  policy  is  not 
actually  open  for  business.  Insured  closed  his  store  for  the 
noon  hour  and  during  that  time  it  burned.  Held,  That  the  store 
was  not  "open  for  business"  within  the  meaning  of  the  policy. 

Same— Same — Protection  of  Books: 

Assured,  acting  in  good  faith,  placed  the  books  in  a  safe 
which  he  believed  to  be  fireproof,  or  in  some  place  which  he 
had  the  right  to  believe  was  not  exposed  to  a  fire  which  would 
destroy  the  building,  the  mere  failure  to  produce  the  books 
would  not  necessarily  be  a  bar  to  his  recovery. 

Same — insurance  of  Stock  and  Fixtures — Entirety  of  Contract: 

A  policy  injuring  a  stock  of  goods,  as  well  as  fixtures  is 
entire  and  not  divisible,  so  that,  where  insured  was  unable  to 
enforce  it  as  to  the  stock  he  could  not  enforce  it  as  to  the  fixtures. 
[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
Joffe  &  Mankowitz  v.  Niagara  Ins.  Co.  (Md.  C.  A.) : 

81  Atlantic  Reporter   (November  23.   1911)    281. 

Insurance  Contract — Statute — Certificate  Accompanying     Lease: 
A  certificate,  accompanying  a  contract  of  lease,  providing: 

" ,  having  leased  of  C.  J.  Heppe  &  Son '  piano, 

No. ,  said  C.  J.  Heppe  &  Son  agree  that  in  case  of  injury  to 

or  destruction  of  said  piano,  by  fire,  the  said  C.  J.  Heppe  &  Son 
will  restore  the  same  to  the  condition  in  which  It  was  before 
the  fire;  or,  if  destroyed,  will  replace  the  same  with  a  piano  of 
equal  value.  Applies  during  term  of  lease  only,"  is  not  a  cer- 
tificate of  insurance  within  the  prohibition  of  Pa.  Acts,  Feb.  4, 
1870  (P.  L.  14)  forbidding  any  person,  partnership  or  associa- 
tion from  issuing  any  policy  or  making  a  contract  of  indemnity 
against  loss  by  fire  without  authority  expressly  conferred  by  a 
charter  of  incorporation. 

[Opinion   of  Attorney  General   rendered   to  Insurance   Commis- 
sioner.] 
Re.  Fire  Certificate: 

39  Pennsylvania  County  Court  Reports  (November  25, 
1911)    163. 
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Policy — ^^Vacancy^ — Evidence  Considered : 

The  policy  stipulated  that  it  would  be  void  if  the  insured 
premises  should  become  and  remain  vacant  for  more  than  ten 
days.  The  insured  and  his  family  had  been  absent  on  a  visit  for 
more  than  ten  days  when  his  home  burned.  When  he  left,  in- 
sured took  with  him  such  articles  as  he  deemed  he  and  his 
family  might  require  during  their  absence,  but  left  his  house- 
hold goods  and  farming  implements  in  the  house,  locked,  and 
engaged  a  neighbor  to  look  after  it  Held,  That  the  premises 
were  not  vacant  within  the  meaning  of  the  policy.  A  mere  tem- 
porary absence  of  the  occupants,  with  the  intention  to  return, 
when  the  premises  are  left  in  their  usual  condition,  does  not 
amount  to  a  "vacancy." 

[Judgment  for  plaintiff  below.    Here  affirmed  against  Company.] 
Kampen  v.  Farmers'  Mut.  Fire  Ins.  Co.  (Minn.  S.  C.) : 

138  Northwestern  Reporter  (December  8,  1911)  168. 

Action  on  Policy — ^Appraisal — Condition  Precedent: 

The  policy  provided  that  any  loss  thereunder  would  not  be 
payable  until  60  days  after  notice,  ascertainment  and  satisfac- 
tory proofs  of  loss  have  been  made,  including  an  award  of  ap- 
praisal where  appraisal  has  been  required,  and  further  pro- 
vided that  no  action  could  be  brought  thereon  until  such  re- 
quirements had  been  complied  with.  Held,  That  the  stipulation 
for  an  appraisal  as  a  condition  precedent  to  the  maintenance  of 
an  action  thereon  was  valid,  and  that  an  action  brought  before 
an  award  of  appraisal  was  premature. 

Policy — Rule  of  Construction: 

Though  contracts  of  insurance  are  liberally  construed  in 
favor  of  insured,  he  must  comply  with  the  plain  provisions  of 
the  policy. 

Same — ^Appraisal — When  to  Be  Demanded: 

Under  a  policy  stipulating  that  insured  shall  have  60  days 
from  date  of  a  fire  to  deliver  proof  of  loss,  and  that  the  loss 
shall  not  become  payable  until  60  days  after  delivery  of  proof 
of  loss,  including  an  award  by  appraisers,  where  an  appraisal  is 
required,  the  company  has  the  right  at  any  time  within  60  days 
after  the  delivery  of  proofs  of  loss  to  demand  an  appraisal. 

Same— Same— "Waiver"— "Estoppel": 

The  policy  provided  for  an  appraisal  if  required.  Upon  re- 
ceipt of  notice  and  proofs  of  loss  an  agent  of  the  company  noti- 
fied insured's  attorney  that  the  amount  claimed  was  excessive 
and  made  demand  for  an  appraisal.  Subsequently,  when  the 
company  through  its  agent  was  making  an  investigation  of  the 
loss,  insured's  attorney  asked  said  agent  if  an  appraisal  was 
desired  and  stated  that  if  it  was  it  would  be  given.  To  this 
the  agent  made  no  answer.  Held,  That  this  did  not  constitute 
a  waiver  of  the  requirement  of  an  appraisal,  and  did  not  estop 
the  company  from  insisting  on  an  appraisal.  A  waiver,  to  be 
effective  against  the  party  making  it,  must  have  occurred  with 
full  knowledge  of  all  material  facts  and  must  be  distinctly  made. 
And,  in  order  for  there  to  be  an  estoppel  by  conduct,  the  party 
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sought  to  be  estopped  must  have  caused  the  other  party  to  oc- 
cupy a  more  disadvantageous  position  than  that  which  he  would 
have  occupied*  except  for  that  conduct 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

North  British  &  Mercantile  Ins.  Co.  v.  Robinett  &  Green 
(Va.  S.  C.  A.) ; 

72  Southeastern  Reporter  (December  9,  1911)  668. 

Accord  and  Satisfaction — Release  under  Mistake  of  Fact: 

Insured  held  fire  Insurance  policies  in  several  companies. 
The  policy  in  the  defendant  company  contained  provision  that 
if  any  other  policies  covering  the  same  property  contained  con- 
ditions of  average  or  coinsurance  the  defendant  company's  pol- 
icy should  be  subject  to  the  same  conditions.  The  loss  on  a 
fire  was  adjusted  and  the  amount  distributed  among  the  policies, 
when  it  was  discovered  that  one  policy  contained  the  average 
conditions.  Insured's  manager  accepted  the  reduced  amount 
from  the  defendant  giving  a  receipt  in  full.  Later  insured's 
president  learning  of  the  facts  filed  a  bill  to  amend  the  policy 
containing  the  average  clause  alleging  it  had  been  inserted  by 
fraud,  and  a  decree  to  that  effect  was  made.  Held,  That  the  re- 
lease and  satisfaction  given  by  insured's  manager  did  not  amount 
to  an  accord  and  satisfaction,  and  being  made  by  payment  of  a 
lesser  sum  in  settlement  of  an  undisputed  claim  for  a  greater, 
was  not  binding. 

[Judgment  for  plaintiff.] 

Penn    Furniture    Co.    v.    Insurance    Co.    (Crawford    Co., 
Pa.,  C.  P.) : 

69  Pittsburg  Legal  Journal   (December  9,  1911)   696. 

Action  on  Policy — Sole  Ownership— Waiver: 

By  delivering  the  policy  to  assured  with  knowledge  that  he 
had  parted  with  the  title  and  possession  of  the  property  prior 
to  such  delivery,  the  company  is  charged  with  having  waived  the 
conditions  therein  relating  to  sole  ownership. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Gtorsch  v.   Northern  Assur.  Co.  of  London   (N.  T.,  App. 
Tr.) : 

131  New  York  Supplement  (December  11,  1911)  670. 

Action  on  Policy — False  Swearing — Forfeiture: 

Where  an  assured  falsely  and  knowingly  inserts  in  his 
sworn  proof  of  loss  any  articles  as  burned  which  were  not 
burned,  or  knowingly  puts  such  a  false  and  excessive  valuation 
on  single  articles,  or  on  the  whole  property,  as  displays  a  reck- 
less disregard  of  truth,  he  cannot  recover.  His  own  fraudulent 
acts  prohibit  it 

Same — Same — Same: 

Insured  were  proprietors  of  a  country  store  in  a  rural  com- 
munity in  which  this  was  the  only  store,  and  in  which  a  saw-mill 
giving  employment  to  about  35   men  was   the  only   industry. 
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About  6  o'clock  in  the  morning  smoke  was  discovered  issuing 
from  the  roof  of  the  building  which  the  proprietors  had  left  a 
few  minutes  before,  and  a  few  neighbors,  with  the  entire  force 
from  the  mill,  rushed  to  the  rescue,  and  while  some  were  en- 
gaged in  putting  out  the  fire,  which  seemed  to  be  in  the  parti- 
tion near  the  chimney,  the  rest  employed  themselves  in  remov- 
ing the  goods  and  fixtures  from  the  lower  story  of  the  building. 
After  working  for  an  hour  or  more,  they  thought  the  fire  had 
been  quenched  and  all  the  men  left  But  it  broke  out  again 
shortly  after,  and  before  it  could  be  arrested  the  building,  with 
the  remaining  contents,  burned.  Plaintiffs  claimed  in  their  proof 
of  loss  that  the  total  sound  value  of  all  the  goods  was  $3,496.87, 
and  of  the  goods  saved  $224.10,  leaving  a  net  loss  of  $3,272.77. 
The  evidence  showed  that  most  of  the  stock  was  removed  while 
the  building  was  burning.  Even  the  fixtures,  such  as  stove, 
desk,  postoflSce  boxes,  telephone,  and  safe  were  rescued,  as  well 
as  the  heavier  goods,  such  as  a  barrel  of  oil  and  a  hogehead  of 
molasses.  Among  the  articles  for  which  insured  made  claim 
were  2,750  yards  of  cloth,  24  cases  of  breakfast  foods,  8  barrels 
of  crackers  and  biscuit,  450  pounds  of  nuts,  35  cases  of  canned 
berries,  300  pairs  of  overalls,  $1,136  worth  of  boots,  shoes,  and 
rubbers,  $100  worth  of  children's  hosiery,  15  boxes,  or  1,500 
cakes  of  soap,  50  pounds  of  nutmeg,  which  is  usually  sold  by  the 
ounce,  1,500  cans  of  Norwegian  sardines.  Heldy  That  the  evi-  . 
dence  showed  such  a  fraudulent  overvaluation  of  both  property 
lost  and  property  saved  that  the  assured  were  not  entitled  to 
recover. 

[Defendant's  motion  for  new  trial  sustained.] 

Pottle  et  al.  v.  Liverpool  &  London  &  Globe  Ins.  Co.  (Me. 
a  J.  C): 

81  Atlantic  Reporter  (December  14.  1911)  481. 

Pollcy^'Explotion — ''Unless  Fire  Ensues": 

The  policy  insured  "against  all  direct  loss  or  damage  by 
fire  except  as  hereinafter  provided".  It  provided:  "This  com- 
pany shall  not  be  liable  for  loss  caused  directly  or  indirectly 
*  *  *  or  (unless  fire  ensues,  and,  in  that  event,  for  the  damage 
by  fire  only)  by  explosion  of  any  kind"  Held,  That  the  pro- 
vision embraced  in  the  exception  "unless  fire  ensues"  should 
be  read  as  meaning  "unless  fire  follows  or  comes  after  or  as  a 
consequence  of  the  explosion."  This  being  the  meaning  of  the 
provision,  a  fire,  which  precedes  and  causes  the  explosion,  is 
not  embraced  in  the  exception  contained  in  the  policy  from  the 
provision  which  insures  against  all  direct  loss  or  damage  by  fire. 
Nor  do  the  words  "by  explosion  of  any  kind"  refer  to  the  agency 
which  produced  the  explosion  but  have  reference  to  the  different 
kinds  of  material  that  explode,  such  as  powder,  dynamite,  gas, 
dust,  etc. 

Same — Same — Prior  Existence  of  Fire— Question  for  Jury: 

The  risk  was  a  grain  elevator.  The  policy  excepted  loss 
by  explosion  of  any  kind,  unless  fire  ensues,  and  in  that  event 
limited  the  company's  liability  to  the  loss  by  fire.  The  com- 
pany seeks  to  avoid  liability,  claiming  that  the  loss  was  Vithin 
the  exception.    The  insured  claims  that  the  loss  originated  from 
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a  fire  starting  in  a  locker  where  employes  kept  their  clothing. 
After  the  loss,  the  boards  out  of  which  the  locker  was  con- 
structed were  shown  to  have  been  charred  by  fire.  They  were 
found  imbedded  in  the  grain  bin.  It  further  appears  by  the  tes- 
timony of  a  large  number  of  witnesses  who  were  in  the  vicinity 
at  the  time  of  the  explosion  that  immediately  after  the  report 
of  the  explosion  the  roof  of  the  building  appeared  to  raise  and 
split  in  two,  then  go  ott  emitting  therefrom  a  great  volume  of 
smoke  followed  by  dust,  and  that  this  was  followed  a  few  sec- 
onds afterwards  by  a  crash,  a  breaking  of  timbers,  and  the  fall- 
ing of  the  building.  There  was  also  evidence  tending  to  show 
that  preceding  the  explosion  there  was  a  great  quantity  of  dust 
in  the  machinery  room  suspended  in  the  air,  and  that  dust  in  a 
closed  room  without  a  current  of  air  circulating  through  it 
would  remain  suspended  for  many  hours.  It  also  appeared  from 
the  testimony  of  experts  that  barley  dust  was  not  explosive  but 
was  combustible  when  mixed  with  air,  and  if  ignited  the  com- 
bustion would  proceed  with  such  velocity  as  to  produce  an  ex- 
plosion. Held,  That  whether  or  not  the  explosion  was  preceded 
by  fire  was  for  the  jury. 

[Judgment  for  defendant  below.    Affirmed  on  appeal,  120  N.  Y. 
Supp.  1151.     Here  reversed  against  company.] 

Wheeler  et  al.  v.  Phenix  Ins.  Co.  of  Brooklyn  (N.  Y.  C. 
A.): 

96  Northeastern  Reporter  (December  19,  1911)  452. 

Loss  Caused  by  Wrong-Doer— Subrogation: 

Where  an  insurance  company  pays  to  the  insured  a  loss 
caused  by  the  negligence  of  a  railway  company  in  burning  the 
property  insured,  such  payment  amounts  to  an  equitable  assign- 
ment of  so  much  of  the  claim  of  the  one  insured  against  the 
railroad  company,  and  subrogates  the  insurance  company  to  the 
rights  of  the  assured ;  and,  if  the  loss  is  greater  than  the  amount 
of  insurance,  the  insured  may  recover  the  excess  from  the  rail- 
way. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  railroad 
company.] 

New  York  C.  &  St  L.  Ry.  Co.  v.  Roper  et  al.  (Ind.  S.  C.) : 

96  Northeastern  Reporter  (December  19,  1911)  468. 

Annotation — Absence  of  Watchman  without   Knowledge   of   In- 
sured as  a  Defense: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Whealton  Packing  Company  v.  Aetna  Insurance  Company, 

heretofore  reported  in  24  Insurance  Digest  66. 

34  Lawyers'  Reports  Annotated  (N.  S.)   563. 

Annotation — Admissibiiity    of    Extrinsic     Evidence    to     Extend 

Scope  of  Mortgagee  Clause: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Kupferschmidt  et  al.  v.  Agricultural  Ins.  Co.  of  Watertown, 
N.  Y.,  heretofore  reported  in  24  Insurance  Digest  25. 

34  Lawrsrs'  Repprts  Annotated  (N.  S.)   503. 
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Principal   and  Agent — Knowledge  of  Agent — Waiver: 

Insured,  after  having  removed  the  Insured  property  to  an- 
other location,  went  to  one  Reeves,  the  defendant  company's 
agent,  to  have  a  deed  prepared,  Reeves  being  also  a  convey- 
ancer. Insured  took  with  him  the  policy  in  question  and  handed 
it  to  Reeves  with  the  statement  that  he  had  moved  and  de- 
sired the  company's  consent  to  such  removal.  Reeves  took 
the  policy,  looked  it  over  and  then  returned  it,  saying  that 
it  was  all  right.  The  insured  relies  upon  Reeves'  knowledge 
of  the  removal  to  establish  a  waiver.  The  company  claims 
that  Reeves  could  not  simultaneously  represent  it  and  the 
Insured  without  its  consent  and  that  notice  to  Reeves  under 
these  circumstances  was  not  imputed  to  it.  HelcH,  That  as  to 
the  insurance  on  insured's  goods  Reeves  was  not  his  agent, 
but  the  alter  ego  of  the  company,  and  the  mere  fact  that  he 
was  employed  by  insured  in  an  entirely  different  matter  and  in 
a  different  capacity  affords  no  ground  for  saying  that  his 
knowledge  of  the  removal  of  the  goods  was  not  imputed  to 
the  company  so  as  to  charge  it  with  a  waiver. 

Action  on  Policy — Removal  of  Goods — Pleading: 

A  complaint  in  an  action  on  a  policy  of  fire  insurance  is 
not  insufficient  for  failing  to  allege  that  the  company  "agreed 
to  insure  or  cover  the  property  after  removal  at  the  place  to 
which  it  was  removed,"  where  such  complaint  did  not  attempt 
to  plead  a  new  contract,  but  relied  upon  a  waiver  of  the  con- 
dition of  the  original  contract  for  forfeiture  if  the  goods  were 
removed. 

Policy — Removal  of  Goods — Waiver: 

Removal  of  personal  property  to  another  location  does  not 
ipso  facto  forfeit  the  insurance,  but  merely  gives  to  the  com- 
pany the  right  to  forfeit  it.  Where,  after  receiving  notice  of 
such  removal,  it  retained  the  premium  for  the  whole  insur- 
ance, it  is  charged  with  having  waived  the  forfeiture. 

Same — Same— Same : 

That  an  insurer  did  not  learn  of  the  removal  of  the  insured 
goods  until  two  or  three  months  after  removal  would  not  alter 
the  fact  that  by  failing  to  return  the  unearned  premium  after 
notice  it  had  waived  the  forfeiture. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 

Shutts   V.   Milwaukee   Mechanics   Ins.   Co.    (Kansas   City 
C.  A.) : 

141  Southwestern  Reporter  (December  27,  1911)    15. 

Premium    Note— Non-Payment — Forfeiture — Waiver: 

The  policy  provided  that  the  company  would  not  be  liable 
for  loss  occurring  while  any  premium  note  remained  due  and 
unpaid.  The  note  was  not  paid  at  maturity,  and  shortly  there- 
after insured  suffered  a  loss.  Without  knowledge  of  this  loss 
the  company  made  demand  on  insured  that  he  pay  the  note. 
Held,  That  such  demand  did  not  constitute  a  waiver  of  the 
forfeiture. 
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Same— Same— -Same— Same : 

The  policy  proylded  that  the  company  would  not  be  liable 
for  loss  occurring  while  any  premium  note  remained  due  and 
unpaid.'  After  maturity  of  the  note  the  company  notified  insured 
as  follows:  "We  will  not  press  collection  at  present,  but 
when  the  amount  due  is  received  proper  receipt  reviving  the 
insurance  will  be  sent  forward.  Under  the  terms  of  the  con- 
tract it  is  up  to  the  policyholder  to  keep  the  insurance  alive 
by  payment  of  the  premium,  and  will  readily  realize  the  im- 
portance of  paying  the  installments  at  an  early  date  In  order 
that  the  insurance  may  be  reinstated."  Held,  That  this  did 
not  amount  to  an  unconditional  demand  for  payment,  thereby 
waiving  the  forfeiture  for  non-payment,  but  was  merely  a  re- 
quest for  payment  in  the  event  insured  desired  to  reinstate 
Uie  policy. 

[Judgment  for  plaintiff  below.     Hero  reversed  in  favor  of  com- 
pany.] 

Continental  Ins.  Co.  of  N.  Y.  v.  Peden  (Ky.  C.  A.): 

141  Southwestern* Reporter  (December  27,  1911)   43. 

Accord  and  Satisfaction — Evidence  Considered: 

Insured  sustained  a  loss  in  excess  of  $1,250,  the  face  of 
his  policy.  Upon  receipt  of  proofs  of  loss  defendant  forwarded 
to  its  agent  a  draft  for  $992,  payable  to  insured's  wife,  who 
indorsed  the  draft  and  receipted  on  the  back  of  the  policy 
in  full  of  all  claims.  To  this  insured  objected  and  insisted 
that  the  full  amount  be  paid.  The  agent  stated  that  the  wife 
could  take  the  check  and  that  he  could  sue  for  the  balance. 
Held,  That  when  insured  objected  to  the  receipt  of  $992  by  his 
wife  as  a  settlement  in  full  of  the  claim,  and  the  agent  stated 
that  the  wife  could  accept  the  draft  and  that  he  could  sue 
for  the  balance,  there  was  no  settlement  in  full  of  the  claim 
and  insured  could  therefore  recover  the  balance  in  an  action 
at  law. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mecca  Fire  Ins.  Co.  v.  Blohopolo  (Tex.  C.  C.  A.): 

141  Southwestern  Reporter   (January  3,  1912)    358. 

Action  on  Policy — Evidence — Intent — Cancellation: 

The  plaintiff  upon  receipt  of  a  policy  for  which  he  had  made 
application  returned  it  to  the  soliciting  agent,  advising  such 
agent  in  a  letter  that  the  policy  had  not  been  written  as  desired 
and  that  he  should  "let  it  alone  until  I  see  you  before  you  make 
another  policy."  Held,  That  evidence  of  plaintiff's  purpose  in 
returning  the  policy,  and  that  he  thought  that  it  would  continue 
in  force  was  inadmissible  to  show  his  undisclosed  intent.  Held, 
further,  That  evidence  that  plaintiff  had  not  received  any  notice 
from  the  agent  of  the  cancellation  of  the  policy,  or  of  his  con- 
struction of  plaintiff's  directions  until  after  the  fire  was  incom- 
petent, as  no  duty  devolved  upon  the  company  to  give  notice 
of  cancellation  or  of  its  construction  of  plaintiff's  directions. 

Contract — Issuance  of  Policy  not  in  Accordance  with  Application 

— Action: 

Where  the  policy  delivered  to  plaintiff  was  not  in  ac- 
cordance with  the  contract  of  the  parties,  and  was  not  accepted 
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by  plaintiff,  but  was  returned  by  him  and  afterwards  canceled  by 
the  company,  it  was  not  the  subject  of  reformation,  and  there- 
fore plaintiff's  action  should  haye  been  upon  the  verbal  con- 
tract made  between  the  parties,  if  any. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Jefferson   Fire   Ins.    Co.    of   Philadelphia   y.    Greenwood 
(Texas  C.  C.  A.): 

141  Southwestern  Reporter  (January  3,  1912)  319. 

Action  on  Policy — insurable  Interest— Pleading: 

The  complaint  alleged  that  the  defendant  insured  plaintiff 
to  an  amount  not  exceeding  |1,600  "on  a  stock  of  merchandise 
consisting  of  leaf  tobacco,  bark,  burlap,  matting  and  other  ma- 
terial used  in  baling  tobacco,  their  own,  or  held  by  them  in  trust 
or  on  commission,  or  sold  but  not  deliyered  or  removed,  or  for 
which  they  may  be  liable  in  case  of  loss  or  damage  to  same." 
And  that  "the  said  property  so  insured  as  aforesaid  by  said  de- 
fendant under  and  by  virtue  of  said  contract  of  insurance,  and 
while  in  said  premises  in  said  policy  mentioned  and  described, 
was  totally  destroyed  by  fire."  Held,  That  the  "said  property" 
mentioned  related  to  the  property  previously  described,  in  which 
plaintiff  is  shown  to  have  an  insurable  interest,  and  that  by  fair 
intendment  was  an  allegation  that  the  property  that  was  insured 
and  which  was  destroyed  by  fire  was  property  which  was  cov- 
ered by  the  policy  of  insurance  and  in  which  the  plaintiff  had 
an  insurable  interest  within  the  terms  of  the  policy.  • 

Foreign  Corporatlona— ^Dolng  Business": 

"Doing  business,"  as  used  with  reference  to  unlicensed  for- 
eign corporations,  relates  to  the  ordinary  business  which  the 
corporation  was  organized  to  do,  and  has  no  relation  to  the  in- 
cidental contract  of  a  foreign  corporation  with  a  domestic  cor- 
poration such  as  the  insuring  of  its  property. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Kline  Bros,  ft  Co.  v.  German  Union  Fire  Ins.  Co.  (N.  Y., 
App.  Div.): 

132  New  York  Supplement  (January  8,  1912)   181. 

Arbitration  and  Award-— Prejudice  of  Arbitrator — Evidence: 

In  an  action  upon  an  insurance  policy,  where  the  issue  was 
upon  the  validity  of  an  award  of  arbitrators  chosen  under  the 
terms  of  the  policy,  the  fact  that  the  amount  of  the  1obs»  as 
found  by  the  court  upon  the  trial,  greatly  exceeded  the  amount 
found  by  the  arbitrators,  while  not  deemed  sufficient  proof  of 
prejudice  on  the  part  of  an  arbitrator,  is  a  circumstance  to  be 
considered,  together  with  his  conduct  during  the  proceedings, 
and  all  the  attendant  circumstances,  in  determining  whether  the 
award  was  fairly  made. 

Same— Same — Sufficiency  of  Evidence: 

Evidence  tending  to  show  misconduct  on  the  part  of  the 
arbitrator  appointed  by  the  defendant,  his  long-continued  serv- 
ices in  such  business  for  this  and  other  insurance  companies, 
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the  great  difference  between  the  amount  awarded  and  the 
actual  loss  as  found  by  the  court  upon  the  trial,  the  refusal  to 
examine  part  of  the  goods  remaining  after  the  fire,  and  the  at- 
tendant circumstances,  is  sufficient  to  justify  the  setting  aside 
of  an  award  as  invalid. 

[Judgment   for   plaintiffs   below.     Here   affirmed   against   com- 
pany.] 

Ross  et  al.  v.  German  Alliance  Ins.  Co.  (Kansas  S.  C.) : 

119  Pacific  Reporter  (January  8,  1912)  366. 

Policy — Cancellation: 

A  policy  of  insurance  may  not  be  canceled  except  in  the 
manner  provided  therein,  in  the  absence  of  the  assured's  consent 

Same— Same — Condition  Precedent: 

The  policy  authorized  the  company  to  cancel  its  obligation 
by  giving  ten  days  written  notice  to  the  insured,  and  returning 
a  ratable  proportion  of  the  premium.  Held,  That  compliance 
with  these  conditions  was  necessary  to  effect  a  cancellation.  A 
verbal  notice  by  an  agent  of  immediate  cancellation  was  insuf- 
ficient to  terminate  the  company's  liability. 

Same— Same— Same : 

A  tender  back  of  the  unearned  premium  is  precedent  to  the 
right  of  cancellation.  A  tender  back  after  loss  cannot  be  relied 
upon  as  sufficient 

Same — Same-— Same — "Waiver^: 

A  surrender  of  a  policy  without  knowledge  that  the  policy 
required  ten  days'  notice  and  a  return  of  the  unearned  premium 
to  effect  a  cancellation,  made  upon  the  representation  that  the 
cancellation  was  then  complete,  did  not  constitute  a  waiver  of 
the  conditions  as  to  notice  and  a  return  of  the  unearned  pre- 
mium. A  "waiver"  is  a  voluntary  relinquishment  of  a  known 
right 

Same — Proofs  of  Loss — Reasonable  Time— Question  for  Jury: 

Me.  Pub.  Laws  1905,  C.  158,  requires  the  assured  in  a  fire 
policy  to  render  proofs  of  loss  within  a  reasonable  time.  The 
fire  occurred  November  24  and  proof  of  loss  was  not  made  until 
December  20.  The  reason  given  here  by  the  plaintiff  for  not 
furnishing  the  proof  until  December  20  was  the  fact  that  she 
had  been  led  by  the  defendant's  agent  to  suppose  that  the 
policy  was  canceled  and  void  at  the  time  of  the  fire.  Held, 
That  whether  or  not  the  proofs  of  loss  were  made  within  a  rea- 
sonable time  was  a  question  of  fact  for  the  Jury  to  determine, 
and  in  deciding  it  they  were  at  liberty  to  consider  all  the  con- 
ditions surrounding  the  assured  at  the  time  when  she  was  bound 
to  act 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Bard  v.  Fireman's  Ins.  Co.  (Me.  S.  J.  C.) : 

81  Atlantic  Reporter  (January  11,  1912)   870. 

Action  on  Poiicy — Vaiue — Evidence: 

After  having  objected  to  the  admission  of  evidence  of  the 
difference  in  value  of  the  property  immediately  after  the  storm. 
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on  the  theory  that  the  cost  of  restoration  was  the  proper  meas- 
ure of  damages — the  loss  being  but  a  partial  loss — ^the  company 
could  not  complain  of  the  error  in  admitting  the  eyidence  where 
it  subsequently  objected  to  the  admission  of  evidence  on  the 
latter  theory. 

Same — Same — Same:  * 

A  witness  who  for  fifteen  years  had  been  constructing  from 
one  to  ten  buildings  every  year,  and  was  familiar  with  prices  of 
worli  and  material »  and  was  "good"  at  estimating  costs  and  ex- 
penses in  matters  of  building,  was  competent  to  testify  as  to  the 
value  of  the  insured  property.' 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Lomack  Home  for  Aged  and  Infirm  Colored  People,  etc.,  v. 
Iowa  Mut.  Tornado  Ins.  Assn.  (Iowa  S.  C.) : 

133  Northwestern  Reporter  (January  12,  1912)  725. 

Policy — Forfeiture — Parol  Waiver: 

Where  the  fire  insurance  policy  sued  on  provides,  "This 
entire  policy  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto  shall  be  void  ♦  ♦  ♦  if  the  interest  of 
the  insured  be  other  than  unconditional  and  sole  ownership;  or 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,"  etc.,  and  it  was  admitted  on  the 
trial  that  the  building  insured  was  not  on  ground  so  owned  at 
the  time  the  policy  was  executed  and  delivered,  but  on  ground 
owned  and  patented  to  the  wife  of  the  insured,  if  parol  evidence 
to  establish  a  waiver  of  said  condition  is  admissible  to  prove 
that  the  agent  of  the  insurer  had  notice  or  knowledge  of  that 
fact  at  that  time,  the  same  is  insufficient  to  establish  such 
waiver,  where  the  policy  also  provides:  "No  ofllcer,  agent  or 
other  representative  of  this  company  shall  have  the  power  to 
waive  any  provision  or  condition  of  this  policy  except  such  as 
by  the  terms  of  this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto  and  as  to  such  provision  and 
conditions  no  officer,  agent  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived  such  provisions  or 
conditions  unless  such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or  permission  aftecting 
the  insurance  under  this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached." 

[Judgment  for  plain tlflT  below.     Here  reversed  in  favor  of  com- 
pany.] 

Phoenix  Ins.  Co.  v.  Caephus  (Okla.    S.  C.) : 

119    Pacific   Reporter    (January    15,    1912)    683. 

Mutual  Company — ^Action  to  Recover  Assessments — Void  Policy: 
The  policy  provided  that  if  assessments  be  not  paid  within 
30  days  after  notice  thereof  it  would  be  null  and  void.  Held, 
That  the  policy  became  absolutely  void  upou  the  non-payment 
of  the  assessment  within  the  time  stipulated,  and  not  merely 
voidable,  so  as  to  entitle  the  company  to  waive  the  default,  and 
maintain  an  action  to  recover  the  assessment 
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Same— Same— Same : 

Where,  by  the  conditions  of  the  by-laws  of  a  mutual  com- 
pany, the  non-payment  of  an  assessment  avoids  the  policy,  the 
commen<!ement  of  an  action  by  it  to  recover  the  assessment 
does  not  constitute  a  waiver  of  the  forfeiture.  To  have  con- 
stituted a  waiver,  insured's  policy  must  have  continued  during 
the  time  of  the  default,  and  under  the  by-laws  this  was  beyond 
the  company's  power. 

[Judgment  for  defendant  below.     Here  afBlrmed  against  com- 
pany.] 

Mutual  Fire  Ins.  Co.  of  Portland  v.  Maple  (Ore.  S.  C.) : 

119  Pacific  Reporter  (January  15,  1912)   484. 

Brokers — ^Authority  to  Cancel — Scope  of  Agency: 

Ordinarily  the  authority  of  an  insurance  broker  terminates 
when  he  has  placed  the  insurance  and  delivered  the  policies  to 
his  principal,  and  that  under  a  mere  employment  to  secure  in- 
surance no  authority  to  cancel  the  same  is  given  or  implied. 
However,  authority  to  cancel  may  be  shown  to  have  been  con- 
ferred upon  the  broker,  and,  when  shown,  his  acts  and  agree- 
ments in  that  behalf  will  be  imputed  to  and  are  binding  upon 
the  insured. 

Same— Same — Modified   Order   Reducing   Amount  of  Insurance 

Desired: 

Insured  had  originally  ordered  $30,000  of  insurance  through 
a  broker,  who  immediately  negotiated  insurance  to  that  amount 
Subsequently,  and  without  knowledge  that  the  order  had  been 
filled,  a  modified  order  was  given  for  $25,000  instead  of  $30,000. 
Held,  That  the  modified  order  impliedly  authorized  the  broker 
to  cancel  so  much  of  the  insurance  placed  in  the  first  instance 
as  would  bring  the  insurance  within  the  limit  of  the  modified 
order. 

Cancellation — Surrender  oif  Policy — When  to  Be  Made: 

Insured's  broker,  who  had  authority  to  cancel  $5,000  of  the 
insurance  on  his  property,  notified  defendant  of  the  desire  to 
cancel  a  $3,000  policy  issued  by  such  company,  cancellation  to  be 
effective  from  the  date  of  the  notice.  Held,  That  defendant's 
liability  terminated  as  of  the  date  of  the  notice  of  cancellation, 
notwithstanding  the  policy  was  not  surrendered  until  after  the  fire. 

Same— Same — ^Authority  of  Broker — Instructions: 

The  jury  were  Instructed  that  if  they  found  from  the  evi- 
dence that  insured's  broker  was  directed  to  cancel  any  particu- 
lar policy,  he  would  be  bound  by  the  direction;  but,  on  the  other 
hand,  if  the  Jury  found  that  he  was  given  a  general,  unqualified 
order  to  cancel  so  much  of  the  insurance  ordered  as  might  be 
necessary  to  reduce  the  amount  thereof  to  $25,000,  then  his 
designation  of  the  policy  or  policies  to  be  canceled  would  be 
binding  upon  the  insured,  and  that  if  the  minds  of  the  parties 
had  met  upon  the  subject  of  cancellation,  it  was  not  necessary 
to  a  valid  cancellation  of  the  policy  in  suit  that  it  be  physically 
delivered  and  surrendered  to  the  defendant  prior  to  the  fire. 
Held,  That  the  Instructions  were  free  from  error. 
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Same— Aets  of  Broker^-— Knowledge  of  Insured: 

Where  insured  ordered  her  insurance  broker  to  reduce  her 
insurance  from  180,000  to  126,000,  whether  she  knew  that  the 
original  order  to  place  130,000  insurance  had  been  executed  be- 
fore the  order  to  reduce  it  to  $26,000  was  given  was  not  ma- 
terial as  a  matter  of  law  to  her  right  to  recover  on  one  of  the 
policies  which  the  broker  attempted  to  cancel  in  order  to  com- 
ply with  the  modified  order. 

Same— Statements  of  Agent— Evidence: 

Where  an  insurance  broker  attempted  to  cancel  the  policy 
sued  on  in  order  to  effect  a  reduction  of  plaintiff's  insurance,  in 
accordance  with  her  order,  a  conversation  prior  to  loss  between 
the  broker  and  defendant's  manager  with  reference  to  cancella- 
tion of  the  policy,  indicating  that  it  had  been  actually  canceled 
before  the  fire,  was  admissible  on  the  theory  that  the  broker 
was  plaintiff's  agent  to  place,  and,  if  necessary,  to  cancel  a  part 
of  the  insurance. 

[Judgment  for  company  below.    Here  afl3rmed  In  favor  of  com- 
pany.] 

Stevenson  v.  Sun  Ins.  Office  (Cal.  D.  G.  A.) : 

119  Pacific  Reporter   (January  15,  1912)  ^29. 

Action  on  Policy — Incumbrance-^Evidence: 

The  company  denied  liability  on  the  ground  that  ther<9  had 
been  concealment  of  facts  concerning  the  title,  in  that  insured 
had  failed  to  disclose  the  existence  of  a  certain  deed  of  trust 
Held,  That  evidence  was  admissible  to  show  that  the  insured 
property  was  included  in  the  deed  of  trust  by  mistake  and  that 
neither  of  the  parties  thereto  intended  that  it  be  included,  or 
knew  that  it  was  included  until  suit  was  commenced  on  the 
policy. 

[Judgment  for  company  below.     Here  reversed  against  com* 
pany.] 

MUier  V.  Ph^iix  Ins.  Co.  (Miss.  S.  C): 

56  Southern  Reporter  (December  16,  1911)   449. 

Broker — Duty  to  Principal — Personal   Responsibility: 

Insurance  brokers  in  effecting  insurance  assume  to  have  the 
requisite  knowledge,  information,  ability  and  skill  to  accomplish 
such  purpose  in  behalf  of  those  who  are  their  patrons.  They  are 
not  insurers  of  the  responsibility  of  the  companies  from  which 
they  obtain  insurance,  but  in  whatever  respect  they  do  in  that 
respect  for  others,  they  must  use  reasonable  care,  skill  and 
judgment,  with  a  view  to  the  responsibility  of  the  company  in 
which  the  insurance  is  placed. 

Policy — ^Terms    Dependent   on    Other    Policies — Warranty — For- 
feiture: 

The  policy  stipulated:  "This  policy  is  issued  upon  the  un- 
derstanding and  warranty  by  the  assured  that  the  National  In- 
surance Company  of  Hartford  has  now  a  policy  or  policies  in 
force  insuring  the  identical  property  described  in  this  policy  for 
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the  sum  of  12,000  in  form  concurrent  herewith,  in  identically  the 
same  proportions  on  each  part  thereof,  and  at  no  higher  rate  of 
premium,  and  that  said  policy  or  policies  as  now  written  will  be 
continued  in  force  during  the  entire  currency  of  this  policy; 
otherwise  this  policy  is  void."  Heldy  That  the  stipulation  was 
valid  and  constituted  a  warranty,  the  untruth  of  which  avoided 
the  policy. 

Same — Contract — Rider: 

A  rider  attached  to  the  f^e  of  a  policy  is  a  part  of  the  in- 
surance contract 

Same-— Same— Same— Standard  Policy  Law: 

Sec.  121,  N.  T.  Ins.  Laws,  prescribes  that  the  standard  form 
of  policy  shall  be  used,  and  specifies  in  the  exceptions  therein 
contained  the  nature  of  the  clauses  which  may  be  added  with- 
out being  deemed  a  departure  from  the  statutory  form.  Held, 
That  a  rider  attached  to  a  policy  providing  that  such  policy  was 
issued  upon  the  warranty  that  the  assured  would  obtain  a  con- 
current policy  in  a  certain  other  company,  was  not  inconsistent 
with  or  a  waiver  of  any  of  the  conditions  of  the  standard  policy. 

Action  against  Brolcer — Personai  Liability — Pleading: 

In  an  action  against  insurance  brokers  to  hold  them  per^ 
sonally  liable  for  issuing  a  void  policy  it  was  sufficient  to  estab- 
lish a  prima  facie  case,  to  show  that  the  policy  was  void,  and 
that  the  insurance  company  had  refused  to  pay  the  amount 
specified  in  the  policy  after  receipt  of  due  proofs  of  loss,  with- 
out  showing  that  the  company  had  been  sued  on  the  policy. 

[Judgment  for  brokers  below.   Here  reversed  against  brokers.] 
Scharles  et  al.  v.  Hubbard,  Jr.,  &  Co.  (N.  Y.,  App.  Tr.) : 

181  New  York  Supplement  (December  18,  1911)  848. 

Several  Actions  at  Law — injunction — Right  to  Relief: 

Insurance  companies  having  severally  issued  policies  cover- 
ing the  same  risk  may  not  sue  in  equity  to  enjoin  the  insured's 
assignee  from  maintaining  several  actions  at  law  on  the  sev- 
eral policies,  wherein  liability  on  each  was  to  be  proportioned 
in  the  ratio  of  the  face  of  that  policy  to  the  whole  insurance,  to 
have  the  policies  canceled  for  fraud  by  insured  after  the  fire,  or 
to  apportion  any  liability  among  the  several  insurers,  on  the 
theory  that  insurers  will  be  embarrassed  in  their  defenses  of 
fraud  in  the  actions  at  law,  or  that  multiplicity  of  suits  will  be 
prevented. 

[Judgment  for  defendants  below.     Here  affirmed  against  com- 
panies.] 

Insurance  Company  of  North  America  et  al.  v.  CuUen  et 

al.  (Mo.  S.  C.) : 

141  Southwestern  Reporter  (January  10,  1912)   626. 

Action  on  Policy — Bill  of  Particulars: 

The  plaintiffs  in  an  action  on  a  policy  having  alleged  that 
they  gave  notice  to  defendant  and  made  proofs  of  loss,  defendant 
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is  entitled  to  a  bill  of  particulars  setting  forth  the  name  or 
names  of  the  officers,  agents  or  employes  of  the  defendant  to 
whom  plaintlfts  allege  they  gave  the  notice  referred  to  in  the 
complaint,  and  the  time  when  and  the  place  where  the  said 
notice  is  alleged  to  have  been  given;  also  the  name  or  names 
of  the  officers,  agents  or  employes  of  the  defendant  to  whom 
proofs  of  loss  are  alleged  to  have  been  rendered,  and  the  time 
when  and  the  place  where  the  said  proofs  of  loss  are  alleged 
to  have  been  rendered. 

[Judgment   for   plaintiffs   below.     Here   modified   and   affirmed 
against  compcmy.] 

Punie  et  al.  v.  Buffalo  German  Ins.  Co.  (N.  Y.,  App.  Tr.) : 

132  New  York  Supplement  (January  15.  1912)  391. 

Receivers — Insurance  Premiums — Preferred  Claims: 

Prior  to  the  appointment  of  a  receiver  the  insolvent  had 
applied  for  insurance  for  a  term  of  years,  executing  his  promis- 
sory note  for  the  premium.  Held,  That  the  giving  of  the  note 
did  not  constitute  payment  of  the  premium,  but  merely  evi- 
denced the  debt  on  account  of  the  insurance,  and  the  receiver 
subsequently  taking  charge  of  the  property  and  retaining  the 
benefits  of  the  insurance,  was  therefore  chargeable  with  the 
costs  thereof  for  the  period  they  had  to  run  after  his  appoints 
ment 

[Judgment  for  plaintiff  (insurance  agents)  below.    Here  affirmed 
against  receiver.] 

Koch  V.  St  Charles  Hotel  Co.  (Lucas  C.  C.) : 

82  O.  C.  a  581. 

Policy — Renewal — Delivery  to  Broker: 

At  the  time  the  original  policy  expired  a  renewal  policy  was 
written  by  the  company  and  sent  to  the  broker,  who  had  ob- 
tained the  original  policy.  This  broker  had  not  been  requested 
by  the  plaintiff,  or  on  his  behalf,  to  procure  such  a  renewal,  and 
had  not  sent  the  policy  to  the  plaintiff,  or  informed  him  that  he 
had  it  While  the  policy  was  thus  in  the  possession  of  the 
broker  the  fire  in  question  occurred  and  the  broker  subsequently 
returned  the  policy  to  the  company.  Held,  That  if  any  applica- 
tion, direct  or  indirect,  express  or  implied,  had  been  made  by 
the  plaintiff  for  the  policy,  then  the  fact  that  it  had  been  writ- 
ten by  the  company  and  delivered  to  the  broker  would  be  an 
acceptance  of  the  application  and  constitute  a  contract;  but  the 
circumstances  proven  in  this  case  show  only  an  offer  on  the 
part  of  the  defendant  company,  which  was  not  accepted  by  the 
plaintiff  prior  to  the  fire,  and  which,  of  course,  could  not  be 
deemed  still  open  for  acceptance  after  the  fire  occurred. 

[Judgment  for  company  below.    Here  aflJrmed  in  favor  of  com- 
pany.] 

Herman  v.  North  British  &  Mercantile  Ins.  Co.   (N.  Y., 
App.  Tr.) : 

132  New  York  Supplement  (January  15,  1912)  392. 

Action  on  Policy — Parties — Mortgagor  and  Mortgagee: 

Suit  was  instituted  Jointly  by  a  mortgagor  and  mortgagee 
on  a  policy  issued  to  the  mortgagor  and  payable  to  the  mortp 
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gagee.  The  pleadings  of  the  company  raise  the  question  of 
whether  the  parties  can  sue  jointly.  Held,  That  a  mortgagee 
has  an  insurable  interest,  the  rule  being  that  any  title  or  inter- 
est in  property,  legal  or  equitable,  will  support  the  contract; 
inasmuch  as  this  is  so,  a  policy  may  be  so  written  as  to  en- 
title them  to  sue  jointly,  though  the  ownership  of  the  property 
be  in  only  one. 

[Judgment  sustaining  demurrer  to  complaint  below.  Here  re- 
versed against  company.] 
Williams  Mfg.-  Co.  et  al.  v.  Insurance  Company  of  North 
America  (Vt  S.  C.) : 

81  AtUmtlc  Reporter  (January  18,  1912)   916. 

Foreign  Company — ^Action — Pleading— Abatement  or  Bar: 

A  foreign  mutual  company,  which  had  never  complied  with 
the  laws  of  the  State  of  Indiana,  became  insolvent  and  was  dis- 
solved so  that  it  could  not  then  comply  with  the  Indiana  laws. 
Its  trustees  sued  to  recover  assessments  levied  against  citizens 
of  Indiana  on  policies  issued  in  that  State.  The  defendant  an- 
swered in  five  paragraphs,  the  last  of  which  was  a  plea  that  the 
company  had  never  complied  with  the  laws  of  Indiana  and  was 
therefore  not  entitled  to  sue  in  its  courts.  It  is  the  conten- 
tion of  the  plaintiff  that  the  facts  pleaded  in  the  last  paragraph 
constitute  matter  in  abatement;  that  being  matter  in  abate- 
ment, it  was  waived  by  a  failure  to  plead  it  as  such  before  the 
general  denial  and  other  matters  in  bar,  which  were  pleaded 
in  the  preceding  paragraphs  of  answer.  Held,  That  the  plea 
setting  up  facts  showing  that  the  company  by  reasbn  of  its  dis- 
solution could  never  comply  with  the  laws  so  as  to  become  en- 
titled to  sue  was  a  plea  in  bar,  and  was  properly  pleaded  after 
other  defenses  in  bar.  However,  matter  which  merely  defeats 
the  present  proceedings  and  does  not  show  that  the  plaintiff  is 
forever  concluded,  should  be  pleaded  first  in  abatement. 

[Judgment  for  defendant  below.    Here  afllrroed  against  trustee.] 
Swing  V.  Toner  (Ind.  S.  C.) : 

96  Northeastern  Reporter   (January  23.  1912)   946. 

Poiicy — "Occupancy" — Evidence  Considered : 

The  policy  provided  that  if  the  property  "become  vacant  or 
unoccupied  and  so  remain  for  ten  days"  there  could  be  no  re- 
covery. The  property  had  been  vacant  for  nine  days;  on  the 
tenth  day  furniture  was  moved  into  it  by  one  who  had  rented  it 
Both  the  tenant  and  his  wife  had  been  in  the  house  that  day 
cleaning  it  and  arranging  so  much  of  the  furniture  as  had  been 
moved.  They  left  about  five  o'clock  in  the  evening,  intending 
to  return  the  following  day  with  the  remaining  part  of  their 
furniture.  Held,  That  the  evidence  was  sufficient  to  show  that 
the  house  had  not  been  unoccupied  for  ten  days.  The  acts  of 
the  tenant  and  his  wife  on  the  tenth  day  constituted  occupancy; 
sleeping  in  a  house  is  not  essential  to  occupancy.  One  may  oc- 
cupy premises  and  yet  those  premises  may  not  be  his  place  of 
abode.  One  is  in  occupancy  of  a  place  when  he  is  there  pos- 
sessio  pedis.  The  person  occupying  may  be  a  caretaker,  a 
watchman,  not  having  the  house  as  his  domicile. 
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Same — Rule  of  Construction: 

Courts  do  not  enlarge  of  extend  terms  of  insurance  policies 
in  an  effort  to  defeat  the  policy.  The  very  contrary  is  the  rule. 
In  construction  of  doubtful  terms  in  a  policy,  that  construction 
is  to  be  adopted  which  is  most  favorable  to  the  insured. 

Action  on  Policy — ^Vacancy — Burden  of  Proof: 

An  insurance  company  setting  up  vacancy  of  the  property 
in  defense  of  its  liability  has  the  burden  of  proving  such  de- 
fense. 

Policy — Change  of  Ownership— Delivery  of  Possession  to  Mort- 
gagee: 

A  mortgagor  delivered  possession  of  the  mortgaged  prop- 
erty to  the  mortgagee  upon  breach  of  the  conditions  of  the 
mortgage.  Held,  That  the  right  of  possession  in  the  mortgagee, 
after  condition  broken,  is  undoubted,  unless  contrary  to  the 
covenants  in  the  mortgage,  so  that  his  possession  was  not  con- 
clusive of  title,  nor  inconsistent  with  his  position  as  mortgagee, 
and  such  delivery  of  possession  did  not  constitute  a  change  of 
title  within  the  meaning  of  a  policy  providing  for  change  of 
ownership. 

Same — Same— Deed  In  Escrow: 

The  placing  of  a  deed  in  the  hands  of  a  third  party  to  be 
delivered  when  certain  conditions  are  performed  does  not  create 
a  legal  estate  in  the  grantee  nor  divest  it  out  of  the  grantor, 
and  consequently  does  not  effect  a  change  of  ownership  within 
the  meaning  of  a  policy  of  fire  insurance. 

Same — Same— Same— -Assignment  of  insurance— Estoppel: 

The  policy  stipulated:  "Loss,  if  any,  hereunder  is  payable 
to  W.  W.  Walton  through  Irondale  Bank  as  mortgage  interest 
may  appear."  Subsequently  a  deed  of  the  property  was  made 
by  the  mortgagor  and  placed  in  the  hands  of  a  third  person  to 
be  delivered  to  Walton  upon  the  performance  of  certain  condi- 
tions. One  Adams,  agent  of  the  insurance  company  as  well  as 
cashier  of  the  bank,  told  Walton  that  because  of  the  fact  that 
the  deed  to  him  was  in  escrow,  the  policy  could  not  be  assigned 
to  him.  The  defendant  company  was  aware  of  the  fact  that 
Adams  was  cashier  of  the  bank,  and  had  been  advised  of  the 
mortgage  clause  attached  to  the  policy.  Held,  That  the  failure 
to  assign  the  policy,  if  it  could  have  been  assigned,  being  on 
the  advice  of  the  agent  Adams,  his  action  estops  defendant  to 
claim  that  it  should  have  been  assigned. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Walton  V.  Phoenix  Ins.  Co.  (St  Louis  C.  A.) : 

141  Southwestern  Reporter  (January  24,  1912)    1138. 

Policy— iron-Safe  Clause— Validity: 

A  stipulation  in  a  fire  insurance  policy  that  the  insured 
shall  make  and  keep  inventories  and  a  set  of  books  and  keep 
them  in  a  fire-proof  safe  at  night  and  at  all  times  when  the 
building  mentioned  in  the  policy  is  not  open  for  business,  or, 
failing  in  this,  to  keep  such  inventories  and  books  at  night  and 
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at  all  Buch  times  In  some  place  not  exposed  to  fire  which  would 
Ignite  or  destroy  said  building,  and  in  case  of  loss  to  produce 
such  books  and  inventories  for  the  inspection  of  the  company, 
in  the  event  of  failure  on  the  part  of  the  insured  to  produce 
such  books  and  inventories,  for  the  inspection  of  the  company, 
that  the  entire  policy  shall  be  null  and  void,  is  a  reasonable 
and  competent  provision  to  insert  and  attach  to  the  policy. 

Same — Same— itemized  Inventory: 

An  inventory  which  bunches  merchandise  together  without 
itemizing  same,  such  as,  "Xmas  Goods,  $784.39;  Clothing,  $1,500.- 
00;  Racket  Goods,  $900.00;  Stone,  J.,  $145.00;  Glass,  J.  and 
Silver,  $190.00;  Enamel  Ware,  $674.00;  Tinware  and  Glass, 
$187.00;  Semi-Porcelain  Ware,  $387.00;  Chinaware  and  Silver, 
$847.76,  etc.,"  is  not  such  an  inventory  as  was  required  by  the 
terms  of  the  insurance  policy  sued  on  ih  this  case. 

Same — Same — ^"Inventory": 

An  inventory,  in  the  sense  used  in  an  insurance  policy, 
means  an  itemized  list  or  enumeration  of  property,  article  by 
article,  and  is  not  intended  merely  to  show  the  gross  value  of 
the  property  insured,  but  is  for  the  purpose  of  enabling  the 
parties  to  ascertain  the  different  articles  which  go  to  make  up 
the  entire  stock  in  order  that  the  insurance  company  may  test 
the  correctness  of  the  claim  for  damages  in  two  respects: 
First,  whether  the  articles  composing  the  stock  belong  to  the 
class  of  property  covered  by  the  policy;  second,  whether  the 
valuation  attached  to  the  different  items  is  reasonable. 

Same— Same — Rule  of  Construction: 

The  "three-fourths  value"  and  "iron-safe"  clauses  attached  to 
and  forming  a  part  of  the  contract  of  insurance  should  be  in- 
terpreted according  to  the  same  rules  by  which  other  contracts 
are  construed,  and  a  substantial  compliance  therewith  is  suffi- 
cient 
Same — Same — Promissory  Warranty — Sufficiency  of  Compiiance: 

The  provision  of  a  fire  insurance  contract  which  requires 
that  the  insured  will  keep  such  books  and  inventory  securely 
locked  in  a  fire-proof  safe  at  night,  etc.,  is  a  promissory  war- 
ranty, and  is  not  substantially  complied  with  by  producing  an 
inventory  made  one  month  prior  to  the  fire,  where  it  is  shown 
that  the  inventory  made  within  12  calendar  months  prior  to 
the  Issuance  of  the  policy  had  been  negligently  allowed  to  re- 
main out  of  the  fire-proof  safe,  and,  together  with  the  books,  be 
destroyed,  especially  when  the  last  inventory  was  not  made  in 
compliance  with  the  terms  of  the  policy,  the  goods  not  being 
itemized,  but  mere  summaries  of  the  amounts  and  values  being 
given. 

Same — Same-— Set  of  Books: 

Books  showing  "all  purchases  and  sales,  both  for  cash  and 
credit"  within  the  meaning  of  a  warranty  in  a  policy  of  insur- 
ance, requiring  the  insured  to  keep  a  set  of  books  showing  a 
complete  record  of  business  transactions  including  all  such 
purchases  or  sales,  need  only  be  such  as  will  show  these  matters 
to  a  man  of  ordinary  intelligence,  but  plaintiff's  Exhibit  D, 
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which  was  a  small  private  pocket  ledger,  showing  the  amount 
of  cash  deposited  in  the  bank,  after  deducting  all  expenses  of 
the  business,  and  covering  a  period  of  three  weeks  preceding 
the  fire,  is  not  a  substantial  compliance  with  said  warranty, 
especially  in  view  of  the  fact  that  the  insured  negligently  per- 
mitted his  books,  including  the  cashbook,  to  remain  without  the 
fire-proof  safe  and  be  destroyed  by  fire. 

[Judgment  for  plaintiCT  below.    Here  reversed  in  favor  of  com- 
pany. 1 

Shawnee  Fire  Ins.  Co.  v.  Thompson  ft  Rowell  et  al.  (Okla. 
S.  C): 

119  Pacific  Reporter  (January  29,  1912)  985. 


Action  to  Recover  Payment — Fraud  of  Insured: 

Insured  in  making  proofs  of  loss,  knowingly  misrepresented 
material  facts  concerning  the  property  claimed  to  have  been 
destroyed  by  fire,  with  intent  to  have  the  company  act  thereon, 
thereby  deceiving  it  and  inducing  it  to  pay  the  money  claimed. 
Held,  That  the  company  was  entitled  to  recover  the  moneys 
paid  in  an  action  for  deceit 

dame— Rider — Evidence; 

In  an  action  to  recover  a  payment  induced  by  deceit  of  in- 
sured, it  appeared  that  a  rider  had  been  issued  consenting  to  the 
removal  of  the  insured  property,  but  such  rider  had  not  been 
attached  to  the  policy.  However,  it  was  attached  to  the  proofs 
of  loss  made  and  sworn  to  by  insured.  Heldy  That  such  rider  was 
admissible  to  show  that  insured  adopted  its  form,  as  a  state- 
ment of  the  terms  upon  which  the  removal  had  been  orally  per- 
mitted. 

[Judfinnent  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.! 

Palatine  Ins.  Co.  v.  Kehoe  (Mass.  S.  J.  C.) : 

96   Northeastern  Reporter    (January  30,    1912)    1100. 


Policy — Ownershlp^'lnsurable  Interest— Title  Bond: 

Plaintiff,  the  legal  owner  of  property,  had  given  a  title 
bond  to  one  Donley.  Donley's  assignee  paid  the  full  price,  and 
plaintiff  was  boimd  to  convey  to  him  and  apparently  thought, 
though  erroneously,  that  he  had  done  so  by  turning  over  the 
bond.  Held,  That  the  plaintiff,  both  when  he  took  out  the  policy 
and  when  the  building  was  burned,  had  an  insurable  interest  to 
the  full  value  of  the  property,  notwithstanding  the  bond  to  con- 
vey. Held,  further.  That  the  provision  in  the  bond  that  the 
purchaser  should  pay  for  insurance  does  not  indicate  that  the 
parties  intended  that  the  purchaser  should  have  the  insurable 
interest  and  should  protect  the  property  for  his  own  benefit 
This  provision,  like  that  for  the  payment  of  taxes  and  other 
charges,  was  inserted  for  the  benefit  and  relief  of  the  owner. 
[Judgment  for  plaintiff.] 
Adams  v.  North  American  Ins.  Co.  (Mass.  S.  J.  C): 

96  Northeastern  Reporter  (January  80,  1912)  1094. 
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Policy— Insurance  of  Cotton  in  Storage— Classification: 

By  the  terms  of  the  polloy,  which  covered  cotton  in  storage, 
the  insured  was  required  to  keep  a  set  of  books  showing  a 
complete  dally  record  of  the  date  at  which  each  bale  of  cotton 
covered  was  purchased  or  received,  from  whom  purchased  or 
received,  in  what  warehouse,  compress  or  yard  stored,  together 
with  its  weight  and  classification,  and  a  complete  daily  record 
of  all  shipments  or  sales,  showing  to  whom  shipped  or  sold 
with  date  of  shipment,  from  what  warehouse,  compress  or  yard 
so  shipped,  and  the  weight  and  classification  of  each  bale.  Held^ 
That  where  insured's  books  showed  no  classification  of  the 
cotton  covered  except  such  classification  as  might  have  been 
ascertained  from  the  price  paid,  there  was  no  compliance  with 
the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Royal  Exchange  Assur.  of  London,  Eng.  v.  Rosborough 
(Texas  G.  C.  A.): 

142  Southwestern  Reporter  (January  81,  1912)  70. 

Policy— Other  insurance — Forfeiture: 

The  policy  contained  this  stipulation:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  hereon  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  insurance,  whether  valid  or  not, 
on  property  covered  in  whole  or  in  part  by  this  policy."  Held, 
That  a  violation  of  the  provision  forfeited  the  policy. 

Same — Same — Same — ^*The  Insured": 

The  policy  stipulated  that  if  "the  insured"  procured  other 
insurance  without  the  company's  consent  the  policy  would  be 
void.  Plaintiff,  who  originally  owned  the  property  and  who  took 
out  the  policy,  sold  such  property  to  one  H,  to  whom  he  as- 
signed the  policy,  retaining  a  lien  for  the  unpaid  part  of  the 
purchase  price.  An  endorsement  was  then  made  on  the  policy 
by  which  it  was  made  payable  to  plaintiff,  as  interest  might 
appear.  Subsequently,  and  without  consent  of  the  company,  H 
procured  other  insurance  on  the  property.  Held,  That  the  effect 
of  the  conveyance  of  the  property  and  the  assignment  of  the 
policy  was  to  create  a  new  contract  of  insurance  between  the 
company  and  H,  and  that  H,  as  owner  of  the  property,  was  "the 
insured"  within  the  meaning  of  this  new  contract  Conse- 
quently by  procuring  the  additional  insurance  H  forfeited  her 
rights  under  the  policy. 

Same— Ridei^-"A8Sured'': 

The  policy  stipulated  that  if  "the  insured"  procured  other 
insurance  without  the  company's  consent  the  policy  would  be 
void.  Plaintiff,  who  originally  owned  the  property  and  who  took 
out  the  policy,  sold  such  property  to  one  H,  to  whom  he  as- 
signed the  policy,  retaining  a  lien  for  the  unpaid  part  of  the 
purchase  price.  A  rider  was  attached  to  the  policy,  by  the 
terms  of  which  any  loss  that  might  be  "ascertained  and  due  the 
assured,"  was  made  payable  to  the  plaintiff.  Following  the  pro- 
vision against  other  insurance  was  a  provision  that,  if,  with  the 
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consent  of  the  company  an  interest  under  the  policy  shall  exist 
in  favor  of  a  mortgagee,  the  conditions  "hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such  provisions,  and 
conditions  of  insurance  relating  to  such  interest  as  shall  be 
written  upon,  attached  or  appended  to  the  policy."  Held,  That 
the  "conditions  ♦  ♦  ♦  written  upon"  as  used  in  the  clause 
quoted  refer  to  the  policy.  They  do  not  mean  that  the  provi- 
sions and  conditions  written  upon  the  policy  to  affect  the  mort- 
gagee must  also  be  written  upon  the  rider.  The  meaning  is 
that  provisions  and  conditions  written  upon  the  policy  should 
bind  the  mortgagee  so  far  as  they  related  to  his  interest,  and 
that  he  also  should  be  bound  by  such  other  provisions  and  con- 
ditions as  might  be  attached  or  appended  to  the  policy  by  a 
rider  like  the  one  in  question,  consequently  the  condition  in  the 
rider  for  the  payment  to  the  mortgagee  of  any  loss  that  might 
be  "due  the  assured"  had  reference  to,  as  it  did  in  the  policy, 
the  insured  and  not  the  mortgagee,  and  where  there  was  noth- 
ing due  the  insured  because  of  violations  of  the  provisions  of 
the  contract,  there  was  no  greater  right  in  the  mortgagee. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Dumphy  et  al.  v.  Commercial  Union  Assur.  Co.   (Texas 
C.  C.  A.): 

142  Bouthweitern  Reporter  ( Jannary  81, 1912)  110. 

Action  on  Policy^Descrlptlon  of  Risk — Parol  Evidence: 

The  risk  was  described  as  follows:  "$2,000 — on  the  two- 
story  frame  metal-roof  building,  with  adjoining  and  communicat- 
ing additions,  including  foundations,  piping  and  plumbing,  fixed 
heating  and  lighting  apparatus  and  all  permanent  fixtures  as 
a  part  of  said  building  while  occupied  as  a  sanitarium,  situate 
detached  in  the  town  of  Tryon."  Held,  That  the  description 
was  so  far  ambiguous  as  to  permit  parol  testimony  as  to  whether 
it  was  intended  to  cover  cottages  forming  a  semi-circle  around 
the  two-story  building  and  about  ten  feet  away  from  it,  and  con- 
nected with  it  by  electric  bell  and  by  water  piping,  notwith- 
standing a  former  policy  had  insured  the  cottages  separately. 

Same— Title — Presumptions: 

Title  in  an  insured  is  presumed  from  possession  and  control 
of  property,  and  as  between  the  insured  and  company  the  issu- 
ance of  a  policy  is  conclusive  evidence  of  title  unless  in  some 
way  questioned  or  impeached. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Thermal  Belt  Sanitarium  Co.  v.  Royal  Ins.  Co.  et  al.  (N. 
C.  S.  C.) : 

78  Southeastern  Reporter  (February  8,  1912)  887. 

Pollcy^Agency^Estoppei : 

The  company  relied  upon  the  existence  of  a  chattel  mortgage 
to  show  a  forfeiture.  The  plaintiff  claimed  that  the  company 
was  estopped  to  claim  a  forfeiture  by  reason  of  the  knowledge  of 
Miller.  Miller  solicited  the  application,  delivered  the  policy, 
collected*  the  premiums,  and  after  the  loss  gave  notice  to  the 
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company's  agents  in  an  adjoining  city.  The  policy  was  issued 
and  countersigned  by  the  last  named  agents,  who  were  the  only 
agents  the  company  had  in  the  county  where  the  loss  occurred. 
Held,  That  the  evidence  was  insufficient  to  show  that  Miller 
was  an  agent  of  the  company  through  whom  the  company  could 
be  charged  with  notice  of  the  mortgage. 

Action  on  Policy— Waiver  of  Forfeiture — Evidence  Considered: 

By  reason  of  the  existence  of  a  chattel  mortgage,  the  policy 
was  void  at  its  inception.  Upon  receiving  notice  of  loss,  and 
not  knowing  of  the  chattel  mortgage,  the  company  engaged  an 
independent  adjuster,  who  went  to  the  scene  of  the  loss  and 
prepared  proofs  of  loss,  which  were  verified  by  the  insured, 
and  forwarded  the  same  with  his  report  to  the  company's  state 
agent,  asking  that  the  matter  be  held  up  for  sixty  days  and 
a  report  be  obtained  on  the  insured.  From  this  report  it 
was  learned  that  a  chattel  mortgage  existed,  whereupon  the  com- 
pany. Just  before  the  expiration  of  the  sixty  days,  notified  in- 
sured of  its  non-liability  under  the  policy.  Held,  That  the  evi- 
dence was  insufficient  to  show  a  waiver  by  the  company. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Moloney  et  al.  v.  Germanla  Fire  Ins.  Co.  (Mich.  S.  C.) : 

134  Northwestern  Reporter  (February  9.  1912)  6. 

Action  on  Lost  Policy — Lightning  Clause— Question  for  Jury: 

In  an  action  on  a  lost  policy,  where  the  company  denied 
that  such  policy  contained  a  lightning  clause,  it  appeared  that 
the  insured  two  days  after  the  loss  called  on  the  company's 
agent  for  a  copy  of  her  policy  and  asked  that  it  be  made  to  cover 
her  goods  in  a  new  location.  Instead,  the  agent  issued  a  new 
policy  at  a  higher  rate  for  the  term  of  one  year.  This  insured 
submitted  to  her  attorney,  who,  seeing  the  lightning  clause  at- 
tached, advised  her  that  it  was  all  right,  and  made  no  further 
examination  at  the  time.  A  few  days  later,  upon  noticing  the 
difference  in  date,  he  interviewed  the  agent  about  the  matter, 
and  the  latter  informed  him  that  the  policy  was  an  exact  copy 
of  that  lost,  except  the  change  in  date,  the  rate  of  premium  and 
the  location  of  the  goods  insured;  that,  as  these  had  to  be 
changed,  he  had  thought  it  as  well  to  issue  a  new  policy,  and 
had  done  so  without  intention  of  canceling  that  previously  is- 
sued. The  lost  policy  was  in  renewal  of  a  policy  previously  is- 
sued which  had  contained  a  lightning  clause.  Held,  That  the 
evidence  was  sufficient  to  submit  to  the  Jury  the  question  of 
whether  or  not  the  policy  contained  a  lightning  clause. 

Same — Renewal*— Presumption : 

Where  an  insurance  policy  was  lost,  renewals  thereof  will 
be  presumed  to  have  been  in  the  terms  and  on  the  conditions  of 
the  policy  renewed. 

Same — ^Terms  of  Contract — Secondary  Evidence: 

In  an  action  on  a  lost  policy,  where  the  question  at  issue 
was  whether  or  not  there  was  a  lightning  clause  attached,  sec- 
ondary evidence  to  prove  such  fact  must  be  the  best  attainable 
to  be  admissible. 
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Same— Same— >8ame— Entries  in  Policy  Register: 

In  an-  action  on  a  lost  policy,  where  the  question  at  issue 
was  whether  or  not  there  was  a  lightning  clause  attached,  the 
company  offered  in  evidence  the  policy  register  kept  by  its 
agent,  showing  entries  of  the  issuance  of  the  policy,  but  not 
showing  the  attachment  of  a  lightning  clause.  A  witness  testi- 
fied that  the  entries  were  in  the  handwriting  of  the  agent,  and 
that  if  the  lightning  clause  had  been  attached,  the  register 
would  have  shown  such  fact  Held,  That  the  entries,  not  being 
verified  by  anyone  knowing  the  facts  recited  therein,  were  in- 
admissible, they  being  in  the  nature  of  self-serving  declaration. 

Same— Same— Same— Same — ^"Profession": 

Sec.  4622,  Iowa  Code,  provides  that  the  entries  or  other 
writings  of  a  deceased  person  are  presumptive  evidence  of  the 
facts  stated  "when  made  in  a  professional  capacity  or  in  the 
ordinary  course  of  professional  conduct."  Held,  That  the  busi- 
ness of  an  insurance  agent  was  not  a  profession,  and  therefore 
entries  made  by  such  an  agent  in  a  policy  register  were  not 
^made  in  a  professional  capacity  or  in  the  ordinary  course  of 
professional  conduct" 

Policy — Fall  of  Building — Lightning  Clause: 

The  policy  to  which  the  lightning  clause  was  attached  stipu- 
lated that:  "If  a  building  or  any  part  thereof  fall,  except  as  the 
result  of  fire,  all  insurance  by  this  policy  on  such  building  or  its 
contents  shall  immediately  cease."  Held,  That  the  stipulation 
referred  to  the  falling  of  the  building  as  the  result  of  causes 
other  than  those  insured  against,  and  consequently  did  not  ex- 
cept loss  resulting  from  a  fall  of  the  building  caused  by  lightning. 

Same — Same — Same — Risk : 

The  lightning  clause  attached  to  the  policy  provided:  "This 
policy  shall  cover  any  direct  loss  or  damage  caused  by  the  light- 
ning (meaning  thereby  the  commonly  accepted  use  of  the  term 
lightning,  and  in  no  case  to  include  loss  or  damage  by  cyclone, 
tornado  or  wind  storm),  not  exceeding  the  sum  insured,  nor  the 
interest  of  the  insured  in  the  property,  and  subject  in  all  other 
respects  to  the  terms  and  conditions  of  this  policy."  As  a  re- 
sult of  a  stroke  of  lightning  the  wall  of  the  building  fell.  Held, 
That  the  injury  to  the  insured  goods  from  water  and  debris, 
into  which  they  were  precipitated  by  the  falling  of  the  building, 
was  the  direct  and  natural  result  of  the  stroke  of  lightning,  for 
which  the  company  was  liable. 

r Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Cummings  v.  Pennsylvania  Fire  Ins.  Co.  (Iowa  S.  C.) . 
134  Northwestern  Reporter  (February  9,  1912)  79. 

Policy — Change  of  Interest — Escrow  Deed: 

The  policy  stipulated  a  forfeiture  for  change  of  interest 
without  the  company's  consent.  Held,  That  where  a  deed  is  in 
escrow,  awaiting  the  performance  of  conditions  precedent  to  the 
delivery  thereof  by  the  vendor  to  the  vendee,  there  is  no  change 
in  the  title  or  right  of  possession  to  the  property,  although  the 
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purchaser  occupies  it  with  the  consent  of  the  vendor  in  antici- 
pation of  completing  the  contract  of  sale  and  purchase;  and 
where,  in  such  case,  the  vendor  has  a  fire  insurance  policy  on 
a  house  situated  on  the  premises,  and  the  house  is  destroyed  by 
fire  while  so  occupied  and  before  the  conditions  of  the  escrow 
are  performed,  the  hazard  from  fire  not  being  increased,  the 
right  to  recover  on  the  contract  of  insurance  is  not  forfeited. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Pomeroy  v.  Aetna  Ins.  Co.  (Kansas  S.  C.):. 

120  Pacific  Reporter   (February  12.   1912)    844. 

Policy — Chattel  Mortgage— Forfeiture: 

The  policy  stipulated:  ''This  entire  policy,  unless  other- 
wise provided  by  agreement  endorsed  herein  or  added  hereto, 
shall  be  void  *  *  *  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership  ♦  ♦  ♦  or  If  the  sub- 
ject of  insurance  be  personal  property  and  be  or  become  en- 
cumbered by  a  chattel  mortgage."  Held,  That  the  stipulation 
was  valid,  and  the  policy  was  avoided  by  reason  of  the  exist- 
ence of  an  undisclosed  chattel  mortgage. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Shoucair     v.     North     British     &     Mercantile     Ins.  .  Co. 

(N.  M.  S.  C): 

120  Pacific  Reporter  (February  12,  1912)   828. 

Policy— Earthquake — ^"Occasioned": 

The  policy  excepted  "loss  caused  directly  or  indirectly  by 
invasion,  insurrection,  *  *  *  or  for  loss  or  damage  occa- 
sioned by  or  through  any  volcanoes,  earthquake,"  etc.  After 
the  San  Francisco  earthquake  shock  fires  from  other  buildings 
spread  to  and  consumed  plaintiff's  property.  Held,  That,  con- 
struing such  provision  most  strongly  against  the  insurer  in  ac- 
cordance with  the  settled  rule,  and  giving  the  words  their  com- 
mon, ordinary  meaning,  the  word  "occasioned"  was  equivalent 
to  "caused,"  and  the  phrase  "by  or  through"  was  but  a  repetition 
of  words  meaning  the  same  thing;  and  that,  since  the  words 
"directly  or  indirectly"  appeared  in  the  first  clause  of  the  ex- 
ception from  loss  by  invasion,  insurrection,  etc.,  but  did  not  ap- 
pear in  the  second  clause  of  said  exception,  it  followed  that  the 
exception  covered  only  loss  or  damage  caused  directly  by  earth- 
quake. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Norwich  Union  Fire  Ins.  Soc.  v.  Stanton  et  al.  (U.  S.  C.  C. 
A.,  2nd  Cir.): 

191  Federal  Reporter  (February  15,  1912)   818. 


Policy — False  Swearing — Forfeiture: 

The  policy  stipulated  that  it  should  be  void  in  case  of  any 
fraud  or  false  swearing  by  the  insured,  touching  any  matter  re- 
lating to  the  insurance  or  the  subject  thereof,  whether  before 
or  after  a  loss.    Held,  That  there  could  be  no  recovery  where 
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the  insured,  in  his  proofs  of  loss  and  on  trial,  swears  to  a  valua- 
tion of  the  property  destroyed  more  than  four  times  that  which 
the  evidence  shows  it  to  have  been. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Kavouras  v.  Ins.  Co.  of  the  State  of  111.  (111.  App.) : 

44    National    Corporation    Reporter     (February    16, 
1912)  16. 

Policy— Appraisement — Foundatione— Statute: 

Sec.  3691,  Rev.  St.  Ohio,  provides:  "The  cellar  and  founda- 
tion walls  shall  not  be  included  or  considered  as  part  of  the 
building  or  structure  in  settling  losses,  anything  in  the  applica- 
tion or  policy  to  the  contrary  notwithstanding."  The  policy 
insured  "the  two-story,  shingle-roof  brick  building  and  addi- 
tions thereto  attached,  including  foundations."  The  company 
contends  that  by  reason  of  the  fact  that  the  foundation  was  in- 
cluded in  the  risk  assumed,  it  is  entitled  to  an  appraisement  of 
the  loss  to  determine  the  value  of  the  foundations.  Held,  That 
although  the  statute  may  not  preclude  the  parties  from  insuring 
the  foundation  of  a  building,  such  insurance  must  be  separately 
and  sufficiently  indicated  in  the  contract  itself;  where  included 
as  a  part  of  the  building  or  structure  as  above,  the  statute  ap- 
plies. 
Valued  Policy  Law — Construction: 

Where  a  building  or  structure  is  totally  destroyed  by  fire, 
the  fact  that  there  is  more  than  one  policy  of  insurance  on  the 
property  does  not  prevent  the  application  of  the  valued  policy 
law.  Sec.  3643,  Rev.  St.  Ohio. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
(German  American  Ins.  Co.  v.  McBee  et  al.  (Ohio  S.  C.) : 

97   Northeastern  Reporter    (February  27.   1912)    378. 
67    Ohio    Law    Bulletin    Supplement     (February    12, 
1912)  39. 

Policy — ^Assignment  after  Loss — ^Action — Parties: 

In  the  absence  of  any  provision  in  a  fire  policy  requiring 
that  an  assignment  thereof  after  loss  shall  be  in  writing,  a  parol 
assignment  is  sufficient,  and,  the  policy  being  a  contract  for  the 
payment  of  money,  an  action  ther^n  could  be  prosecuted  in  the 
name  of  the  party  really  interested. 

Action  on  Policy — Evidence — Payment  by  Other  Companies: 

In  an  action  by  the  assignee  of  a  claim  under  a  fire  insur- 
ance policy,  evidence  as  to  whether  other  companies  having  poli- 
cies covering  the  same  property  had  paid  claims  imder  those 
policies,  is  inadmissible. 

Same — Same — Conclusion  of  Witness: 

A  clerk  in  the  emploj^ment  of  the  local  agent  of  the  defend- 
ant was  examined  in  reference  to  the  circumstances  attending 
the  attaching  of  slips  on  the  face  of  the  policies  and  the  making 
of  certain  indorsements  on  them.  The  witness  having  stated 
that  he  remembered  that  the  policies  were  given  to  him,  he  was 
asked,  "For  what  purpose  were  they  put  in  your  possession?" 
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Held,  That  the  question  was  incompetent  as  calling  for  a  con- 
clusion. The  facts  should  have  been  elicited  leaving  it  to  the 
Jury  to  determine  the  purpose  and  effect  of  the  transaction. 

Same — Same — Statements  of  Clerk  of  Agent: 

The  evidence  showed  that  insured  took  his  policy  to  the 
office  of  the  agent  who  issued  it,  for  the  purpose  of  obtaining 
consent  to  a  change  of  location  and  an  assignment  of  part  in- 
terest of  the  insured  property.  The  policy  was  handed  to  a 
clerk  of  the  agent  with  a  request  that  the  company's  consent 
be  endorsed  on  the  policy  as  to  both  change  of  location  and 
assignment  of  the  part  interest  The  clerk  mentioned  to  R,  the 
agent,  in  the  presence  of  the  insured  that  the  latter  wanted  a 
transfer  of  the  policies,  and  R  said  "allright."  Insured  left  the 
policies  at  the  agent's  office  and  a  few  days  later  called  for  them» 
but  was  then  informed  by  H,  the  clerk,  that  they  were  not  ready. 
H  filled  out  the  blank  removal  permit  and  attached  it  to  the 
policy,  and  also  filled  out  the  endorsement  on  the  policy  consent- 
ing to  the  change  in  interest,  and  after  he  had  done  so  placed 
the  policy  on  the  desk  of  R.  R  signed  the  removal  permit  but 
did  not  sign  the  consent  to  the  assignment  of  interest  Insured 
again  called  for  the  policy  about  a  week  later,  and  it  was  de- 
livered to  him  by  H  with  the  statement  that  it  was  all  right 
R  was  in  the  office  at  the  time  and  saw  and  heard  what  oc- 
curred. Held,  That  under  the  circumstances  disclosed  it  was 
not  error  to  admit  the  testimony  of  H  in  reference  to  his  mark- 
ing the  endorsement  on  the  policy  on  the  ground  that  he  was 
not  shown  to  be  an  agent  of  the  company  or  to  have  authority  to 
act  in  its  behalf.  His  testimony  was  competent  to  show  an 
adoption  by  the  agent  binding  on  the  company  of  the  endorse- 
ment though  imsigned  or  as  showing  facts  constituting  an 
estoppel  of  the  company  to  deny  that  it  consented  to  the  trans- 
fer of  interest 

Policy — Change  of  Interest — Consent: 

The  policy  stipulated  that  it  would  be  void  if  there  was  any 
change  in  the  interest  in  the  property  unless  otherwise  provided 
by  agreement  endorsed  thereon.  No  mode  of  evidencing  consent 
was  provided,  except  that  it  "shall  be  written  upon  or  attached 
hereto."  Held,  That  under  these  circumstances  such  consent 
need  not  be  signed,  but  is  sufficient  if  the  agent  endorsed  con- 
sent on  the  policy,  returning  it  to  the  insured  with  the  state- 
ment that  it  was  all  right. 

[Judgment    for    plaintiff    below.      Here    reversed    in    favor   of 
company.] 

Cosmopolitan  Fire  Ins.  Co.  v.  Gingold  (Ala.  A.  C): 

57  Southern  Reporter  (February  17,  1912)  266. 


Policy — Deceased  Person  as  Insured — Validity: 

Courts  will  draw  every  reasonable  deduction  to  uphold  con- 
tracts of  insurance.  A  contract  of  insurance  issued  in  the  name 
of  a  dead  man  as  the  insured  will  not  for  that  reason  alone  be 
held  invalid.  Unless  it  appears  to  the  contrary,  the  company 
will  be  presumed  to  have  known  the  fact  that  the  person  named 
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as  the  Insured  was  dead,  and  that  the  contract  was  made  for 
the  benefit  of  the  person  or  persons  representing  the  estate. 
And  especially  is  this  true  where  the  policy  itself  expressly  pro- 
vides that,  "wherever  in  this  policy  the  word  'insured'  occurs  it 
shall  be  held  to  include  the  legal  representatives  of  the  insured." 

Action  on  Policy — Parties; 

The  administrator  of  the  estate  of  the  insured  is  the  proper 
personal  representative  of  the  insured  intestate  to  sue  on  a 
policy  contract  issued  in  the  name  of  the  insured  intestate. 

Same — Penalty — ^When  not  Allowed: 

Where  the  amount  of  the  verdict  is  substantially  less  than 
the  amount  claimed  in  the  proofs  of  loss  and  sued  for,  and 
where  the  questions  of  law  involved  were  sufficiently  doubtful 
and  important  to  rebut  the  presumption  of  bad  faith  on  the  part 
of  the  company,  a  verdict  for  attorney's  fees  and  damages  was 
unauthorized. 

[Judgment  for  plaintiff  below.  Here  modified  and  affirmed  against 
company.] 

Queen  Ins.  Co.  v.  Peters  (Ga.  C.  A.) : 

73  Southeastern  Reporter  (February  17,  1912)  636. 

Broker— Cancellations-Consent: 

Plaintiffs  were  insurance  brokers  for  the  insured  with  full 
authority  to  act  for  it  in  placing  its  insurance,  and  maintain 
this  action  as  insured's  assignees.  Plaintiffs  wrote  to  D,  an  in- 
surance broker  at  Norfield,  Va.,  asking  him  to  place  |5,475 
insurance  on  insured's  property  in  that  city.  Plaintiffs  knew 
that  it  was  the  custom  of  Virginia  agents  to  replace  in  other 
companies  any  policies  which  they  had  negotiated,  which  might 
be  canceled.  Held,  That  this  implied  that  plaintiffs  understood 
and  agreed,  when  they  authorized  D  to  place  the  insurance, 
that  they  also  authorized  him  to  replace  any  policies  that  might 
be  canceled.  Consequently  D,  having  authority  to  substitute 
and  replace,  likewise  had  authority  to  consent  to  cancellation. 

Same — Substitution  of  Policy — Ratification: 

D,  an  insurance  broker  in  Virginia,  was  engaged  to  insure 
certain  property  belonging  to  plaintiff's  assignor.  D  placed 
the  insurance  in  the  Phoenix,  which  subsequently  canceled  the 
policy.  D  then  replaced  the  insurance  in  defendant  company. 
The  substitution  was  ratified  by  plaintiffs.  Held,  That  plain- 
tiffs could  recover,  since  one  may,  even  in  his  own  name,  in- 
sure the  property  of  another  for  the  benefit  of  the  owner  with- 
out his  previous  authority  or  sanction,  and  that  it  will  inure 
to  the  benefit  of  the  owner  upon  a  subsequent  adoption  of  it, 
even  after  a  loss  has  occurred. 

Policy — Other  Insurance — Evidence  Considered: 

D,  an  insurance  broker,  negotiated  two  policies  on  the 
property  of  plaintiffs'  assignor  at  the  request  of  plaintiffs.  Upon 
receiving  notice  .of  cancellation  of  one  of  these  policies,  it  was 
replaced  by  D  in  defendant  company.  The  latter  policy  was 
intended  to  take  the  place  of  the  canceled  policy.    Held,  That 
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D's  act  in  taking  out  the  policy  iii  defendant  company  was  an 
acquiescence  in  the  request  by  the  company  which  gave  notice 
of  cancellation  of  its  policy.  Consequently,  when  the  defend- 
ant's policy  was  issued,  there  was  no  such  other  insurance  on 
the  property  as  avoided  defendant's  policy. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Benedict  et  aL  v.  Security  Ins.  Co.  (N.  Y.,  App.  Div.)  : 

138  New  York  Supplement   (February  19,  1912)    163. 

Policy — Proofs  of  Loss — Delivery  to  Agent — ^Authority  of  Agent: 
The  agent  was  given  authority  in  his  written  contract  with 
defendant  "to  receive  proposals  for  insurance  ♦  •  ♦  with 
power  only  to  issue,  countersign,  renew  and  cancel  policies  of 
insurance,  and  to  make  endorsements  thereon  *  *  *.  Also 
to  receive  moneys  and  pasrment  of  all  premiums."  Held,  That 
unless  there  is  an  express  provision  to  the  contrary  in  the  pol- 
icy an  agent  who  is  authorized  to  solicit  insurance,  to  issue 
and  countersign  policies  and  to  collect  premiums,  is  an  agent 
representing  the  company  for  the  purpose  of  receiving  or  being 
served  with  the  proofs  of  loss  in  case  of  a  fire.  Furnishing  proofs 
of  loss  to  such  an  agent  is  furnishing  them  to  the  company, 
where  the  policy  requires  proofs  to  be  furnished  to  the  company. 

Same— Same — ^Action — Evidence — Carbon  Copies: 

A  carbon  copy  of  proofs  of  loss  furnished  the  company  was 
admissible  in  evidence  in  an  action  against  the  company  as  a 
duplicate  original,  without  first  having  accounted  for  the 
origlnaL 

Action  on  Policy — Delivery — "Issue": 

The  company  alleged  in  its  answer  that  "the  defendant  is- 
sued to  the  plaintiff  its  policy  of  insurance.  Held,  That  the  ad- 
mission that  the  policy  was  issued  to  insured  means  that  the 
policy  was  unconditionally  delivered  to  insured.  The  word 
"issue"  means  to  deliver. 

Policy — Prepayment  of  Premium — ^Waiver: 

\Vhere  the  policy  was  unconditionally  delivered  to  the  in- 
sured, notwithstanding  that  the  premiums  were  not  paid  at  the 
time  of  the  fire  thirty  days  later,  the  insured  could  recover, 
there  being  no  showing  that  credit  was  not  given. 

Same — Same — Same — Question  for  Jury: 

Whether  an  unconditional  delivery  of  a  policy  is  a  waiver 
of  prepayment  of  the  premium,  is  a  question  of  fact  for  the 
jury. 

Same — Same— Action — Evidence: 

In  an  action  on  a  policy  the  defendant's  agent  was  asked 
if  plaintiff  ever  paid  "the  premium  on  this  insurance  to  you." 
Held,  That  the  question  was  properly  excluded,  since  a  negative 
answer  would  not  have  necessarily  determined  whether  or  not 
the  premium  had  been  paid  to  the  company. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
De  Michele  v.  London  &  Lancashire  Fire  Ins.  Co.  (Utah 
S.  C): 

120  Pacific  Reporter  (February  26,  1912)  846. 
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Application— Ownership— Breach  of  Warranty: 

A  policy  of  insurance  written  upon  the  written  application 
of  the  insured,  insured  against  loss  from  fire  "  a  one-story  frame 
building."  The  terms  of  both  the  application  and  the  policy 
made  the  answers  of  insured  to  the  questions  in  the  applica- 
tion his  warranties.  To  the  following  question,  "Are  you  the 
sole  and  undisputed  owner  of  the  property  to  be  insured?"  he 
answered,  "Yes."  Insured  was  the  sole  and  absolute  owner  of 
the  building  insured  and  destroyed,  but  owned  only  an  undi- 
vided half  interest  in  the  lot  upon  which  the  building  was  situ- 
ated. Held,  That  the  answer  was  not  false  and  constituted  no 
breach  of  insured's  warranty. 

Action  on  Policy — Premature  Action — Proofs  of  Loss: 

A  policy  provided  that,  in  event  of  loss,  proof  of  loss  in 
writing,  giving  certain  information  designated  in  the  policy, 
shall  be  rendered  by  the  insured  to  the  company  within  sixty 
days  after  the  fire,  and  that  no  suit  or  action  on  the  policy  for 
the  recovery  of  any  claim  shall  be  sustainable  in  any  court 
until  after  compliance  with  said  requirement.  No  proof  of  loss 
was  rendered  by  the  insured  before  the  institution  of  his  action 
on  the  policy  or  before  trial.  Held,  That  the  action  was  pre- 
maturely brought  and  could  not  be  maintained. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Nance  v.  Oklahoma  Fire  Ins.  Co.  (Okla.  S.  C): 

120  Pacific  Reporter  (February  26,  1912)  948. 

Policy— Chattel  Mortgage— "Stock"— "Merchandise": 

The  policy  stipulated  that  it  would  be  void  if  the  subject 
of  insurance  be  personal  property  and  be  or  become  encum- 
bered by  chattel  mortgage.  The  policy  covered  two  items;  viz., 
"stock  of  merchandise"  and  "furniture  and  fixtures."  Insured, 
during  the  life  of  the  policy,  mortgaged  the  lot  and  building  in 
which  the  property  covered  was  located,  together  with  "the  en- 
tire stock  of  merchandise  and  improvements  of  whatever  kind 
on  said  lot"  Held,  That  the  words,  "stock  of  merchandise,"  as 
used  in  the  mortgage  did  not  include  the  furniture  and  fixtures 
covered  by  the  policy;  "stock"  in  mercantile  law  being  defined 
as  "the  goods  which  a  tradesman  holds  for  sale  or  traffic,"  and 
"merchandise"  being  defined  to  be  "the  objects  of  commerce." 
[Judgment  for  plaintiff  below.  Here  affirmed  against  comi)any.] 
Spring  Garden  Ins.  Co.  v.  Brown  (Texas  C.  C.  A) : 

143  Southwestern  Reporter  (February  28,  1912)  292. 

Mutual  Company — Membership— Qualifications — Waiver: 

The  by-laws  of  the  company  provided:  "This  company  is 
formed  for  the  mutual  protection  of  its  members,  who  are  mem- 
bers in  good  standing  in  the  order  of  Patrons  of  Husbandry,  for 
the  purpose  of  mutual  insurance  of  their  property  against  loss 
or  damage  by  fire."  Plaintiff  was  a  member  of  the  order  of 
Patrons  of  Husbandry  and  obtained  a  policy  of  insurance  from 
defendant.  Prior  to  the  fire  plaintiff  withdrew  from  the  Patrons 
of  Husbandry.    The  secretary  of  the  company  knew  the  facts,  and 
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asBessments  were  subsequently  made  and  collected  and  retained 
by  the  company.  Held,  That  the  defendant  was  liable,  notwith- 
standing the  withdrawaL 

[Judgment  for  plaintlif  below.    Here  afllrmed  against  company.] 
Laxton  y.  Patrons'  Mut  Fire  Ins.  Co.  (Mich.  S.  C.) : 

184  Northwestern  Reporter  (March  1,  1912)  467. 

Action  on  Policy — ^Appeal — ^Amendment  of  Pieadings: 

Where  insurance  policies  have  been  held  void  at  law  by 
this  court  in  actions  on  the  policies,  by  reason  of  facts  set  up 
that  the  insured  was  not  the  unconditional  and  sole  owner  of  the 
insured  property  when  the  policies  were  issued,  he  having  be- 
fore contracted  to  sell  and  convey  the  property  to  another,  the 
attempt  after  the  cases  were  remanded  to  avoid  this  defense  by 
pleading  that,  in  fact,  the  agent  of  the  insurance  companies 
knew  of  the  said  contract  to  sell  and  convey  and  the  real  in- 
terest of  the  parties  under  said  contract  when  the  policies  were 
issued,  and  waived  the  condition  of  sole  ownership  contained  in 
the  policies,  is  unavailing  to  give  life  to  the  policies  in  actions 
at  law  on  said  policies. 

[Jud^rment    for    company    below.      Here    aiDrmed    in    favor   of 
company.] 

Erickson  v.  Ins.  Co.  of  North  America  (Fla.  S.  C); 
Same  v.  Citizens  Ins.  Co.  of  Mo.: 

67  Southern  Reporter  (March  2,  1912)  340. 

Action  on  Policy — Proofs  of  Loss — Sufficiency  of  Evidence: 

Where  there  was  some  evidence  to  the  effect  that  proofs 
of  loss  were  furnished  during  the  stipulated  time,  a  verdict  for 
the  insured  is  conclusive  that  proofs  were  furnished. 

Same— Judgment — Form— Conclusiveness: 

The  action  was  originally  instituted  by  the  assured,  but 
subsequently  C.  P.  Snell,  as  mortgagee,  to  whom  the  policy  was 
made  payable  (as  his  interest  might  appear),  intervened  In  the 
cause.  The  Jury  returned  a  verdict  "for  the  plaintiff,"  stating 
the  amount,  and  the  court  rendered  a  judgment  in  favor  of 
Snell  and  the  assured.  It  is  insisted  that  the  Judgment  is 
erroneous,  because  the  verdict  did  not  specify  all  the  plaintiffs, 
or  any  particular  one.  Held,  That  this  is  not,  however,  a  mat- 
ter of  which  the  defendant  has  a  right  to  complain;  for  neither 
the  assured  nor  the  intervener  has  objected  to  the  form  of  the 
Judgment,  and  the  defendant  is  not  prejudiced  by  it,  as  all  the 
parties  in  interest  are  bound  by  the  judgment 

[Judgment   for  plaintiff  and   intervener  below.     Here  affirmed 
against  company.] 

Queen  of  Arkansas  Ins.  Co.  v.  Royal  et  al.  (Ark.  S.  C.) : 

143  Southwestern  Reporter  (March  6,  1912)  696. 

insurance  Commissioner— Powers — Statute: 

Sec.  762,  Ky.  St,  makes  it  the  duty  of  the  insurance  com- 
missioner to  examine  the  affairs  of  domestic  companies  as  often 
as  once  in  four  years,  or  whenever  he  deems  it  prudent,  as  to 
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th^  financial  condition  and  ability  to  meet  contract  obligations, 
and  as  to  whether  they  have  complied  with  the  laws.  He  shall 
likewise  examine  any  foreign  company,  whenever  he  deems  it 
prudent,  for  the  protection  of  policyholders  in  the  State.  Sec. 
753  giyes  the  insurance  commissioner  authority,  after  ascer- 
taining the  unsoundness  of  a  foreign  insurance  company,  or  that 
it  has  not  complied  with  the  law,  or  its  officers  or  agents  have 
refused  to  submit  to  an  examination,  to  revoke  the  license  of 
the  agents.  Held,  That  the  commissioner's  inquisitorial  power 
is  not  restricted  by  Sec.  762  to  the  mere  ascertainment  of 
whether  or  not  the  companies  are  in  unsound  condition,  or  have 
violated  the  law,  but  is  broad  enough  to  authorize  him,  upon 
his  own  initiative,  to  make  the  examination  whenever  he  deems 
it  prudent  to  do  so.  On  the  other  hand,  so  much  of  Sec.  752 
as  applies  to  the  commissioner's  power  of  examination  with 
respect  to  foreign  insurance  companies  gives  him  the  right  to 
make  such  examination  of  them  as  often  as  may,  in  his  judg- 
ment, be  needful  for  the  protection  of  policyholders  in  this 
commonwealth.  Exercise,  therefore,  of  the  Inquisitorial  power 
thus  conferred  upon  the  commissioner  is  not  limited  to  the  mere 
ascertainment  by  him  of  the  solvency  of  the  foreign,  or  whether 
it  has  or  not  violated  the  law,  but  Is  comprehensive  enough  to 
authorize  the  investigation  for  these  purposes  or  others  "when- 
ever he  deems  it  prudent  for  the  protection  of  the  policyholders 
in  this  conmionwealth." 

Same— Same— Same — Police  Power: 

Sec.  752  Ky.  St,  making  it  the  duty  of  the  Insurance  Com- 
missioner to  examine  insurance  companies  doing  business  in 
the  state  provides:  "For  the  purposes  aforesaid,  the  Commis- 
sioner or  his  deputy,  or  persons  making  the  examination,  shall 
have  full  access  to  all  the  books  and  papers  of  an  insurance 
company  that  relate  to  its  business,  and  to  the  books  and  papers 
kept  by  any  of  its  agents,  and  may  summon  and  qualify  a  wit- 
ness imder  oath,  and  examine  the  directors,  officers,  agents  and 
trustees  of  any  such  company,  and  other  persons,  in  relation 
to  its  officers,  transactions  and  conditions:  and  such  companies 
shall  pay  the  proper  charges  incurred  in  such  examination, 
including  the  expenses  of  the  Commissioner  or  his  deputy,  and 
the  expenses  and  compensation  of  his  assistants  employed 
therein.  •  ♦  ♦"  Held,  That  the  granting  of  these  powers  to 
the  Insurance  Commissioner  was  within  the  police  powers  of 
the  state,  since  the  business  of  insurance  was  impressed  with 
a  public  interest  affecting  all  classes  of  persons  and  property. 

Same— Same— Same — Underwriter's  Association: 

Sec.  752  Ky.  St,  makes  it  the  duty  of  the  Insurance  Com- 
missioner to  examine  the  affairs  of  domestic  companies,  as 
often  as  once  in  four  years  or  whenever  he  deems  it  prudent, 
as  to  their  financial  condition  and  ability  to  meet  contract 
obligations  and  as  to  whether  they  have  complied  with  the 
laws.  He  shall  likewise  examine  any  foreign  company,  when- 
ever he  deems  it  prudent  for  the  protection  of  policyholders  in 
the  state.  To  effect  such  examination,  he  is  given  full  access 
to  all  the  books  and  papers  of  an  insurance  company  which  re- 
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late  to  its  business,  and  the  books  and  papers  kept  by  its  agent, 
and  authorizes  him  to  summon  witnesses  under  oath,  and  exam- 
ine the  officers  of  any  company,  and  requires  the  companies 
to  pay  the  proper  charges  incurred  in  the  examination.  The 
defendant  underwriters  association  fixes  the  rates  of  fire  and 
tornado  insurance  which  it  considers  proper  to  be  charged  upon 
property  in  the  city  of  Louisville,  and  exercises  all  the  other 
powers  and  performs  all  the  other  duties  mentioned  in  its  con- 
stitution, by-laws,  and  rules,  and  in  doing  so  uses  its  survey, 
books,  records,  and  papers,  so  far  as  relevant  to  such  subject. 
Held,  Tliat,  in  view  of  the  fact  that  the  expenses  of  the  under- 
writers association  were  paid  by  the  companies,  and  that  the 
records  compiled  by  it  are  for  the  benefit  of  the  companies, 
that  such  records  and  papers  are  used  in  conducting  their  busi- 
ness, and  contain  a  record  of  the  business  transacted  by  them, 
such  records  and  papers  are  not  to  be  regarded  as  the  private 
property  of  the  individual  agents,  but  are  the  property  of  the 
association,  and  in  a  sense  of  the  insurance  companies  whose 
business  is  conducted  through  agents  composing  the  associa- 
tion. This  being  true,  every  requirement  of  the  law  that  would 
compel  an  insurance  company  to  submit  its  books  and  papers 
to  an  examination  at  the  hands  of  the  Insurance  Commissioner 
will  apply  to  compel  the  defendant  association,  representing  an 
aggregation  of  insurance  companies  in  conducting  their  busi- 
ness, to  submit  its  books  and  papers  to  him  for  examination. 

[Judgment  for  defendant  association  below.     Here  reversed  in 
favor  of  Commissioner.] 

I  Bell,  Ins.  Com'r.  v.  Louisville  Board  of  Fire  Underwriters 

'  (Ky.  C.  A.): 

143  Southwestern  Reporter   (March  6,  1912)   388. 

Action  on  Policy — Evidence — ^Amount  of  Loss: 

Where  misrepresentation  and  false  swearing  are  set  up  as 
a  defense  to  an  action  on  a  policy  of  fire  insurance,  the  vital 
question  being  whether  the  percentage  of  profit,  as  shown  in 
the  proof  of  loss,  is  correct  or  infiated,  and  where,  from  the 
character  of  the  business  and  the  non-existence  and  loss  of 
records,  the  report  of  experts,  upon  which  the  court  is  to  predi- 
cate its  judgment,  is  based  largely  upon  the  estimates  of  the 
plaintifT,  which  defendant  attacks,  defendant  should  be  allowed 
to  show  from  plaintiff's  books  the  profits  earned  during  the  few 
years  immediately  preceding  the  fire  in  order  to  establish  a 
basis  for  comparison  with  the  profits  claimed  to  have  been 
earned  since  the  taking  of  the  last  inventory. 

Same — Same — Same — Expert  Testimony: 

Where  a  report  of  expert  accountants  is  to  constitute  the 
basis  of  a  judgment,  and,  in  the  preparation  of  such  report, 
one  of  the  litigants  is  represented  by  an  expert  whom  he  names, 
the  other  litigant  ought  to  be  similarly  represented. 

[Judgment    for    plaintiff    below.      Here    reversed    in    favor    of 
company.] 

Central  Glass  Co.,  Ltd.  v.  German-American  Ins.  Co.  (La. 
S.  C): 

57  Southern  Reporter  (March  9,  1912)  638. 
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Policy — Iron-Safe  Clause— Substantial  Compliance: 

Payment  was  refused  on  the  ground  that  insured  had  not 
complied  with  the  iron-safe  clause  in  that  no  inventory  was 
made  and  no  set  of  books  kept  as  the  clause  required.  Held^ 
That  the  Insured  having  made  a  bona  fide  attempt  to  comply 
with  the  clause,  and  having  taken  an  inventory  and  kept  books, 
although  not  as  full  and  complete  as  an  expert  bookkeeper 
would  have  kept  them,  it  cannot  be  said  that  he  did  not  sub> 
stantially  comply  with  the  clause. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Queen  Ins.  Co.  of  America  v.  Vines  (Ala.  S.  C.) : 
67  Southern  Reporter  (March  9,  1912)  444. 

Agent's  Bond — Action  for  Penalty — Sufficiency  of  Complaint — 
Statute  Construed:* 

Sec.  134,  N.  Y.  Ins.  Laws  (Consol.  Laws  1909,  c.  28),  provides 
that  no  person  shall,  as  agent  of  any  foreign  insurance  company, 
effect  insurance  on  property  within  the  State  until  he  has  exe- 
cuted an  agent's  bond.  Held,  That  in  an  action  to  recover  the 
penalty  prescribed  for  violating  Sec.  134  the  complaint  was  not 
insufficient  because  it  failed  to  specify  the  particular  policies 
issued  in  violation  of  the  law.  Held,  further,  That  Sec.  134  not 
only  applies  to  local  resident  agents,  but  to  all  agents  writing 
policies  within  the  State. 

[Demurrer  to  complaint  overruled.] 

Fire  Department  of   East  Rochester,   in   New    York,   v. 
Barley  (N.  Y.,  Tr.  Term,  Wayne  Co.)  : 

133  New  York  Supplement   (March   11.   1912)    539. 

Action  on  Policy— Sufficiency  of  Defense— Conspiracy: 

The  company,  in  defense  of  its  liability,  relied  upon  a  con- 
spiracy to  bum  the  insured  building,  claiming  that  such  con- 
spiracy constituted  a  fraud  touching  matters  relating  to  the  in- 
surance, and  that  it  increased  the  hazard.  The  conspiracy 
failed  of  accomplishment  and  was  no  cause  of  the  fire.  Held^ 
That  the  defense  was  insufficient  inasmuch  as  the  conspiracy 
must  have  been  put  into  execution,  and  not  merely  have  re- 
mained a  plan,  to  have  avoided  the  policy,  notwithstanding  that 
various  particular  acts  were  done  by  the  conspirators  prepara- 
tory to  the  eventful  destruction  of  the  building. 

fDemurrer  to  answer  overruled  below.     Affirmed   on  appeal. 
131  N.  Y.  Supp.  1101.     Here  reversed  against  company.] 

Ampersand  Hotel  Co.  v.  Orient  Ins.  Co.  et  al.  (N.  Y.  C.  A.) : 

97  Northeastern  Reporter  (March  12.  1912)   489. 

Policy — Issuance  to  Projected  Corporation — Ratification: 

The  policies  were  issued  in  the  name  of  a  corporation  which 
at  the  time  was  Just  in  the  process  of  organization.  Held,  That 
the  policies,  while  not  effective  at  the  time  of  issuance,  upon 
ratification  by  the  corporation  upon  the  completion  of  its  organ- 
ization, became  operative  as  much  as  though  originally  issued 
while  the  corporation  was  in  existence. 
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Same— Chattel  Mortgage^Ballor  and  Ballee--^'lntured'': 

The  plaintiff  is  a  corporation  formed  by  tobacco  planters  to 
operate  a  warehouse  for  the  storage  and  sale  of  tobacco  grown 
by  its  members.  The  defendant  Insurance  companies  issued 
policies  of  insurance  to  plaintiff  insuring  it  against  loss  "on 
leaf  tobacco  *  •  •  their  own  or  held  by  them  in  trust  or 
on  commission  or  sold  but  not  delivered,  while  contained  in  the 
♦  ♦  •  building  ♦  ♦  ♦  occupied  as  a  tobacco  ware  and 
packing  house."  One  of  the  members  of  the  corporation  who 
stored  tobacco  in  the  warehouse  executed  a  chattel  mortgage  on 
such  tobacco.  The  policies  contained  clauses  providing  for 
forfeiture  if  the  insured  property  be  or  become  encumbered  by 
chattel  mortgage.  Held,  That  the  corporation  was  the  "in- 
sured" within  the  meaning  of  the  mortgage.  To  avoid  the 
policy  on  the  ground  of  a  chattel  mortgage  having  been  made, 
it  must  appear  that  such  mortgage  was  made  by  the  insured, 
the  corporation.  The  mortgage  by  the  owner,  the  bailor,  was 
not  within  the  mortgage  clause. 

Same — Inventory — Values: 

The  policy,  covering  tobacco  in  a  warehouse,  required  the 
insured  to  keep  "a  complete  itemized  inventory  of  stock  on 
hand,  showing  grades  and  brands."  Held,  That  an  inventory 
was  not  insufficient  because  the  values  were  not  stated,  the 
grades  being  shown.  Held,  further,  That  the  express  require- 
ment that  grades  and  brands  be  shown,  without  expressly  re- 
quiring that  values  be  shown,  Implies  that  the  defendant  did 
not  desire  that  the  values  be  shown  in  the  inventory. 

Action  on  Policy — Iron-Safe  Clause — Burden  of  Proof: 

Breach  of  a  covenant  in  a  policy  that  insured  will  keep  its 
books  in  an  iron-safe  clause  is  a  defense  in  an  action  on  Uie 
policy,  and  must  be  proved  by  defendant. 

Corporations — Powers  of  Officert — Authority  of  President: 

The  president  of  a  corporation,  by  virtue  of  his  office  alone, 
has  no  authority  to  make  a  contract  of  insurance  for  the  benefit 
of  the  corporation  in  the  absence  of  some  express  or  implied 
authority.  Such  authority  is  directly  negatived  by  a  by-law 
providing  that  all  contracts  of  the  corporation  shall  be  made  by 
the  board  of  directors. 

Policy — Contract  with    Unauthorized   Agent — ^Validity — Ratifica- 
tion: 

The  president  of  the  plaintiff  corporation,  without  author- 
ity, procured  a  policy  of  insurance  to  be  issued  to  the  corpora- 
tion. The  premium  on  the  policy  was  not  paid.  Held,  That 
such  policy  was  not  binding  before  a  ratification  by  the  cor- 
poration. Held,  further.  That  the  occurrence  of  the  fire  before 
the  acts  of  the  president  had  been  ratified  prevents  a  future 
ratification  so  as  to  bind  the  insurance  company. 

Action  on  Policy — ^Attorney's  Fees — Statute  Construed: 

A  state  statute  providing  for  the  allowance  of  an  attorney's 
fee  to  a  plaintiff  on  recovery  in  an  action  on  an  insurance  pol- 
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ley  relates  solely  to  a  matter  of  procedure,  and  does  not  govern 
in  an  action  in  another  State. 

[Judsroent  for  plaintiff  in  first  two  cases,  and  for  defendant 
in  last  two.] 

Kline  Bros.  &  Co.  v.  Royal  Ins.  Co.,  Ltd.  (U.  a  C.  C,  N.  Y.) ; 
Same  y.  London  &  Lancashire  F.  Ins.  Co.; 
Same  y.  Liyerpool,  L.  &  G.  Ins.  Co.,  Ltd.; 
Same  y.  Ins.  Co.  of  North  America: 

192  Federal  Reporter  (March  14,  1912)   878. 

Action  against  Insured — Recovery  of  Insurance  Money — Measure 

of  Recovery: 

In  an  action  by  an  insurance  company  against  the  insured 
to  recoyer.  insurance  money  paid  on  the  contract  of  insurance, 
the  general  rule  is  that  the  company  can  recover  only  the 
excess  which  the  insured  has  received  from  a  wrong-doer  who 
caused  the  loss,  after  the  insured  is  fully  compensated  for  his 
loss  and  the  costs  and  expenses  of  the  recovery  thereof. 

Same — Same — Estoppel : 

Where  the  insured  brings  an  action  against  an  alleged 
wrong-doer  for  occasioning  a  loss,  partially  covered  by  Insurance, 
and  the  insurance  company  is  informed,  from  time  to  time,  by 
the  insured  of  the  prospects  of  recovery  and  that  a  settlement 
is  being  discussed  between  the  parties,  and  the  insurance  com- 
pany contributes  nothing  to  the  prosecution  of  the  claim  and 
takes  no  steps  to  protect  his  interests  therein,  and  thereafter 
the  insured,  in  good  faith,  settles  the  action  for  less  than  his 
loss  in  excess  of  the  insurance,  the  insurance  company  cannot 
recover  the  insurance  money  paid,  in  an  action  therefor  against 
the  insured. 

[Judsrment    for    defendant   below.     Afllrmed    on   appeal,    116 
Pac.    819.      On    rehearing-   affirmed    against    company.] 

Shawnee  Fire  Ins.  Co.  v.  Cosgrove  et  al.  (Kans.  S.  C): 

121   Pacific  Reporter   (March   18.   1912)    488. 

Action  on  Policy — EvIdence^By-Laws — Statute: 

In  September,  1906,  a  fire  insurance  company,  which  as- 
sessed its  members  to  pay  losses,  issued  a  policy  which  con- 
tained a  clause  providing  that  the  liability  of  the  company 
should  cease  if  the  insured  should  neglect  to  pay  any  assess- 
ment within  30  days  after  the  agent's  notices  had  been  issued. 
The  policy  declared  that  the  company  and  the  insured  should 
be  bound  by  the  by-laws;  but  no  by-laws  were  set  out  or  at- 
tached, as  provided  by  the  act  of  August  17,  1906  (Civil  Code 
Ga.  1910,  Sec.  2471).  Held,  That  on  the  trial  of  a  suit  on  the 
policy,  it  was  error  to  admit  in  evidence  a  clause  of  the  by- 
laws for  the  purpose  of  showing  the  provision  as  to  the  manner 
of  issuing  notices  of  assessments. 

Mutual  Company — ^Assessments — Notice: 

Where  a  policy  of  insurance  contains  a  clause  which  works 
a  forfeiture  on  failure  to  pay  assessments  made  to  meet  losses 
within  30  days  after  notice,  unless  there  is  something  to  show 
a  contrary  intent,  it  will  be  construed  to  require  actual  notice; 


Digitized  by 


Google 


40  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXV 

and  the  mailing  of  a  notice  which  is  never  received  will  not 
work  that  result 

Same — Same — Same — Mailing : 

A  provision  that  forfeiture  shall  result  from  a  failure  to 
pay  any  assessment  within  30  days  "after  the  agent's  notices 
have  been  issued/'  in  the  absence  of  ansrthing  further,  will  not 
be  construed  to  work  a  forfeiture  for  failure  to  pay  an  assess- 
ment of  which  notice  was  mailed,  but  never  received. 

Same — Same — Same — Same: 

A  policy  was  issued  to  D.  Puryear,  and  the  insured  later 
received  by  mail  a  postal  card  addressed  to  "  C.  T.  Per/'  con- 
taining a  notice  of  an  assessment  of  a  stated  amount;  but,  not 
believing  it  to  be  intended  for  him,  and  at  the  instance  of  the 
company's  agent,  he  returned  it  to  the  company  by  mail,  with 
the  request  that,  if  it  was  for  him,  they  should  correct  it,  and 
the  statement  that  he  was  ready  to  pay  his  assessment  He 
heard  nothing  from  the  company,  though  its  agent  promised  to 
call  and  correct  the  matter.  Held,  That  in  a  suit  on  the  policy 
it  was  error  to  direct  a  verdict  for  the  defendant,  although  the 
company's  secretary  testified  that  he  mailed  a  correct  notice 
after  receipt  of  the  plaintiff's  letter. 

Same — Statute— Fraternal  Benefit  Society: 

A  fire  insurance  company  doing  business  on  the  assessment 
plan  is  not  a  fraternal  beneficiary  society  within  the  meaning 
of  Sec.  2866  et  seq.  Ga.  Civ.  Code  1910. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Puryear  v.  Farmers'  Mut  Ins.  Assn.  (Ga.  S.  C): 

73    Southeastern    Reporter    (March    16,    1912)    851. 

Policy — Change   in   Title— Banlcruptcy: 

A  bankrupt,  at  the  time  he  was  declared  to  be  such,  owned 
property  on  which  there  was  fire  insurance  having  several 
years  to  run.  The  policies  provided  that  in  the  event  of  any 
change  of  interest,  whether  by  legal  process  or  otherwise,  they 
would  be  void.  Upon  the  appointment  of  a  receiver  in  bank- 
ruptcy and  the  vesting  of  the  title  to  the  property  in  him, 
consent  to  such  change  of  title  was  endorsed  on  the  policies 
at  the  request  of  a  mortgagee.  No  such  change,  however,  was 
made  after  the  election  of  a  trustee.  Held,  That  the  policies 
were  void  as  to  the  trustee. 

[Referee's  decision  afllrmed.] 

In  re  H.  I.  Mibbler  Mach.  Supply  Co.  (U.  S.  D.  C,  N.  Y.) : 
192   Federal   Reporter    (March    21.    1912)    741. 

Mutual  Company — Policy — Measure  of  Liability: 

The  policy  provided  for  a  deposit  of  |102  in  cash  as  security 
for  the  payment  of  assessments,  in  consideration  of  which  it 
insured  certain  real  and  personal  property  "to  an  amount  not 
exceeding  |7,500."  It  provided  that  "If  the  deposit  made  by 
the  insured  at  the  time  this  policy  is  issued  should  be  less 
than  the  premium  which  would  be  payable  on  the  property 
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hereby  insured  for  the  amount  of  insuranoe  above  named  at 
the  rate  charged  by  the  majority  of  the  stock  companies  en- 
gaged in  the  fire  insurance  business  in  the  locality  in  which 
this  risk  is  situated,  then  it  is  understood  and  agreed  that  the 
amount  of  insurance  contracted  for  herein,  and  all  claims  for 
losses  thereon,  shall  be  reduced  pro  rata  on  the  several  and 
separate  items  thereof.  ♦  ♦  ♦"  The  insurance  under  the 
policy  was  figured  at  the  rate  of  $1.29  per  |100  on  the  building 
and  11.42  on  contents,  but  the  company  proved  that  a  majority 
of  stock  companies  engaged  in  the  fire  insurance  business  in 
that  locality  charged  $1.84  per  |100  on  the  buildings  and  12.09 
on  the  contents.  Held,  That  under  the  reduction  clause  de- 
fendant was  only  bound  to  pay  on  the  basis  of  such  an  amount 
of  insurance  as  plaintiff's  deposit  would  purchase  at  the  stock 
companies'  rate  so  proved. 

[Judgment  for  plaintiff.] 

Warsaw-Wilkinson   Co,  v.   Exchange  Mut   Fire   Ins.   Co. 
(U.  S.  C.  C.  Pa.): 

192   Federal    Reporter    (March    21,    1912)    666. 

Policy — Other   Insurance — Forfeiture: 

The  policies  were  in  the  standard  form,  containing,  among 
other  things,  the  usual  stipulations  to  the  effect  that  the  poli- 
cies shall  be  void  if  additional  insurance  is  effected  on  the 
property,  without  consent  thereto  being  indorsed  on  the  policy, 
or  "if  the  hazard  be  increased  by  any  means  within  the  control 
or  knowledge  of  the  insured."  Held,  That  such  stipulations 
are  valid,  and  hence  such  other  insurance  rendered  the  policies 
void,  in  the  absence  of  a  waiver  thereof  by  defendant,  or  in 
the  absence  of  facts  estopping  it  from  urging  such  defense. 

Same— Forfeiture— Estoppel — Knowledge    of   Agent: 

Knowledge  of  an  agent  of  an  insurance  company,  who  was 
also  agent  of  the  insured,  of  facts  that  would  avoid  the  policy 
are  not  imputed  to  the  company  so  as  to  estop  it. 

Same — Same — Same — Knowledge  of  Agent: 

Knowledge  of  additional  insurance  acquired  by  defendant's 
adjuster  after  the  fire  did  not  operate  as  a  waiver  of  defend- 
ant's right  to  urge  the  invalidity  of  such  policies. 

[Judgment  for  plaintiff  below.     Here  reversed   In   favor  of 
company.] 

First  Natl.  Bank  of  Nome  v.  German-American  Ins.  Co. 
(N.  D.  S.  C): 

134  Northwestern  Reporter   (March  22,   1912)    873. 

Action  on  Policy — Insurable  Interest — Recovery  by  Vendor: 

Plaintiff  transferred  the  legal  title  of  his  livery  barn  to  I, 
who  held  it  for  the  benefit  of  another  with  whom  plaintiff  had 
traded  property.  The  deed  was  recorded  and  plaintiff  received 
all  that  he  was  entitled  to  as  consideration  for  the  transfer. 
The  policy  was  not  assigned,  and  the  bam  was  subsequently 
destroyed.  Held,  That  since  plaintiff  had  no  insurable  interest 
in  the  property  he  was  not  entitled  to  recover  anything  upon 
its  destruction. 
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Same — Same— Same: 

A  contract  of  insurance  Is  one  of  indemnity  only,  and  if 
the  policyholder  has  no  insurable  interest,  or  suffers  no  loss, 
he  is  not  entitled  to  recover. 

Pol  Icy — ^Assignment : 

A  policy  of  insurance  may  be  assigned  after  loss. 
Same— Same— Consent : 

An  insurance  policy  cannot  be  assigned  by  the  assured, 
before  loss,  to  a  stranger  without  the  consent  of  the  company, 
for  the  plain  reason  that  the  company  issuing  the  policy  has 
the  right  to  say  whom  it  will  insure.  This  is  especially  true 
in  a  mutual  company. 

Same — Payment — Subrogation : 

Where  a  party  insured  is  entitled  to  recover  because  at 
the  time  of  loss  there  was  some  unsatisfied  obligation  on  the 
part  of  a  purchaser  of  the  property,  the  insurance  company, 
on  payment  to  him,  is  entitled  to  be  subrogated  to  whatever 
rights  he  had  against  the  purchaser. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Bartling  v.  German  Mut  Lightning  ft  Tornado  Ins.  Co. 
(Iowa  S.  C): 

184  Northwestern  Reporter  (BCarch  22,  1912)   864. 

Policy — Personal    Contract — Rights    of    Purchaser    of    Insured 

Property: 

The  purchaser  of  the  absolute  title  and  right  to  property 
covered  by  a  fire  insurance  policy  is  not  entitled  to  the  in- 
demnity provided  for  in  the  policy  on  account  of  a  damage 
to  or  destruction  of  the  property  subsequent  to  the  transfer, 
unless,  by  the  consent  of  the  company,  the  policy  has  been 
assigned  to  the  purchaser  by  the  former  owner,  since  a  policy 
of  fire  insurance  is  a  personal  contract  and  inures  only  to 
the  benefit  of  the  person  named  in  the  contract,  assignment 
of  the  policy  without  the  company's  consent  being  insufficient 
to  vest  any  rights  in  the  assignee  as  against  the  company. 

Same — Indemnity  Contract — Rights  of  Former  Owner: 

A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and 
if,  at  the  time  of  loss,  the  holder  of  the  policy  has  no  right, 
title,  or  interest  to  or  in  the  property  insured,  he  cannot  re- 
cover anything  under  his  contract  of  insurance,  for  the  damage 
to  or  destruction  of  the  property  results  in  no  injury  to  him; 
second,  that  the  purchaser  of  the  property,  taking  it  prior  to 
the  loss,  is  not  a  party  to  any  contract  of  insurance  between 
the  former  owner  and  the  company  and  therefore  is  not  en- 
titled to  recover  under  such  contract 

Same — Assignment — Statute: 

Sees.  3044-6  Iowa  Code  providing  that  all  instruments  by 
which  the  maker  promises  to  pay  another,  without  words  of 
negotiability,  a  sum  of  money,  are  assignable  by  endorsement. 
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notwithstanding  the  instrument  provides  otherwise,  authorizes 
the  assignment,  after  loss,  of  a  fire  insurance  policy,  even 
though  the  policy  provides  that  it  cannot  be  assigned.  A 
policy  may  not,  however,  be  assigned  before  loss  without  the 
company's  consent 

Same — Assignment  after  Loss— Rights  of  Assignee: 

After  loss,  the  policyholder  assigned  the  policy  to  the 
person  who  had  purchased  the  insured  property  before  the 
lo8s.^  The  assistant  secretary  of  the  company  consented  to 
this 'assignment.  Held,  That  the  assignment  passed  nothing  to 
the  assignee,  since  at  the  time  of  the  loss  the  assignor — then 
having  no  interest  in  the  property — had  no  rights  to  assign. 
The  consent  of  the  secretary  was  insufficient  to  create  any 
new  rights. 

Same — Same— Consent: 

Difficulty  in  securing  the  consent  of  an  insurance  company 
to  an  assignment  of  the  policy  does  not  excuse  compliance 
with  a  provision  of  the  policy  requiring  such  consent. 

Same — Same— Same — Mutual   Company: 

The  rule  that  a  policy  cannot  be  assigned  without  the 
consent  of  the  company  applies  with  equal  force  to  policies 
issued  by  mutual  companies.  The  consideration  for  the  right 
of  a  member  to  recover  in  case  of  loss  is  his  liability  to 
assessment  for  the  losses  of  others.  The  assignment  of  the 
policy  before  loss,  without  the  company's  consent,  was  insuf- 
ficient to  constitute  the  assignee  a  member. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Davis  V.  Bremer  County  Farmers  Mut  Fire  Ins.  Assn. 
(Iowa  S.  C): 

134  Northwestern  Reporter  (March  22,  1912)  860. 

Policy — Rule  of  Construction — Forfeitures: 

An  insurance  policy  must  be  liberally  construed  in  favor 
of  the  insured,  as  the  law  does  not  favor  a  forfeiture  unless  the 
facts  bring  the  case  clearly  within  the  terms  of  the  condition 
expressed  in  the  policy. 

Same — Foreclosure  Proceedinge — Knowledge — Burden  of  Proof: 
The  policy  contained,  among  others,  the  following  stipula- 
tion: 'This  entire  policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon  or  added  hereto,  shall  be  void,  «  •  • 
if,  with  the  knowledge  of  the  insured,  foreclosure  proceedings 
be  commenced  or  notice  given  of  sale  of  any  property  covered 
by  this  policy  by  virtue  of  any  mortgage  or  trust  deed."  Among 
other  defenses,  defendant  pleaded  the  stipulation  contained  in 
the  policy  quoted  above,  and  further  alleged  that  foreclosure 
proceedings  "were  commenced  with  the  knowledge"  of  the  in- 
sured. Held,  That  the  burden  of  showing  that  the  foreclosure 
proceedings  were  commenced  with  knowledge  of  the  insured 
was  not  discharged  by  proof  that  insured  had  filed  a  waiver  of 
service  in  such  proceedings,  since  under  Sayles  Ann.  Civ.  St 
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1897,  art  1349,  providing  that  a  waiver  of  service  cannot  be 
made  until  after  suit  is  brought,  it  will  be  presumed,  as  to  a 
case  where  service  was  waived  and  judgment  rendered,  that 
the  waiver  was  executed  after  suit  was  Instituted  by  filing  the 
petition. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.] 
Philadelphia  Underwriters'  Agency  of  the  Fire  Assn.  of 
Philadelphia  v.  Neurenberg  (Texas  C.  C.  A.): 

144  Southwestern  Reporter   (March  27,  1912)    357. 

Action  on  Policy — Reformation — Laches — Estoppel: 

The  policy  originally  issued  to  the  plaintiff  bridge  com- 
pany, covered  an  extension  of  the  main  bridge.  This  policy  was 
lost,  and  a  duplicate  issued  by  defendant's  attorney  without 
authority  to  do  so  during  the  absence  of  the  officers  of  the 
company.  In  this  duplicate  policy  the  risk  was  described  as  a 
part  of  the  main  bridge.  The  company  kept  a  register  showing 
all  policies  issued  and  could  have  ascertained  therefrom  the 
description  of  the  risk  as  contained  in  the  original  policy.  It 
knew  that  plaintiff  claimed  that  the  duplicate  policy  covered 
the  loss  and  for  four  years,  with  the  means  of  discovery  at 
hand,  raised  no  question  as  to  the  description  of  the  risk.  Held, 
That  having  waited  so  long  under  these  circumstances,  the  de- 
fendant company  had  no  standing  in  equity  to  have  the  dupli- 
cate policy  reformed. 

Same — Same— Same — Same : 

In  order  to  correct  a  mistake  and  reform  a  contract,  the 
application  to  a  court  of  equity  must  be  made  without  unreason- 
able delay,  and  the  time  in  which  relief  should  be  sought  begins 
to  run  from  the  time  the  mistake  was  discovered  or  could  have 
been  discovered  by  the  use  of  due  diligence. 

Same — Evidence — Execution  of  Contract: 

The  execution  of  the  policy  sued  on  having  been  admitted 
in  the  pleadings,  evidence  showing  that  the  policy  had  not  been 
executed,  was  inadmissible. 

Same — Same — Risk: 

Evidence  may  not  be  introduced  to  show  that  a  policy  was 
intended  to  cover  a  risk  different  from  that  described  therein. 

Same — Same — Harmless  Error: 

Where  the  only  purpose  in  introducing  insured's  applica- 
tion was  to  show  that  the  description  of  the  risk  contained  in 
a  duplicate  policy  was  the  result  of  a  mistake  and  that  the 
policy  was  intended  to  cover  the  property  described  in  the 
application,  the  company  was  not  injured  by  the  court's  refusal 
to  admit  it  in  evidence,  the  policy  containing  an  accurate  de- 
scription of  the  risk. 

Same — Same — Same — Proofs  of  Loss: 

The  admission  of  proofs  of  loss  in  evidence  was  harmless 
error  where  the  jury  were  instructed  that  they  were  not  to 
consider  same  as  proof  "of  the  fact  or  extent  of  the  plaintiff's 
loss." 
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Same — Same— Cause  of  Fire: 

Refusal  of  the  trial  court  to  allow  a  witness  to  state  his 
belief  as  to  the  cause  of  the  fire  was  not  error,  as  such  evidence 
was  Immaterial. 

Same — Same— Delay  in  Adjustment: 

Evidence  by  the  president  of  the  fire  insurance  company 
whose  policy  was  sued  on  as  to  why  he  was  not  able  to  take  up 
the  adjustment  of  the  insurance  until  after  an  election,  as  stated 
in  a  letter  written  by  him  after  the  fire,  was  properly  rejected 
as  immaterial. 

Same— Same — Prior  Conduct: 

What  was  done  with  reference  to  filing  of  proofs  of  loss  in 
other  cases  is  immaterial  in  an  action  on  a  fire  policy,  and 
such  evidence  was  properly  excluded. 

Policy— Waiver— Notice: 

Although  a  company  cannot  be  said  to  have  waived  an  ob- 
jection or  forfeiture  of  which  it  had  no  knowledge,  actual 
knowledge  is  not  always  necessary.  If  the  company  ought  to 
have  known  of  the  facts,  or  with  proper  attention  to  its  busi- 
ness would  have  been  apprised  of  them,  it  has  no  right  to  set 
up  its  ignorance  as  an  excuse. 

Same — Forfeiture— Estoppel : 

If  an  insurance  company,  with  full  knowledge  of  the  for- 
feiture of  a  policy,  recognizes  the  validity  of  the  policy,  or  so 
acts  as  to  lead  the  insured  to  reasonably  believe  that  it  does 
not  intend  to  rely  upon  the  forfeiture,  it  cannot  afterwards  say 
that  it  did  not  intend  to  waive  the  forfeiture. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Citizen's  Mut  Fire  Ins.  Co.  v.  Conowingo  Bridge  Co.  (Md. 
C.  A.): 

82   Atlantic  Reporter   (March  28,   1912)    872. 

Action  on  Policy — Defenses — Evidence: 

The  breach  of  the  condition  of  a  policy  as  to  sole  owner- 
ship is  a  matter  of  defense.  The  assured  is  not  obliged  to  anti- 
cipate a  defense,  or  offer  evidence  of  estoppel  until  the  defend- 
ant has  proved  facts  avoiding  liability. 

Same — Standard  Provisions — Estoppel: 

In  an  action  upon  the  Wisconsin  Standard  policy,  to  allow 
proof  of  an  estoppel  does  not  nullify  the  condition,  which  it  is 
claimed  the  company  is  estopped  to  set  up,  or  eliminate  it  from 
the  policy. 

Same — Ownership— Estoppel : 

The  undisputed  evidence  showed  that  the  company  had 
knowledge  that  the  Insured  was  not  the  owner  of  the  land  upon 
which  the  insured  building  stood.  Held,  That  this  knowledge 
estopped  the  company  from  declaring  the  policy  void. 

Policy — Renewal — Notice — Statute: 

Sees.  1941-51  Wis.  St.,  prescribing  a  standard  form  of  fire 
policy  provides  in  part:     "This  policy  may,  by  a  renewal,  be 
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continued  under  the  original  stipulations,  in  consideration  of 
premium  for  the  new  term,  provided  that  any  increase  of  haz- 
ard must  be  made  known  to  this  company  at  the  time  of  re- 
newal or  this  policy  shall  be  void."  Held,  That  under  this  sta- 
tute it  was  not  necessary  at  the  time  of  renewal  to  furnish  any 
information,  except  as  to  increase  of  hazard,  and  that  the  re- 
newal was  subject  to  the  terms  and  conditions  of  the  original 
policy,  and  notice  to  the  company  at  the  time  of  the  issuance 
of  the  first  policy  was  binding  upon  defendant  at  the  time  of 
the  issuance  of  the  renewal.  Whether  or  not  the  agent  at  the 
time  of  issuance  of  the  renewal  had  in  mind  the  information 
received  at  the  time  the  original  policy  was  issued  was  imma- 
terial and  did  not  lessen  the  fact  that  the  company  was  charged 
with  notice. 

Action  on  Policy — Value — Evidence: 

In  an  action  on  a  policy,  the  plaintiff,  being  the  owner  of 
the  property  destroyed,  which  property  consisted  of  a  building 
and  other  common  articles  of  personal  property,  was  competent 
to  give  his  opinion  of  the  value. 

[Judgment  for  plaintiff  below.    Here  affirmed  a«rainat  company.] 

Farley  v.  Spring  Garden  Ins.  Co.  (Wis.  S.  C.) : 

134   Northwestern  Reporter    (March   29,   1912)    1064. 


Policy — ^Assignment — Rights  of  Assignee — Consent: 

The  charter  of  the  company  provided:  "The  insurance  of 
any  member  shall  cease  upon  the  sale  or  transfer  of  the  title 
of  property  insured,  but  such  member  shall  be  liable  for  all 
assessments  upon  such  property,  and  for  his  or  her  equitable 
share  of  all  losses  and  expenses  incurred  by  the  company,  until 
his  or  her  policy  shall  be  surrendered  or  canceled.  Provided, 
that  upon  the  sale  of  any  property  insured  by  this  company 
the  vendor  may  assign  his  or  her  policy  to  the  purchaser,  but 
such  assignment  of  policy  shall  not  be  valid  as  against  this 
company  without  the  written  consent  of  the  secretary  indorsed 
on  the  policy."  On  purchasing  the  property,  plaintiff  took  an 
assignment  of  the  policy  sued  on,  but  did  not  notify  defendant 
or  obtain  its  written  consent  endorsed  on  the  policy.  Held, 
That  the  assignee  of  the  policy  could  not  recover  thereon,  the 
written  consent  of  the  company  to  the  assignment  not  being 
obtained. 

Same — Same — ^Written  Consent — ^Waiver — Power  of  Agent: 

The  policy  required  the  company's  written  consent  to  an 
assignment  thereof.  The  property  was  sold  and  the  policy  was 
assigned  to  the  purchaser,  but  the  company's  written  consent 
was  not  obtained.  One  of  the  directors  of  the  company,  who 
also  acted  as  its  collecting  agent,  knew  of  the  sale  of  the  prop- 
erty, and  of  the  assignment  of  the  policy.  The  assignee  there- 
after paid  assessments  to  this  director  through  the  grantor  as 
its  agent.  Held,  That  knowledge  of  the  collector,  even  though 
a  director  of  the  company,  of  the  facts  would  not  estop  the 
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company  to  rely  upon  the  requirement  of  written  consent  to 
an  assignment. 

[Judgment  for  compcmy  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Kamm  &  Schellinger  Brewing  Co.  v.  St  Joseph  County 

Village  Fires  Ins.  Co.  (Mich.  S.  C.) : 

134  Northwestern  Reporter   (March  29,  1912)    999. 

Action — Parties — Joinder  of  Severai  Companies  as  Defendants: 

Causes  of  action  upon  separate  policies  of  fire  insurance  on 
the  same  property  against  several  companies  respectively  issu- 
ing the  contracts,  in  each  of  which  was  the  usual  clause  per- 
mitting other  concurrent  insurance  and  limiting  the  liability  of 
each  company  to  such  proportion  of  the  loss  as  the  amount  of 
its  policy  bears  to  the  total  insurance  on  the  property,  cannot 
be  considered  as  "transactions  connected  with  the  same  sub- 
ject of  the  action"  within  the  meaning  of  Ohio  Gen.  Code 
11306,  prescribing  what  actions  may  be  joined,  and  cannot, 
therefore,  be  joined  in  the  same  petition. 
[Demurrer  to  complaint  sustained.] 

Seibert  v.    Citizens   Fire   Ins.    Co.   et   al.    (Franklin,  O., 
C.  P.): 

67  Ohio  Law  Bulletin   (April  1,  1912)   221. 

Policy — Canceilation — Estoppei — Acceptance  of  Substitute  Policy: 
Plaintiff  had  three  policies  of  insurance  on  his  property, 
one  of  which  was  issued  by  defendant.  On  receipt  of  instruc- 
tions to  cancel  its  policy,  defendant's  agents  procured  another 
policy  for  a  like  amount  in  another  company  intending  it  as  a 
substitute  for  the  canceled  policy.  Plaintiff  accepted  the  new 
policy,  and  after  the  fire,  which  occurred  the  following  day, 
sued  to  recover  thereon.  Held,  That  by  acceptance  of  the  sub- 
stituted policy,  plaintiff  ratified  the  acts  of  the  agents  and  could 
not  recover  from  defendant,  notwithstanding  its  policy  had  not 
been  formally  canceled  at  the  date  of  the  loss. 

[Judgment  for  company.] 

Finley   v.   New   Bnmswick   Fire   Ins.   Co.    (U.   S.   C.   C, 
Wash.) ; 

193  Federal  Reporter   (AprU  4,  1912)    196. 

Policy — Construction — Other  Insurance: 

The  policy  stipulated  that  it  would  be  void  if  the  insured 
now  has  or  shall  hereafter  procure  any  other  contract  of  in- 
surance on  the  property  covered  by  such  policy  except  as  the 
same  may  otherwise  be  provided  by  agreement.  Another  pro- 
vision was  as  follows:     "It  is   agreed   that  the   insured   may 

obtain  I additional  insurance  in  companies  authorized 

to  do  business  in  the  state  of  Iowa,"  the  blank  above  indicated 
not  being  filled.  Held,  That  the  act  of  the  parties  in  leaving 
the  hlank  unfilled  is  not  to  be  construed  as  giving  the  insured 
the  privilege  of  unlimited  additional  insurance.  Its  effect  is 
rather  to  leave  this  clause  without  effect  or  force  of  any  kind. 
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It   is  as   if  the  clause  had   been  omitted  entirely  from    the 
policy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Fountain  v.  Standard  Fire  Ins.  Co.  (Iowa  S.  C.) : 

134  Northwestern  Reporter  (AprU  6,  1912)  1090. 

Action  on  Policy — ^Answer  to  Merita — Submitsion  to  Jurisdiction: 
An  insurance  company,  by  demurring  to  a  complaint  filed 
against  it,  submits  itself  to  the  jurisdiction  of  the  court. 

Foreign  Company — State  Regulation — Conditions  Precedent: 

A  foreign  corporation  of  one  state  has  no  right  to  transact 
business  in  another  state  without  the  permission  of  such  state. 
A  state  has  the  right  to  impose  such  conditions  upon  foreign 
corporations  that  seek  to  do  business  therein  that  its  law-mak- 
ing department  thinks  wise  and  prudent  for  the  protection  of 
its  citizens. 

Same — Deposits — Statute — Presumptions: 

Sec.  1790,  S.  C.  Code  1902,  provides  that  foreign  companies 
shall  be  subject  to  the  laws  of  the  state  in  like  manner  as  do- 
mestic corporations.  Sec.  1796  requires  foreign  companies  to 
deposit  with  the  insurance  department  a  certificate  of  the  in- 
surance commissioner  of  the  home  state  of  the  company  that 
such  company  has  on  deposit  1100,000  in  securities,  or  in  lieu 
thereof  to  deposit  110,000  in  securities  or  a  bond  of  like  amount 
with  the  South  Carolina  department  for  the  protection  of  pol- 
icyholders of  that  state.  Held,  That  the  courts  will  assume 
that  the  insurance  department  has  done  its  duty  and  has  the 
means  on  hand  to  enable  a  policyholder  to  get  his  money,  if 
he  can  get  his  judgment  The  securities  are  deposited  for  the 
benefit  of  policyholders  and  are  not  available  for  general 
creditors. 

Same — ^Action  on  Policy — Prior  Dissolution: 

Sec.  1866  S.  C.  Code  1902  provides:  "All  corporations, 
whether  they  expire  by  their  own  limitation  or  be  annulled  by 
the  Legislature,  or  otherwise  dissolved,  shall  be  continued 
bodies  corporate  for  the  purpose  of  prosecuting  and  defending 
suits  by  or  against  them  and  of  enabling  them  to  settle  and 
close  their  affairs,  to  dispose  of  and  convey  their  property  and 
to  divide  their  capital,  but  not  for  the  purpose  of  continuing 
the  business  for  which  they  were  established."  Held,  That  a 
foreign  company  may  be  sued  on  a  policy  issued  to  a  citizen  of 
South  Carolina,  notwithstanding  such  company  had  been  pre- 
viously dissolved  in  the  state  wherein  it  was  organized. 

Same — Receiver — Scope  of  Authority: 

A  receiver  of  a  corporation  has  no  extraterritorial  au- 
thority. 

Policy — Cancellation — Notice — Dissolution  of  Company: 

The  policy  required  notice  and  repayment  of  unearned 
premiums  as  a  condition  precedent  to  cancellation.  The  com- 
pany was  dissolved  and  notice  was  published  in  a  newspaper 
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requiring  the  filing  of  claims  within  a  certain  time.  Held, 
That  a  notice,  advertisement,  or  other  statement  published  in 
a  newspaper,  if  not  made  pursuant  to  some  statute  or  judicial 
order  so  as  to  have  the  legal  operation  of  notice  regardless  of 
want  of  actual  knowledge  by  the  person  to  be  charged,  does  not 
of  itself  afford  implied  or  constructive  notice.  Hence  the  notice 
80  given  was  insufficient  to  effect  a  cancellation,  and  the  insured 
was  entitled  to  maintain  an  action  against  the  company,  and 
obtain  satisfaction  out  of  the  securities  deposited  as  required 
by  Sec.  1796. 

[Judgment  for  company  below.     Here   reversed  against  com- 
pany.] 

Frink  v.  National  Mut  Fire  Ins.  Co.  et  al.  (S.  C.  S.  C): 

74  Southeastern  Reporter   (April  6,  1912)    88. 

Principal  and    Agent — ^Authority  of  Agent — Renewals: 

Where  a  local  agent  of  a  fire  insurance  company  has  power 
to  write,  issue,  and  sign  insurance  policies,  and  is  furnished 
by  the  company  with  forms  of  policies  to  be  written  and  to  be 
signed  by  the  agent,  full  power  is  conferred  upon  such  agent 
to  write,  issue,  and  deliver  policies  of  insurance  upon  applica- 
tion, and  such  policies  become  effective  upon  the  writing  and 
delivery  by  such  agent,  unless  the  company  cancels  such  poli- 
cies, and  the  authority  of  such  agent  extends  to  renewals  of 
policies  previously  issued  upon  request  of  the  insured,  and  they 
become  effective  upon  the  expiration  of  the  original  policy. 

Same— Same — Same: 

Where  an  agent  of  a  fire  insurance  company,  with  authority 
to  write  policies,  makes  an  agreement  with  an  insured  that  he 
will  write  a  policy  of  insurance,  and  look  after  it,  and  continue 
it  during  the  life  of  a  loan  made  to  the  insured,  and  the  policy 
is  written  and  left  with  the  agent  for  safe-keeping,  such  agent 
has  authority  to  renew  said  policy  and  continue  the  insurance, 
and,  when  a  new  policy  is  issued  and  retained  by  the  agent  for 
safe-keeping,  it  is  a  valid  policy,  and  binds  the  fire  insurance 
company  until  canceled. 

Policy — Delivery — Parties: 

Where  an  agent  for  a  fire  insurance  company  has  power  to 
issue  and  renew  policies,  and  is  intrusted  with  forms  of  policies 
to  be  written,  issued,  and  delivered,  after  being  signed  by  such 
agent,  and  such  agent  instructs  a  clerk  to  issue  a  policy,  and 
the  policy  is  issued  and  left  with  the  bank,  of  which  said  agent 
is  cashier,  for  safe-keeping  in  accordance  with  an  agreement 
with  the  insured,  the  contract  of  insurance  becomes  complete 
and  effective,  and  the  actual  personal  delivery  of  such  policy 
to  the  insured  is  not  required,  as  the  possession  of  the  person 
with  whom  such  policy  is  to  be  left  for  safe-keeping  under  such 
agreement  between  the  agent  and  the  insured  is  equivalent 
to  the  possession  of  the  insured. 

Same— Premium — Credit: 

The  payment  of  premium  upon  an  Insurance  policy  at  the 
time  the  policy  is  delivered  is  not  a  condition  precedent  to  the 
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existence  of  a  policy  of  insurance,  as  the  company  may,  through 
its  agent,  extend  credit  for  the  premium,  and,  if  this  is  done, 
the  contract  of  insurance  will  be  binding  upon  the  company 
without  the  actual  payment  of  the  premium. 

Adjustment — ^Authority  of  Agent — Liability  of  Company: 

Where  a  special  agent  of  a  fire  insurance  company,  with 
authority  to  adjust  losses  by  fire  upon  property  insured  by  the 
company,  and  acting  as  such  agent  and  adjuster,  in  company 
with  an  adjuster  of  other  companies  and  the  insured,  makes  an 
adjustment  and  settlement  of  the  loss,  and  a  compromise  is 
reached  between  the  insurance  companies  and  the  insured,  and 
by  such  agreement  the  amount  of  such  loss  and  the  amount  to 
be  paid  by  each  company  is  fixed  and  agreed  to,  and  the  insured 
is  induced  to  accept  such  compromise  and  agrees  to  the  same, 
the  insurance  company  is  bound  by  the  acts  of  the  adjuster, 
and  the  sum  agreed  upon  may  be  recovered  from  the  company. 

Action  on  Policy — Limitation  of  Action — ^Waiver: 

Where  a  policy  of  fire  insurance  contains  the  provision 
that  ''no  suit  or  action  on  the  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity  *  *  * 
unless  commenced  within  twelve  months  next  after  the  fire," 
an  objection  to  the  maintaining  of  the  suit,  because  not  com- 
menced within  the  time  fixed  by  the  policy,  cannot  be  raised 
and  urged  as  error  when  such  objection  is  made  in  this  court 
for  the  first  time. 

[Judgment   for   plaintiff    below.     Here   modified   and   affirmed 
against  company.] 

Marysville  Mercantile  Co.,  Ltd.  v.  Home  Fire  Ins.   Co. 
(Idaho  S.  C): 

121  Pacific  Reporter   (April  8,   1912)   1026. 


Mutual  Company— Organization— -Membership: 

An  agreement  for  the  organization  of  an  unincorporated 
insurance  association  provided:  "This  insurance  is  to  take 
effect  when  the  exchange  has  100  or  more  subscribers,  and  not 
before."  Held,  That  this  provision  of  the  agreement  was  in- 
tended as  a  condition  precedent  to  the  commencement  of  the 
organization,  and  not  to  fix  the  standard  for  its  continuance. 
This  being  so,  the  withdrawal  of  several  subscribers  after  hav- 
ing held  their  policies  for  several  months,  although  not  having 
paid  the  premiums  thereon,  did  not  terminate  the  contracts  of 
the  remaining  subscribers. 

Interindemnlty  Contract — Insurance  Contract — Statute: 

A  contract  between  a  limited  number  of  individuals,  part- 
nerships, and  corporations  engaged  in  the  same  line  of  business, 
by  which  they  merely  undertake  to  indemnify  each  other  against 
loss  by  fire,  and  do  not  purpose  to  issue  policies  to  others  not 
parties  to  the  contract,  is  not  a  contract  for  the  creation  of  an 
insurance  business,  within  the  meaning  of  the  Missouri  laws. 
It  is  but  an  interindemnlty  contract,  and  therefore  outside  of 
the  purview  of  the  insurance  law. 
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Publlo  Policy— How  Determined: 

The  Tery  highest  policy  of  a  state  is  its  statutory  law,  and 
if  there  is  legislation  on  the  subject  the  public  policy  of  the 
state  must  be  derived  from  such  legislation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant.] 

Isaac  H.  Blanchard  Co.  v.  Hamblin  (Kansas  City  C.  A.) : 

144  Southweetem  Reporter  (AprU  10,  1912)   880. 

Action  on  Policy — Other  Insurance — Estoppel: 

The  policy  stipulated  a  forfeiture  if  the  insured  procured 
other  insurance  without  the  company's  consent  Defendant's 
a0ent»  at  the  time  the  policy  was  issued,  knew  that  assured 
was  going  to  procure  a  total  of  115,000  insurance,  and  solicited 
insured  to  allow  him  to  write  it  all  in  the  defendant  company. 
Without  knowledge  of  the  clause  insured  procured  other  insur- 
ance without  having  first  obtained  defendant's  consent  Held, 
That  having  knowledge,  through  its  agent,  at  the  time  of  the 
negotiations  which  led  to  the  issuance  of  the  policy  sued  on 
that  insured  intended  to  procure  other  insurance,  defendant  was 
estopped  to  set  up  the  other  insurance  clause  in  defense  of  its 
liability. 

Same — Same— Same: 

Knowledge  of  an  insurance  agent  at  the  time  he  delivers 
the  policy  to  the  insured  and  at  the  time  he  receives  the 
premium  for  same  that  insured  intends  to  procure  other  insur- 
ance, estops  the  company  to  set  up  a  forfeiture  for  procuring 
the  other  insurance. 

[Judgment    for   plaintiff    below.      Here    affirmed   against   com- 
pany.] 

Norfolk  Fire  Ins.  Corporation  v.  Wood  (Va.  S.  C.  A.): 

74  Southeastern  Reporter  (April  13,  1912)   186. 

Policy— Iron-Safe   Clause— Validity: 

The  iron-safe  clause  requiring  insured  to  take  an  itemized 
inventory  of  his  stock  and  to  keep  a  set  of  books  presenting  a 
complete  record  of  his  business  is  a  reasonable  stipulation, 
fair  alike  to  the  insured  as  well  as  to  the  insurer,  and,  if  a 
loss  by  fire  occurs  and  the  insured  is  unable  to  show,  at  least, 
a  substantial  compliance  with  the  requirements  of  his  con- 
tract, he  has  no  just  cause  to  complain  of  his  inability  to  reap 
its  intended  benefits. 

Same — Same — Construction : 

To  vitiate  the  policy  by  a  non-compliance  with  the  terms  of 
the  iron-safe  clause,  it  is  not  essential  that  the  non-compliance 
was  with  the  intent  to  perpetrate  a  fraud,  for  to  say  that  the 
iron-safe  clause  shall  operate  only  where  there  is  other  proof 
of  fraud  would  be  to  deny  the  force  of  the  clause,  as  the  fraud 
would  of  itself  vitiate  the  contract 

Same — Same — Sufflciency  of  Compliance: 

The  policy  required  the  insured  (1)  to  take  a  complete 
itemized  inventory  of  stock  on  hand  at  least  once  in  each  year; 
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(2)  to  keep  a  set  of  books  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  the  business  transacted,  including  all 
purchases,  sales,  and  shipments,  both  for  cash  and  credit,  from 
date  of  inventory;  (3)  to  keep  such  books  secure  from  fire 
which  would  destroy  the  insured  property;  and  (4)  to  produce 
them  in  case  of  a  loss  by  fire.  The  risk  insured  was  the  stock 
of  goods  contained  in  insured's  overall  factory.  The  inventory 
taken  by  insured  did  not  show  an  itemized  account  of  the 
goods  on  hand  according  to  the  quality  and  value  of  the  goods, 
but  grouped  them  generally  as  garments,  goods  and  supplies  of 
specified  values.  The  books  did  not  show  the  amount  and 
value  of  goods  on  hand  at  the  time  of  the  loss,  and  part  of  the 
books  were  not  kept  in  an  iron  safe  and  were  destroyed  by  the 
fire.  Held,  That  insured  had  not  substantially  complied  with 
the  clause  and  was  not  entitled  to  recover. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com-. 

pany.] 
Scottish  Union  &  Natl.  Ins.  Co.  v.  Virginia  Shirt  Co.  (Va. 
S.  C.  A.) : 

74  Southeastern  Reporter  (AprU  13,  1912)   228. 

Standard  Policy — Renewal — Authority  of  Agent: 

Under  the  stipulations  of  the  New  York  Standard  policy 
that:  "This  policy  may  by  a  renewal  be  continued  under  the 
original  stipulations,  in  consideration  of  premium  for  the  re- 
newed term,  provided  that  any  increase  of  hazard  must  be  made 
known  to  this  company  at  the  time  of  renewal  or  this  policy 
shall  be  void.  ♦  ♦  ♦"  and  under  the  further  stipulation  that 
no  agent  shall  have  power  to  waive  any  of  the  conditions  of  the 
contract,  the  promise  of  a  local  agent  to  continue  the  insurance, 
made  eight  months  before  the  expiration  of  the  original  policy, 
with  no  payment  of  renewal  premium,  and  regardless  of  any 
change  of  hazard,  does  not  bind  the  company. 
Same — Intention  to  Renew — Conduct  of  Assured: 

Indifference  of  the  plaintiff  at  the  date  of  expiration  of  his 
insurance,  does  not  show  an  intent  to  renew. 
Same — Renewal — ^Authority  of  Agent: 

While  an  oral  agreement  to  renew  made  by  an  agent  may 
be  valid,  the  circumstances  must  be  such  as  to  indicate  appar- 
ent authority.  Thus  a  verbal  agreement  to  renew  made  on  the 
eve  of  the  expiring  policy  is  binding,  but  such  an  agreement 
made  ten  months  before  could  not  be  presumed  to  bind  the 
company. 

[Judgment  for  company.] 

Underwood  v.  Pennsylvania  Fire  Ins.  Co.   (N.  Y.,  Trial 
Term,  Suffolk  Co.): 

184  New  York  Supplement  (Aprtl  16,  1912)   106. 

Policy — Notice — Condition  Precedent: 

The  policy  stipulated:  "If  fire  occurs  the  insured  shall  give 
immediate  notice  of  any  loss  therein  in  writing  to  this  company, 
and,  within  sixty  days  after  the  fire."    Held,  That  compliance 
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with  the  stipulation  was  a  condition  precedent  to  the  right  to 
recover  on  the  policy. 

Same — Same— Computation  of  Time: 

The  requirement  of  notice  "within  60  days  after  the  Are'* 
means  within  60  days  after  the  fire  has  terminated  or  abated  to 
such  an  extent  that  an  inspection  of  the  damaged  property  may 
be  had.  Where,  on  the  day  following  the  fire,  the  assured  knew 
that  there  was  a  total  loss,  the  60  days  within  which  to  give 
notice  counted  from  that  time. 

Same — Proofs  of  Loss — ^Amendment: 

Sworn  proofs  of  loss  which  failed  to  show  the  venue  of  the 
officer  before  whom  the  acknowledgement  was  taken  are  amend- 
able in  furtherance  of  justice. 

[Judgrment  for  plaintiff  below.     Here  reversed   in   favor  of 
company.] 

Slocum  V.  Saratoga  &  Washington  Fire  Ins.  Co.  (N.  T.» 
App.  Div.) : 

134  New  York  Supplement   (April   15,  1912)   78. 

Policy — Lots  Payable  to  Mortgagee— -Right  to  Proceeds: 

Where,  by  the  terms  of  a  fire  insurance  policy,  it  is  stipu- 
lated that  the  loss,  if  any,  shall  be  payable  to  the  mortgagee, 
he  becbmes  the  beneficiary  of  the  policy,  and  if  a  loss  occurs 
while  the  debt  is  unpaid,  he  alone  is  entitled  to  recover  the  in- 
surance to  the  extent  of  his  debt,  and  where  the  indemnity  is 
paid  by  the  insurance  company  in  a  draft  made  payable  to  the 
mortgagor  and  mortgagee  Jointly,  and  the  mortgagor  offered  to 
indorse  the  draft  and  have  the  mortgagee  take  from  the  pro- 
ceeds the  amount  of  the  mortgage  debt,  and  where  the  mort- 
gagee refused  to  accept  the  amount  of  his  indebtedness,  but 
claimed  that  he  was  the  owner  of  the  insured  property  and  was 
entitled  to  all  the  insurance  money,  which  greatly  exceeded  the 
amount  of  the  mortgage  debt,  he  is  not  entitled  to  interest  on 
the  mortgage  debt  after  the  time  he  refused  to  accept  the  pay- 
ment to  which  he  was  entitled. 

[Judfirment  for  mort^a^ee  below.    Here  modified  and  affirmed.] 
Bremyer  v.  School  Assn.  of  Swedish  Evangelical  Mission 
Conference  of  Kansas  (Kan.  S.  C.) : 

122  Pacific  Reporter   (April  15,  1912)   104. 

Policy— Total  Lota — Measure  of  Recovery — Statute: 

Where  a  fire  insurance  policy  was  written  and  the  loss  oc- 
cured  while  Section  3199  of  Wilson's  Rev.  &  Ann.  St  Okla.  1908 
(which  provided  that  "all  insurance  companies  issuing  policies 
in  this  territory  shall  be  required  to  pay  in  case  of  total  loss 
the  full  amount,  and  in  case  of  partial  loss  shall  be  required 
to  pay  the  amount  of  the  loss  so  sustained  for  which  the  prop- 
erty is  insured ;  provided,  however,  that  no  policy  shall  be  issued 
which  shall  contain  a  sum  greater  than  75  per  cent,  of  the  value 
of  the  property  so  insured"),  and  Section  3204  of  Wilson's  Rev. 
&  Ann.  St  Okla.  1903  (which  provided  that,  "if  there  is  no  val- 
uation in  the  policy  the  measure  of  indemnity  In  an  insurance 
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against  fire  is  the  full  amount  stated  in  the  policy;  but  the  ef- 
fect of  a  valuation  in  a  policy  of  fire  insurance  is  the  same  as  in 
a  policy  of  marine  insurance"),  were  in  force,  the  company  was 
liable,  in  case  of  total  loss,  for  the  full  amount  of  the  policy. 

Same — Same — Railroad  Cars: 

When  all  combustible  material  In  a  railroad  car  is  destroyed 
by  fire,  leaving  only  the  trucks  and  steel  used  in  its  construc- 
tion, and  that  is  so  injured  by  the  fire  as  not  to  be  of  use  in 
rebuilding  the  car,  there  is  a  total  loss,  within  the  meaning  of 
the  fire  Insurance  policy,  although  the  trucks  and  steel  may  be 
worth  a  small  per  cent  of  the  original  value  of  the  car  as  old 
irons  or  scraps. 

Same — Same — Necessity  of  Appraisement: 

Where  there  was  a  total  loss  of  property  covered  by  a  fire 
insurance  policy,  governed  by  the  provisions  of  Sections  3199 
and  3204  of  Wilson's  Rev.  &  Ann.  St.  Okla.  1903,  no  appraise- 
ment was  necessary,  though  the  policy  provided  for  appraise- 
ment as  a  condition  precedent  to  bringing  suit  thereon. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Springfield  F.  &  M.  Ins.  Co.  v.  Homewood  (Okla.,  S.  C): 

122  Pacific  Reporter   (April  16,  1912)   196. 


Policy — Default  In  Premium  Note — Forfeiture: 

A  provision  in  a  contract  of  insurance  that  provides  that 
where  a  note  given  for  a  premium  is  not  paid  when  due  that  the 
failure  to  pay  shall  work  a  forfeiture  of  the  contract  is  a  valid 
one,  and  will  be  enforced. 

^ame — Same — Same — Notice: 

An  application  for  insurance  contains  a  clause  providing 
that,  in  case  a  note  is  given  for  premium  and  is  not  paid  when 
due,  it  shall  work  a  forfeiture  of  the  policy,  but  the  policy  of 
insurance  later  issued  contains  a  provision,  in  effect,  that,  when 
any  premium  has  not  been  paid  in  cash,  the  contract  of  insur- 
ance may  be  terminated  on  notice  to  the  insured.  Held,  That 
provision  in  the  policy  modifies  the  forfeiture  clause  in  the  ap- 
plication, to  the  extent  that  notice  to  the  insured  is  necessary 
before  a  forfeiture  can  be  declared. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Travelers  Fire  Ins.  Co.,  of  Pine  Bluff,  Ark.,  et  aL  v.  Mer- 
cer (Okla.  S.  C.) : 

122  Pacific  Reporter  (April  16,  1912)  184. 


Policy — Completion  of  Contract — ^Acceptance  of  Application: 

A  policy  of  insurance  is  a  contract  between  the  parties,  and, 
like  all  other  contracts  founded  upon  a  proposal  on  one  side 
and  acceptance  on  the  other,  it  does  not  become  operative  as  a 
complete  and  valid  contract  until  the  application  for  it  is  ac- 
cepted. 
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Action  on  Policy — ^Tlieory  of  Compiaint— >Reoovery: 

To  plaintiff's  application  for  Insurance  the  secretary  of  the 
company  wrote  to  the  agent  submitting  the  application:  ''We 
will  protect  until  they  (the  directors)  decide  and  I  notify  him." 
Loss  being  sustained  after  the  issuance  of  the  policy,  plaintiff 
filed  suit  against  defendant  predicating  his  suit  on  the  policy. 
Held,  That,  having  declared  on  the  policy,  plaintiff  must  recover, 
if  at  all,  upon  that  theory,  and  not  upon  the  theory  of  the  personal 
assurances  of  the  secretary  prior  to  the  issuance  of  the  policy, 
with  reference  to  the  possible  contingency  of  a  loss  occurring 
between  the  submission  of  the  application  and  the  issuance  of 
the  policy. 

Application — Representations — Continuous  Conditions: 

A  representation  in  an  application  for  insurance  as  to  other 
insurance  must  be  true  with  reference  to  the  time  of  the  ac- 
ceptance of  the  application.  Where  insured,  at  the  time  the 
application  was  made,  represented  that  certain  insurance  on  his 
property  would  expire  on  a  certain  day,  and  then  before  the  ap- 
plication was  accepted  procured  other  insurance  without  the 
knowledge  of  defendants,  defendants'  policy  became  void  be- 
cause of  such  other  insurance  so  procured. 

Policy — Other  insurance — Forfeiture — ^Waiver: 

The  fact  that  the  feasibility  of  procuring  further  Insurance 
was  mentioned  between  the  plaintiff  and  the  agent,  and  that  the 
plaintiff  expressed  an  intention  to  obtain  other  insurance,  will 
not  constitute  a  waiver  or  estoppel  on  the  defendant  of  the  con- 
dition of  its  policy  that  the  procurance  of  other  insurance  with- 
out its  consent  would  effect  a  forfeiture. 

Same — Same — Same — Same : 

The  policy  having  been  rendered  void  because  of  misrepre- 
sentations as  to  other  insurance  of  which  the  company  did  not 
learn  until  after  the  loss,  such  forfeiture  was  not  waived  by  the 
company  inadvertently  levying  an  assessment  on  insured's  pre- 
mium note. 

Pol  Icy — Contract — Enti  rety : 

A  policy  insuring  a  building  and  furniture  therein  con- 
tained is  an  entire  contract,  and  if  void  on  account  of  other  in- 
surance on  the  building,  there  can  be  no  recovery  on  the  furni- 
ture. 

[Judgment  for  company.] 

Carleton  v.  Patrons'  Androscoggin  Mut.  F.  Ins.  Co.  (Me. 
S.J.  C): 

82  AUantic  Reporter  (April  18,  1912)   649. 

Policy — Payment  to  "Estate" — Open  Policy: 

A  policy  payable  to  "the  estate  of  M"  is,  in  effect,  an  opon 
policy,  protecting  the  interests  of  any  living  parties  having  a  pe- 
cuniary interest  therein. 

Same— Change  of  Interest — Executory  Contract  of  Sale: 

An  executory  contract  of  sale  of  insured  property,  providing 
for  a  deed  to  the  property,  assignment  of  the  insurance  and  de« 
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livery  of  possesBion  at  a  future  time,  in  case  ttie  vendee  per- 
formed his  part  and  paid  ttie  purchase  price,  is  not  such  a 
change  of  interest  as  will  avoid  a  policy. 

Same — Rule  of  Construction: 

The  policy  of  insurance  should  be  construed  with  reference 
to  the  relations  of  the  parties  and  the  character  and  situation 
of  the  property  insured.  The  court  should  interpret  forfeiture 
clauses  in  the  light  of  the  facts  and  circumstances  proven, 
within  proper  limits,  having  in  mind  the  ordinary  meaning  of 
the  language  found  in  them  as  applied  to  the  purpose  for  which 
the  contract  was  made. 

Same — Same — Forfeitures: 

It  is  a  general  rule  of  construction  that  the  courts  do  not 
favor  forfeitures,  and  will  so  construe  contracts  as  to  prevent 
them  whenever  it  can  be  done  without  doing  violence  to  plain 
contract  stipulations. 

Same — Payment  to  Estate— Construction : 

A  fire  policy  made  payable  to  an  estate  will  be  construed 
as  having  been  made  to  protect  the  property  from  fire  while  in 
the  administrator's  hands. 

[Juderment  for  plain tift  below.     Here  affirmed  agtilnst  com- 
pany.] 

Zeitler  v.  Concordia  Fire  Ins.  Co.  (Mich.  S.  C.) : 

135  Northwestern  Reporter  (April  19,  1912)   332. 

Policy — Other  Insurance — Forfeiture: 

The  policy  contained  the  following  clause:  "Notice  of  all 
other  insurance  upon  the  property  herein  described,  whether 
made  prior  or  subsequent  to  the  date  hereof,  must  be  endorsed 
on  this  policy,  otherwise  this  insurance  shall  be  void."  Held, 
That  where  assured  procured  other  insurance  without  giving 
notice  of  same  until  after  the  loss  there  could  be  no  recovery. 

Same — Same — ^Waiver — Consent  to  Assignment: 

An  approval  by  the  company  of  an  assignment  of  the  policy 
as  collateral  for  a  loan  is  not  a  waiver  of  a  previous  violation 
of  the  policy  by  failure  to  endorse  thereon  additional  insurance, 
of  which  the  company  is  not  shown  to  have  had  notice,  and  the 
assignee  cannot  recover  if  his  assignor  could  not 
[Judgment  for  company.] 

Heine,  to  use  v.  Lancaster  County  Mut  Ins.  Co.  (Lancas- 
ter Ck).,  Pa.,  C.  P.) 

69  The  Legal  Intelligencer  (April  19,  1912)   239. 

Action  on  Policy — Prima  Facie  Case — Burden  of  Proof: 

In  an  action  on  a  policy  where  the  assured  had  proven  the 
issuance  and  delivery  of  the  policy  to  him  for  a  valuable  con- 
sideration paid  by  him,  the  destruction  by  fire  of  the  property, 
his  ownership  thereof  at  the  time  of  the  issuance  of  the  policy 
and  at  the  time  of  the  fire  and  its  value  at  the  time  of  its  de- 
struction, that  he  had  made  the  proofs  of  loss  and  demanded  pay- 
ment, and  the  refusal  to  pay,  made  a  case  entitling  him  to  re- 
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cover;  and,  if  any  of  the  terms  of  the  policy  had  been  breached, 
which  would  deprive  him  of  his  right  to  recover,  the  burden  of 
80  alleging  and  proving  same  was  on  the  company. 

[Judgment  for  plaintiff  below.     Here  affirmed  aerainst  com- 
pany.] 

Northern    Assur.    Co.    of    London    v.    Applegate    (Texas 
C.  C.  A.): 

145  Southwestern  Reporter   (April  24,   1912)    295. 

Policy — Iron-Safe  Clause — Forfeiture: 

The  policy  required  the  assured  to  make,  prepare  and  keep 
from  and  after  the  date  of  the  policy  a  set  of  books  showing  a 
complete  record  of  business  transacted.  The  policy  defines  "com- 
plete record  of  business  transacted"  as  follows:  "The  term, 
'complete  record  of  business  transacted,'  as  used  above,  is  meant 
to  include  in  said  set  of  books  a  complete  record  of  all  the  prop- 
erty which  shall  go  into  the  premises  and  be  added  to  the  stock, 
and  of  all  property  taken  from  the  stock,  whether  by  the  assured 
or  by  others,  even  though  not  technically  purchases  or  techni- 
cally sales."  Held,  That  the  purpose  of  this  clause  in  the  pol- 
icy was  to  enable  the  assured  and  the  company  to  ascertain 
from  appellee's  books  at  all  times  the  amount  of  stock  in  his 
store,  so  that  where  the  assured,  who  was  in  the  commission 
business,  failed  to  keep  such  a  record  of  his  business  as  to 
show  what  produce  was  kept  in  his  store  and  what  was  placed 
in  cold  storage,  there  could  be  no  recovery. 

[Judgment   for   plaintiff   below.     Here   reversed   in   favor   of 
comi>any.] 

Teutonia  Ins.  Co.  v.  Tobias  (Texas  C.  C.  A.) : 

145   Southwestern  Reporter   (April  24,   1912)   251. 

Action  on  Policy — Description  of  Risk — l^ittake — Reformation: 
The  property  was  described  as  being  located  in  Section  28. 
As  a  matter  of  fact,  it  was  in  an  adjoining  section.  The  evi- 
dence shows  that  the  property  destroyed  was  the  property  which 
both  the  agent  and  the  plaintiff  intended  to  insure.  Held,  That 
the  error  in  the  description  did  not  render  the  policy  a  nullity, 
it  appearing  that  the  policy  destroyed  was  the  property  m- 
tended  by  the  parties  to  be  insured.  Such  being  the  case,  the 
policy  could  be  reformed  so  as  to  express  the  intention  of  the 
parties  without  resorting  to  an  independent  action  in  equity. 

Same — Sole  Ownership— Estoppel: 

The  policy  provides,  in  cases  of  insurance  on  buildings,  that 
the  policy  shall  be  void  unless  the  fee  title  to  the  premises  de- 
scribed in  the  policy  is  in  the  plaintiff  and  unless  her  interest 
be  a  sole  and  unconditional  ownership.  The  application  stated 
that  the  plaintiff  had  an  interest  in  the  lands  under  a  contract 
for  a  deed.  Held,  That  having  been  thus  brought  to  the  knowl- 
edge of  the  company,  the  company  was  estopped  to  claim  a 
forfeiture  of  the  policy  on  the  ground  that  the  insured  was  not 
the  owner  of  the  fee. 

Policy — Application — incontittency — Estoppel: 

The  application  being  the  basis  of  the  contract,  the  com- 
pany is  estopped  to  set  up  in  defense  of  its  liability  conditions 
of  its  policy  inconsistent  with  the  application. 
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Same— Wai  vei^-Conduct : 

Conditions  in  a  policy  may  be  waived  by  the  conduct  of  the 
company  through  its  agents  and  officers,  and  that  it^may  by 
such  conduct  estop  itself  from  asserting  a  violation  'of  such 
conditions  in  the  policy. 

Policy — ^Application — Exhibit — Estoppel: 

Sec.  1945a,  Iowa  St,  requires  the  application  to  be  attached 
to  the  policy  and  provides  that  "the  omission  to  so  do  shall  not 
render  the  policy  invalid,  but  if  any  corporation  neglect  to  com- 
ply with  the  requirements  of  this  section  it  shall  forever  be  pre- 
cluded from  pleading,  alleging,  or  proving  such  application  or 
representations  or  any  part  thereof,  or  the  falsity  thereof  or  any 
part  thereof  in  any  action  upon  such  policy.  ♦  ♦  ♦"  No  copy 
of  the  application  was  attached  to  the  policy.  The  policy  in- 
sured plaintiff  as  sole  owner,  whereas  in  the  application  plain- 
tiff stated  that  she  held  the  property  under  a  contract  for  a 
deed.  Held,  That  by  defendant's  failure  to  comply  with  this 
statute  the  rights  of  the  parties  became  fixed  as  to  this  condi- 
tion in  the  policy  by  the  representation  of  title  in  the  written 
application.  It  therefore  follows  that,  when  the  plaintiff  pro- 
duced the  policy  and  the  separate  application  and  showed  that 
the  property  destroyed  was  actually  covered  by  Uie  policy,  she 
established  a  prima  facie  claim  against  the  company  under  the 
contract,  which  the  company  is  estopped  from  defeating  by 
proof  that  the  representation  in  the  policy  as  to  her  title  was 
untrue.  The  effect  of  the  statutory  provision  is  that  when  the 
insurance  company  failed  to  comply  with  the  statute,  this  fail- 
ure operated  to  estop  it  from  defeating  plaintiff's  right  to  in- 
demnity under  the  policy  for  the  loss  she  sustained  to  her  in- 
surable interest  in  the  property  upon  the  ground  of  the  breach 
of  condition  respecting  title. 

[Judgment  for  plain tlft  below.     Here  affirmed  against  com- 
pany.] 

Coats  V.  Camden  Fire  Ins.  Assn.  (Wis.  S.  C.) : 

135  Northwestern  Reporter  (April  26,  1912)  524. 

Action  on  Policy — Statutory  Penalty — Excessive  Claim: 

Under  Acts  Ark.  1905,  p.  308,  providing  for  a  penalty  and 
attorney's  fees  for  the  failure  of  an  insurance  company  to  pay 
claim  against  it  within  a  certain  time  after  demand  has  been 
made,  a  penalty  may  not  be  recovered  for  a  refusal  to  pay  where 
the  demand  was  excessive.  However,  the  fact  that  the  In- 
sured was  indebted  to  the  company  under  an  independent  con- 
tract would  not  minimize  the  amount  to  which  insured  would 
be  entitled  under  the  contract  of  insurance,  and  would  not 
justify  the  company  resisting  payment  of  the  policy  on  the  plea 
of  a  total  non-liability,  so  as  to  relieve  It  of  the  statutory 
penalty. 
Same — Same — Same : 

In  answer  to  an  action  on  its  policy,  the  company  pleaded 
a  complete  bar  to  recovery,  setting  up  certain  breaches  of  the 
contract.  Subsequently,  It  filed  an  amended  answer  claiming  a 
set-off  for  the  amount  of  a  note  due  It  by  insured.     Insured, 
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thereupon,  in  his  reply  agreed  that  a  credit  should  be  allowed 
for  the  amount  of  the  counter-claim.  The  case  proceeded  to 
trial  on  the  issues  thus  raised.  Held,  That  insured  did  not  in 
his  pleadings  demand  more  than  he  was  entitled  to  receive*  so 
as  to  relieve  the  company  from  the  payment  of  the  statutory 
penalty. 

[Judgment  for  plaintiff  below.     Here  afDrmed  against  com- 
pany.] 

Queen  of  Arkansas  Ins.  Co.  v.  Bramlett  (Ark.  S.  C): 

145  Southwestern  Rei>orter  (May  1,  1912)   541. 

Action  on  Policy — Statutory  Penalty — Excessive  Claim: 

The  amount  of  insured's  loss  was  found  to  have  been  |423. 
In  an  action  on  the  policy  for  the  amount  of  the  loss,  the  com- 
pany answered  denying  that  it  owed  the  amount  claimed  and 
setting  up  its  non-liability  because  of  breaches  of  the  contract. 
In  an  amended  answer  it  set  up  a  counter-claim  for  the  amount 
of  the  premium  on  the  policy.  This  was  admitted  by  insured 
in  his  pleadings.  Held,  That  the  assessment  of  the  statutory 
penalty  for  failure  to  pay  within  the  time  specified  in  the  pol- 
icy, as  provided  in  Acts  Ark.  1905,  p.  308,  under  these  circum- 
stances was  proper. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Queen  of  Arkansas  Ins.  Co.  v.  Millham  (Ark.  S.  C.) : 

145  Southwestern  Reporter  (May  1,  1912)   540. 

Action  on  Policy — Name  of  Company — Default: 

A  judgment  by  default  against  the  "Mecca  IQre  Insurance 
Company  (mutual),  of  Waco,  Tex./'  cannot  be  upheld  on  cita- 
tion to  service  of  process  on  "Mecca  Fire  Insurance  Company, 
of  Waco,  Tex.,"  in  the  absence  of  allegations  in  the  complaint 
that  both  names  are  used  indifferently. 

Same— Pleadings^Exhibits : 

In  an  action  on  a  policy,  reference  may  not  be  made  to 
the  policy  attached  to  the  complaint  as  an  exhibit  to  supply  by 
inference  matters  that  should  have  been  alleged  in  the  com- 
plaint 

[Judgment   for  plaintiff   below.     Here   reversed   in   favor   of 
company.] 

Mecca  Fire  Ins.  Co.  v.  Campbell  (Texas  C.  C.  A.) : 

145  Southwestern  Reporter   (May  1,  1912)   630. 

Parol  Contract  of  Insurance — Validity: 

Although  an  insurance  contract  may  rest  in  parol,  such  a 
contract  is  not  enforceable,  unless  all  the  elements  essential  to 
a  contract  have  been  agreed  upon.  In  other  words,  nothing  can 
be  left  open  for  future  negotiations  with  reference  to  the  sub- 
ject-matter, parties,  rate  of  premium,  amount,  or  duration  of 
risk. 

Same— Certainty — Parties: 

Where  an  insurance  agent  representing  several  companies 
orally  agrees  with  a  property  holder  to  insure  his  property,  but 
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there  is  no  designatioii  of  the  company  to  take  the  risk,  there 
is  no  contract,  there  having  been  no  meeting  of  minds  as  to 
parties  to  the  contract 

Same — Same — Risk: 

Where  an  insurance  agent  agrees  with  a  property  holder  to 
insure  the  latter's  property,  but  there  was  no  meeting  of  the 
minds  as  to  how  the  insurance  should  be  apportioned  as  between 
the  mill  and  machinery  intended  to  be  insured,  there  was  no 
complete  contract 

Same — Same— Commencement  of  Risk: 

Where  an  insurance  agent  agrees  with  a  propertyholder  to 
insure  the  latter's  property,  but  there  was  no  meeting  of  the 
minds  as  to  the  time  of  the  commencement  of  the  risk,  there 
was  no  complete  contract 

[Judirment  for  plalntlft  below.     Here  reversed  in  favor  of  com- 
pany.] 

Ogle  Lake  Shingle  Co.  v.  National  Lumber  Ins.  Co.  (Wash. 
S.  C.) : 

122  Pacific  Reporter  (May  6,  1912)   990. 

Policy — Foreclosure — Forfeiture: 

A  policy  stipulated  that  it  shall  be  void  if,  with  knowledge 
of  the  assured,  foreclosure  proceedings  be  commenced.  It  furth- 
er stipulated  that  the  conditions  would  apply  as  well  to  a  mort- 
gagee, if  the  policy  were  made  payable  to  a  mortgagee.  An  en- 
dorsement was  later  made  on  the  policy  making  it  payable  to  a 
mortgagee  as  his  interest  might  appear.  Heldy  That  upon  the 
institution  of  foreclosure  proceedings  by  the  mortgagee,  with 
knowledge  of  the  assured,  the  policy  became  forfeited. 

[Judgment  for  company  below.     Here  afllrmed  in  favor  of  com- 
pany.] 
Algase  Co.  et  al.  v.  Corporation  of  Royal  Exchange  Assur. 
of  London,  Eng.  (Wash.  S.  C.) : 

122  Pacific  Reporter  (May  6,  1912)  986. 

Action  on  Policy — Notice — Evidence: 

Where  an  insurance  company  has  been  notified  in  writing 
of  a  loss,  the  fact  of  such  notification  should  be  proven  by  the 
writing  itself,  and  not  by  oral  testimony. 

Same — Instructions — Error: 

After  charging  the  Jury  that  it  was  for  them  to  determine 
whether  the  knowledge  of  the  agent  of  certain  facts  constituted 
a  waiver,  a  further  charge  was  made  that  no  waiver  of  the  terms 
of  the  policy  could  be  made  except  in  writing.  Held,  That  the 
instructions  were  inconsistent  and  calculated  to  confuse  the 
minds  of  the  Jury. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Aetna  Ins.  Co.  of  Hartford,  Conn.  v.  Bank  of  Brunson  (U. 
S.  C.  C.  A.,  4th  Cir.) : 

194  Federal  Reporter  (May  9,  1912)  885. 
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Policy — Cancel  lation— Notice : 

The  policy  stipulated  that  it  might  be  canceled  on  five  days' 
notice.  On  July  15th  the  company  mailed  a  notice  that  the 
policy  would  be  canceled  on  July  20th.  This  notice  was  not  re- 
ceived by  insured  until  July  17th.  Held,  That  the  giving  of  five 
days'  notice  was  a  condition  precedent  to  the  cancellation  of  the 
policy,  and  that  notice  of  but  three  days  was  wholly  void. 

Same — Same^Return  of  Unearned  Premium: 

The  policy  stipulated  that  it  might  be  canceled  on  five  days' 
notice,  and  the  return  of  the  unearned  premium  on  the  surrender 
of  the  policy.  Held,  That  a  return  of  the  unearned  premium 
was  a  condiUon  precedent  to  the  right  of  the  company  to  cancel 
the  policy. 

[Judgment  for  plaintUf  below.    Here  affinned  against  company.] 
German  Union  Fire  Ins.  Co.  v.  Fred  O.  Clarke  Co.  (Md. 
C.  A.) : 

82  Atlantic  Reporter  (May  9,  1912)  974. 

Action  on  Policy — Pa rtleo— Partnership: 

A  partnership  is  composed  of  several  members.  One  dies, 
but  the  partnership  is  not  closed,  and  the  share  or  assets  of  the 
decedent  is  not  withdrawn,  but  the  firm  business  goes  on  in  the 
firm  name  as  before;  his  administrator  acting  as  a  copartner. 
In  this  state  of  things,  a  fire  insurance  policy,  after  such  death 
of  a  member,  is  issued  in  the  name  of  the  firm,  insuring  a  house 
belonging  to  it,  though  the  legal  title  is  in  the  members  as  indi- 
viduals. Held,  That  the  administrator  could  join  the  other  mem- 
bers, in  a  suit  in  the  names  of  all,  as  partners  on  the  ];K>licy  to 
recover  the  loss  from  destruction  of  the  house  by  fire. 

Policy — Partnership— Estoppel : 

A  lot  of  land  was  conveyed  to  a  number  of  persons  in  their 
individual  names,  but  with  the  intention  that  such  land  should 
be  used  by  a  partnership  to  be  formed  by  such  individuals.  A 
policy  was  issued  insuring  the  partnership  against  loss  by  fire 
of  a  building  on  the  land.  Held,  That  the  company,  having 
chosen  to  issue  its  policy  in  the  name  of  the  partnership,  could 
not  question  the  right  of  the  partners  to  recover  for  the  loss. 

Same— Same^lnturable  Interest: 

Real  estate  acquired  for  partnership  with  partnership 
means,  and  used  in  its  business,  gives  the  partnership  an  "in- 
surable interest"  to  warrant  a  policy  insuring  it  against  loss  by 
fire. 

Same — Equitable  Title — Insurable  interest: 

An  equitable  title  to  real  estate  gives  an  insurable  interest 
to  warrant  a  policy  in  the  name  of  its  owner,  insuring  it  against 
loss  by  fire. 

Same — Proofs  of  Loss — ^Waiver: 

Denial  by  an  insurance  company  of  liability  on  other  grounds, 
within  the  time  allowed  for  furnishing  preliminary  proofs  of 
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loss,  is,  in  law,  a  waiver  of  the  conditions  of  the  policy  requiring 

such  proof. 

[Judgment  for  plaintifto  below.    Here  afDrmed  against  company.] 
Scott  et  al.  V.  Dixie  Fire  Ins.  Co.  (W.  Va.  S.  C.  A.) : 
74  Southwestern  Reporter  (May  11,  1912)  669. 


Policy—Issuance  by  Agent  on  His  Own  Property— Validity: 

The  position  of  an  agent  of  an  insurance  company  who  is- 
sues a  policy  to  himself  is  one  that  calls  for  the  utmost  frank- 
ness of  dealing  between  himself  and  his  company.  He  has  a 
right  to  apply  to  his  company  to  insure  his  property;  but,  when 
he  is  dealing  with  himself,  he  should  be  careful  to  see  that  there 
can  be  no  question  as  to  the  f^ct  that  his  principal  is  fully  in* 
formed  of  the  risk,  and  especially  of  that  material  element  in 
the  risk  involved  in  the  ownership  of  the  property.  Failure  to 
inform  the  company  that  the  property,  insured  under  the  style 
of  Haytokah  Inn,  was  the  agent's  property  renders  the  policy 
unenforceable. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Spring  Garden  Ins.  Co.  v.  Wood  et  al.  (U.  S.  C.  C.  A.,  4th 
Cir.): 

194  Federal  Reporter  (May  16.  1912)  669. 


Action  on  Policy — ^Waiver — Question  for  Jury: 

Whether  the  company  through  its  agent  denied  its  liability 
under  the  policy  and  thereby  waived  the  requirement  in  the 
policy  for  the  appointment  of  appraisers  to  ascertain  the  amount 
of  loss,  the  evidence  conflicting,  was  for  the  jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Rimmer  v.  Aachen  &  Munich  Fire  Ins.  Co.  (R.  I.  S.  C.) : 
82  Atlantic  Reporter  (May  16,  1912)  1060. 

Policy — Change  of  Interest—Appointment  of  Receiver  in  Bank- 
ruptcy: 

The  policy  provided  that  it  would  be  null  and  void  if  any 
change,  other  than  by  the  death  of  an  insured,  take  place  in  the 
interest,  title  or  possession  of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of  hazard)  whether  by 
legal  process,  or  Judgment,  or  by  voluntary  act  of  the  insured, 
or  otherwise.  Held,  That  the  appointment  of  a  receiver  in  invol- 
untary bankruptcy,  who  took  possession  of  the  property,  placed 
a  watchman  in  charge,  and  procured  insurance  on  the  property 
in  his  own  name  as  receiver,  was  not  a  change  of  interest,  title, 
or  possession  within  the  meaning  of  the  policy,  since  a  receiver 
in  bankruptcy  is  a  mere  custodian,  and  no  change  of  interest  is 
effected  in  bankruptcy  until  a  trustee  is  named,  under  the  Bank- 
ruptcy Act  of  1898. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Marcello  v.  Concordia  Fire  Ins.  Co.  (Pa.  S.  C.) : 
82  AUanUc  Reporter  (May  16,  1912)  1090. 
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Policy — Contract — Statutes : 

Statutes  In  force  at  the  date  of  issuance  of  a  policy  become 
a  part  of  the  contract  of  insurance  regardless  of  the  conditions 
when  the  company  was  organized,  and  Uiat  the  then  existing 
statute  was  embodied  in  Its  articles  of  incorporation  and  en- 
dorsed upon  its  policy. 

Mutual  Company — Attessment— Notice: 

Although  insured  is  not  prejudiced  by  the  failure  of  a  mu- 
tual company  to  give  notice  of  an  assessment  in  the  particular 
form  required  by  Sees.  1941-9,  Wis.  St.  1898,  as  amended  by 
Laws  1909,  c.  469,  the  failure  to  state  the  facts  required  to  be 
stated  in  the  notice  renders  the  failure  to  pay  such  assessment 
Ineffective. 

Same — Same — Same : 

A  notice  of  assessment  given  by  a  mutual  fire  Insurance 
company  under  Sees.  1941-9,  Wis.  St.  1898,  as  amended  by  Laws 
1909,  c.  459,  which  fails  to  state  the  gross  amount  levied  upon 
the  particular  class  of  policies  subject  to  assessment  is  insuffi- 
cient as  a  basis  for  forfeiture  of  the  policy  for  non-payment  of 
assessments. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Breakstone  v.  Appleton  Mut  Fire  Ins.  Co.  (Wis.  S.  C): 
186  Northwestern  Reporter  (May  17.  1912)  868. 

Action  on  Policy — ^Appraisement — Pleading: 

In  an  action  on  a  fire  insurance  policy  to  recover  the 
amount  of  an  appraisement  made  by  appraisers  appointed  by 
the  insured  and  the  company,  the  company  filed  a  cross-bill, 
setting  up  misconduct  on  the  part  of  the  appraisers.  Held,  That 
a  demurrer  to  the  cross-bill  was  properly  sustained,  since  the 
question  of  whether  or  not  there  had  been  misconduct  on  the 
part  of  the  jsppraisers  was  a  matter  of  defense  at  law. 

Policy — Sale  of  Uninjured  Property — Forfeiture — Estoppel: 

That  insured  sold  the  remaining  property  after  its  appraisal 
would  not  prevent  recovery,  even  though  the  policy  gave  the 
company  the  right  to  take  such  property  at  its  appraised  value, 
where  the  company  repudiated  the  appraisal,  since  by  so  doing 
it  lost  its  option  to  purchase. 

Action  on  Policy — ^Appraisement — Regularity — Burden  of  Proof: 
In  an  action  to  recover  the  amount  of  loss,  as  found  by  the 
appraisers,  the  burden  of  proof  was  on  the    company    to  show 
that  the  appraisers  proceeded  improperly. 

Policy — Appraisement — Procedure: 

The  policy  provided  that  "the  appraisers  together  shall  then 
(after  choosing  an  umpire)  estimate  and  appraise  the  loss." 
Held,  That  this  did  not  require  them  to  view  the  damaged  prop- 
erty together,  nor  forbid  them  viewing  it  separately. 

Same — Same — Same: 

Under  a  policy  providing  that  the  appraisers  together,  after 
choosing  an  umpire,  shall  estimate  and  appraise  the  loss,  the 
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umpire  is  not  required  or  expected  to  hear  testimony.  He  was 
merely  one  of  three  experts  chosen  to  view  and  value  the  prop- 
erty and  estimate  the  damage,  conducting  their  proceedings  in 
a  fair  and  businesslike*  but  informal,  manner.  Nor  was  it 
necessary  to  give  notice  to  the  parties  themselves  or  give  them 
opportunity  to  be  heard.  It  was  sufficient  that  the  appraisers 
had  notice  of  the  meeting  in  the  umpire's  office,  and  were  ad* 
vised  of  and  acquiesced  in  the  prior  proceedings. 

8ame — 8ame — Validity  of  Award: 

That  the  appraiser  appointed  by  the  company  failed  to  at- 
tend at  the  umpire's  office  when  notified  to  do  so  would  not 
violate  an  award  signed  by  the  umpire  and  the  other  appraiser. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Kent  &  Purdy  Paint  Co.  v.  Aetna  Ins.  Co.  (St.  Louis  C.  A.): 
146  Southwestern  Reporter  (May  22,  1912)  78. 

Action  on  Policy — Penalty — Statute: 

Act  La.  No.  168  of  1908,  providing  for  12  per  cent  damages 
and  attorney's  fees  against  insurance  companies  on  recovery 
against  them,  where  they  failed  to  pay  a  policy  within  a  stated 
time  has  no  retroactive  effect  and  cannot  apply  to  actions  on 
policies  issued  prior  to  its  passage. 

[Judgment  for  plaintiff  below.     Here  affirmed.] 
Guardian  Fire  Ins.  Co.  of  Pennsylvania  v.  Central  Glass 
Co.,  Ltd.  (U.  S.  C.  C.  A.,  5th  Cir.)  : 

194  Federal  Reporter  (May  23,  1912)  851. 

Policy— Change  In  Interest — ^Appointment  of  Receiver: 

The  mere  appointment  of  a  receiver  does  not  have  the  effect 
to  work  such  a  change  either  in  the  interest  or  title  of  property 
as  will  forfeit  insurance  thereon  under  the  non-alienation  clause 
in  the  standard  fire  insurance  policies. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  compa- 
nies.] 

Southern  Pants  Co.  v.  Rochester  German  Ins.  Co.  et  al.  (N. 
C.  S.  C): 

74  Southeastern  Reporter  (May  25,  1912)   812. 

Policy — iron-Safe  Clause— Forfeiture: 

The  iron-safe  clause  of  a  fire  policy  established  a  condition 
subsequent,  non-compliance  with  which  bars  recovery. 

Same — Same — Sufficiency  of  Compliance: 

There  was  no  substantial  compliance  with  the  iron-safe 
clause  where  Insured  failed  to  produce  the  records  of  his  busi- 
ness for  a  period  of  a  month  and  a  half  although  the  footings 
for  such  period  were  carried  in  a  ledger  subsequently  opened. 

Same — Same — ^Waiver: 

There  was  testimony  on  behalf  of  insured  that  after  learn- 
ing that  there  had  not  been  a  substantial  compliance  with  the 
iron-safe  clause,  the  adjuster  continued  his  investigation  and 
promised  to  pay  the  loss  within  a  few  days  at  a  nearby  railroad 


Digitized  by 


Google 


1912.]  FIRE  INSURANCE.  65 

station.  The  company  introduced  evidence  to  the  effect  that  the 
adjuster  concluded  his  investigation  immediately  upon  learning 
that  insured  had  not  kept  such  books  as  the  policy  required  him 
to  keep,  which  fact  was  also  shown  by  the  adjuster's  memoran- 
dum made  at  the  time  of  the  investigation.  A  letter  written  by 
the  assured  after  the  adjuster  left  showed  that  there  was  no 
agreement  made  as  to  time  or  place  of  settlement.  Held,  That 
Uie  evidence  was  sufficient  to  sustain  a  finding  that  the  com- 
pany did  not  waive  the  breach  of  the  iron-safe  clause. 

Action  on  Policy — Evidence — Adjustment: 

A  memorandum  taken  by  an  adjuster  from  the  books  of  the 
insured  was  admissible  to  show  at  what  point  he  ceased  making 
investigations  and  taking  notes. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Chamberlain  v.  Shawnee  Fire  Ins.  Co.  (Ala.  S.  C.) : 

68   Southern   Reporter    (May  25,   1912)    267. 


Policy — Proof  of  Loss — ^Walver: 

An  insurance  company  has  no  standing  to  defend  an  action 
on  a  policy  of  fire  insurance,  on  the  ground  that  the  assured  has 
not  made  proof  of  loss,  when  it  has  failed,  after  notice  of  the  loss, 
to  furnish  the  blank  forms  required  and  has  in  wrlUng  specific- 
ally and  unqualifiedly  denied  all  liability. 

&ime — Iron-Safe  Clause— "Last  Preceding  Inventory": 

In  the  absence  of  any  suggestion  of  fraud,  where  it  ap- 
pears that  the  assured,  a  merchant  doing  a  small  business  in 
a  country  town,  has  made  an  inventory  of  his  stock  in  Jan- 
uary, and  another  in  September,  and  has  taken  out  his  insur- 
ances in  October,  his  production,  in  connection  with  his  claim 
for  a  loss  occurring  in  November,  of  the  last  inventory,  meets 
the  requirements  of  the  warranty  on  the  subject  of  the  "last 
preceding  inventory,"  when  it  is  not  shown  that  the  inventory 
taken  in  January  was  in  existence  when  the  policy  was  issued. 

Same — Same — Sufficiency  of  Compliance: 

In  the  absence  of  any  suggestion  of  fraud,  the  production 
by  a  merchant,  doing  a  small  business  in  a  country  town,  of  an 
inventory,  taken  within  the  two  months  preceding  the  loss  of  a 
book,  showing  all  the  purchases;  another  book,  showing  all  the 
cash  sales,  and  still  another,  showing  all  the  credit  sales,  from 
which  the  adjusters  are  able,  without  difficulty,  to  arrive  at  the 
loss,  sufficiently  meets  the  requirements  of  the  "iron-safe  clause" 
in  a  standard  policy  of  fire  insurance,  upon  the  subject  of  keep- 
ing books,  though  the  book^  containing  the  cash  sales  falls  to 
specify  the  goods  sold  and  shows  only  the  cash  received  and  when 
received. 

[Judgment    for   plaintiff   below.     Here   amended   and   affirmed 
against  company.] 

J.  B.  Clark  &  Sons  v.  Franklin  Ins.  Co.  et  al.  (La.  S.  C.) : 

58  Southern  Reporter  (May  25,  1912)  345. 
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Policy-— Renewal — Custom : 

A  custom  of  insurance  agents  in  a  certain  locality  to  renew 
wittiout  further  notice  or  request  policies  of  patrons  as  they 
expire,  would  not  constitute  a  contract  sufficient  to  support  an 
action  for  the  recovery  of  insurance. 

Same— Same — Same — ^Action — I  nttructlont : 

The  jury  were  instructed  that  if  they  believed  it  was  the 
custom  of  the  defendant  company,  after  once  securing  patrons, 
to  issue  renewals  of  its  policies  upon  their  expiration,  and  with- 
out notice  to  the  policyholders,  and  charge  the  premiums  to  said 
policyholders,  and  thereafter  collect  same,  and  if  they  further 
believed  that  plaintiff,  about  June,  1910,  entered  into  an  agree- 
ment with  the  defendant's  agent,  whereby,  at  the  expiration  of 
the  policy  he  then  held,  the  agent  would  renew  the  same  by  is- 
suing another  like  policy,  they  should  find  for  plaintiff.  Held, 
That  in  view  of  the  direction  in  the  instruction  that  the  Jury 
should  only  find  for  appellee  in  the  events  they  believed  a  parol 
contract  of  insurance  was  in  fact  made,  the  reference  to  the  cus- 
tom prevailng  could  not  have  misled  the  jury  or  have  been 
prejudicial  to  the  company. 

Action  on  Policy — Renewal — Sufficiency  of  Complaint: 

It  was  alleged  in  the  complaint  that  in  June,  1910,  it  was 
agreed  between  plaintiff  and  defendant  that  in  consideration  of 
the  usual  annual  premium  of  14.40  the  policy  was  to  be  renewed 
upon  its  expiration  for  the  period  of  one  year  upon  the  same 
terms  and  conditions  upon  the  same  property  and  for  the  same 
amount  Held,  That  the  complaint  was  sufficient  on  demurrer. 
[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
American  Cent.  Ins.  Co.  v.  Hardin  (Ky.  C.  A.): 

146  Southwestern  Reporter  (May  29,  1912)   418. 

Poiicy^Rltlc— "Stock  of  Grain": 

The  policy  covered  "stock  of  grain"  in  insured's  grain  ware- 
house. Held,  That  the  term  "stock  of  grain"  included  bran,  a 
product  made  by  grinding  wheat 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
•  German  Fire  Ins.  Co.  of  Peoria  v.  Walker  (Texas  C.  C.  A.) : 
146  Southwestern  Reporter  (May  29,  1912)  606. 

Statutes— Conttruction— Limitation  of  Action: 

Sec.  2575,  Miss.  Code  1906,  provides:  "No  company  shall 
♦  ♦  ♦  limit  the  time  within  which  suit  may  be  commenced 
to  less  than  one  year  after  the  loss."  Held,  That  by  necessary 
implication  companies  could  contract  for  any  period  of  limita- 
tion not  less  than  one  year. 

Same — Same — Same: 

Sec.  3127,  Miss.  Code  1906,  provides:  The  limitations  pre- 
scribed in  this  chapter  shall  not  be  changed  in  any  way  what- 
soever by  contract  between  parties,  and  any  change  in  such  lim- 
itations made  by  any  contract  stipulation  whatsoever  shall  be 
absolutely  null  and  void.     Sec.  2575  authorizes  insurance  corn- 
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panies  to  contract  for  any  period  of  limitation  not  less  than  one 
year.  Heldy  That  in  view  of  the  fact  that  both  sections  were 
adopted  at  the  same  time,  and  are  in  different  chapters,  and  in 
view  of  the  further  fact  that  Sec.  3126,  in  the  same  chapter  as 
Sec.  3127  provides:  The  provisions  of  this  chapter  shall  not 
apply  to  any  suit  which  is  or  shall  be  limited  by  any  statute  to 
be  brought  within  a  shorter  period  than  is  prescribed  in  this 
chapter,  but  such  suit  shall  be  brought  within  the  time  that 
may  be  limited  by  such  statute.  Sec.  3127  does  not  nullify  Sec. 
2675. 

Same — Same — Same— Constitutionality: 

Sec.  2575,  Miss.  Code  1906,  authorizing  insurance  companies 
to  limit  the  time  for  bringing  actions  on  policies  issued  by 
them  to  not  less  than  one  year,  does  not  contravene  the  con- 
stitutional provision  prohibiting  the  enactment  of  special  or 
local  laws. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Taylor  t.  Farmers  Fire  Ins.  Co.  (Miss  S.  C.) : 

58  Southern  Reporter  (June  1,  1912)   858. 

Policy — ^Vacancy — Evidence  Considered : 

The  policy  provided  that  it  should  become  void  if  the  building 
insured  be  or  become  vacant  or  unoccupied  and  so  remain  for  a 
period  of  ten  days.  The  tenant  of  the  building  left  the  premises 
and  moved  the  larger  part  of  her  furniture  away.  A  small  part  of 
the  furniture  was  left  and  her  husband  and  his  hired  man  re- 
mained and  slept  in  the  building.  The  horses  and  chickens 
belonging  to  the  husband  remained  in  the  barn  upon  the  premises 
until  the  latter  finally  left  to  Join  his  wife.  Held^  That  the  house 
was  not  vacant  and  unoccupied  within  the  meaning  of  the  policy. 
[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
Seubert  t.  Fidelity-Phenix  Ins.  Co.  (S.  D.  S.  C.) : 

136  Northwestern  Reporter  (June  7,  1912)   103. 

Action  against  Wrong-Doer — Assignment  of  Claim  by  Assured- 
Basis  of  Action: 

An  assignment  of  a  claim  for  damages  to  personal  property  by 
fire,  to  an  insurance  company  which  has  paid  the  loss  to  the  owner, 
is  not  based  upon  the  policy  pursuant  to  which  payment  was  made, 
and  therefore  is  not  affected  by  any  illegality  which  may  have 
existed  in  the  policy. 

[Judgment  for  plaintift  below.     Here  affirmed  against  railroad 
company.] 

Babcock  et  al.  t.  Canadian  Northern  Ry.  Co.  (Minn.  S.  C.) : 

186  Northwestern  Reporter  (June  14,  1912)  276. 

Policy — inventory — Forfeiture: 

The  policy  provided  that  unless  an  inventory  within  12 
months  prior  to  the  date  thereof  had  been  taken,  one  should  be 
taken  within  thirty  days  of  the  issuance  of  the  policy,  and  upon 
failure  to  take  such  inventory  the  policy  should  be  void.  Held, 
That  such  provision  was  reasonable  and  binding  on  insured. 
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Same— Rule  of  Construction: 

Contracts  of  insurance  are  construed  most  strongly  against  the 
company,  but  where  there  is  no  occasion  for  construction  such  con- 
tracts must  be  enforced  according  to  their  clear  and  unambiguous 
meaning.  There  is  no  authority  in  the  courts  to  disregard  the  val- 
ued requirements  and  conditions  of  such  contracts  or  to  construct 
by  implication  or  otherwise  a  new  agreement  in  place  of  that  de- 
liberately made  by  the  parties. 

Same — "Inventory": 

The  policy  required  insured  to  take  an  inventory  of  his  stock 
of  goods  within  30  days  after  the  issuance  of  the  policy  and  pro- 
vided that  the  policy  should  be  null  and  void  for  failure  to  so  do. 
No  inventory  was  made  and  insured  contends  that  his  invoices  in 
connection  with  the  books  of  account  kept  by  him  constitute  means 
of  ascertaining  the  loss  and  must  be  taken  as  a  substantial  compli- 
ance with  the  requirements  of  the  inventory.  Held,  That  an 
"Inventory"  means  a  list  made  by  the  merchapt  of  the  goods  in 
his  store.  An  "invoice"  is  also  a  list  of  goods  but  it  is  prepared 
by  the  consignor  at  the  point  of  shipment,  and  does  not  show  that 
the  goods  therein  listed  have  reached  the  consignee,  and  conse- 
quently do  not  satisfy  the  requirement  of  the  policy  that  an  inven- 
tory should  be  taken. 

Bankruptcy— Collection  of  Insurance — Estoppel: 

Although  a  bankrupt  can  do  nothing  in  derogation  of  an 
estate,  an  agreement  made  between  the  bankrupt  and  an  insurance 
company  that  the  investigation  of  the  loss  shall  not  constitute  a 
waiver  of  the  right  to  insist  upon  a  forfeiture  for  failure  to  comply 
with  the  iron-safe  clause  made  in  the  presence  and  with  the  advice 
ot  the  receiver  in  bankruptcy,  was  binding  on  the  bankrupt  estate. 

Policy — Inventory — ^Waiver: 

At  the  time  the  policy  on  a  stock  of  merchandise  was  trans- 
ferred to  cover  another  stock  located  in  a  warehouse,  the  agent  of 
the  company  knew  that  the  goods  in  the  warehouse  were  in  the 
original  packages  and  that  no  Inventory  could  be  taken.  Held, 
That  the  transfer  of  the  policy  under  these  circumstances 
amounted  to  a  modification  of  the  original  contract,  thereby  elim- 
inating the  stipulation  for  an  inventory. 

[Judgment   for  company  below.     Here   reversed   against   com- 
pany.] 

Day  V.  Home  Ins.  Co.  (Ala.  S.  C.) : 

58  Southern  Reporter  (June  16,  1912)  549. 

Mutual  Company-^y-Laws — Risks: 

A  by-law  of  a  mutual  insurance  company,  which  expressly  pro- 
vides that  buildings  in  which  a  stovepipe  runs  through  the  roof  or 
side  of  the  house,  or  enters  the  chimney  at  the  bottom  or  in  the 
attic,  are  not  insurable  by  such  company,  is  valid  and  binding 
upon  the  members  of  such  company. 

Same — Same — Removal : 

And  a  by-law,  which  provides  that  removal  of  personal  prop- 
erty to  any  fftrm  in  the  country  shall  not  invalidate  the  Insurance 
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of  the  member,  "provided  that  the  buildings  Into  which  It  Is 
removed  are  insurable  in  this  company/'  is  likewise  valid  and 
binding. 

Action  on  Policy — ^Waiver— Pleading: 

Waiver  is  an  affirmative  defense,  which,  to  be  available,  must 
be  pleaded. 

Mutual  Company — Policy — ^Waiver: 

The  making,  and  demand  for  payment,  by  a  mutual  insurance 
ciMnpany,  of  an  assessement  upon  a  policy  of  Insurance,  subsequent 
to  a  loss  under  such  policy  will  not  be  held  to  be  a  waiver  of  its 
terms,  in  the  absence  of  a  plea  and  proof  of  payment  by  the 
assured  of  such  assessment 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Swett  V.   Antelope  County   Farmers'   Mut  Ins.  Co.  (Neb. 

S.  C): 

186  Northwestern  Reporter  (June  21,  1912)   847. 

Criminal  Law — Prosecution  for  Arson — Evidence: 

In  a  criminal  prosecution  for  the  burning  of  a  building  owned 
by  the  wife  of  the  accused,  evidence  as  to  Insurance  on  the 
property  was  admissible  to  show  motive. 

[Accused  convicted  below.     Here  conviction  affirmed.] 
State  V.  Roth  (Minn.  S.  C.) : 

136  Northwestern  Reporter  (June  7,  1912)  12. 

Policy — ^Valued-Policy  Law — Measure  of  Recovery: 

The  policy  provided  that  in  the  event  of  loss  the  company 
would  not  be  liable  for  a  greater  amount  than  three-fourths  of 
the  actual  cash  value  of  the  property,  and  In  case  of  concurrent 
Insurance,  then  only  for  its  pro  rata  part  of  such  loss.  By  Sec. 
7030,  Rev.  St.  Mo.  1909,  it  is  declared  that  "no  company  shall  take 
a  risk  on  any  property  In  this  State  at  a  ratio  greater  than  three- 
fourths  of  the  value  of  the  property  insured,  and,  when  taken,  its 
value  shall  not  be  questioned  in  any  proceeding."  Held,  That  the 
sum  named  in  the  policy  was  the  measure  of  the  insured's  loss, 
provided  there  had  been  no  depreciation  in  the  value  of  the 
property.  If  the  property  was  not  so  valuable  at  the  date  of  the 
fire  as  it  was  when  Insured,  the  measure  of  recovery  is  to  be 
ascertained  by  subtracting  the  amount  of  depreciation  from  the 
total  value  at  the  date  of  the  Insurance. 

Same — Iron-Safe  Clause — Waiver: 

By  the  terms  of  the  policy.  Insured  was  required  to  keep  in  an 
iron  safe  a  complete  set  of  books  and  Inventories,  so  as  to  show 
the  amount  of  goods  on  hand.  Held,  That  a  failure  of  the  com- 
pany to  demand  that  Insured  produce  such  books  and  inventories 
after  a  loss  is  a  waiver  of  the  right  to  forfeit  the  policy  on  the 
ground  that  the  iron-safe  clause  had  not  been  complied  with. 

Action  on  Policy — ^Amount  of  Loss — Evidence: 

Although  Insured  had  not  kept  his  books  of  account  and  in- 
ventories in  an  iron  safe  as  the  policy  required  and  the  originals 
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of  Buch  books  and  inventories  were  destroyed  when  his  property 
burned,  duplicates  of  the  inyentories  of  the  stock  insured  were 
competent  evidence  to  establish  the  amount  of  the  loss. 

[Judgment  for  plaintiff  below.    Here  aflirmed  against  company.] 
Spickhard  v.  Fire  Assn.  of  Phila.  (Kansas  City  C.  A.) : 

146  Southwestern  Reporter  (June  5,  1912)  808. 

Poiicy — Proofs  of  Lost — Waiver: 

After  filing  proofs  of  loss,  insured  made  claim  for  an  addi- 
tional amount.  The  company  denied  liability  for  any  further  loss 
than  shown  by  the  proofs  of  loss.  Held,  That  the  denial  of  liabil- 
ity was  a  waiver  of  additional  proof  of  loss. 

Same — Iron-Safe  Clause — Substantial  Compliance: 

Sec.  4375a,  Kirby's  Dig.  Ark.,  provides  that  in  all  actions 
against  any  fire  insurance  company  on  account  of  loss  under  pol- 
icies, "proof  of  a  substantial  compliance  with  the  terms,  condi- 
tions and  warranties  of  such  policy,  upon  the  part  of  the  assured, 
or  party,  individual,  person,  or  corporation  to  whom  it  may  have 
been  issued,  or  their  assigns,  shall  be  deemed  sufficient,  and  enti- 
tles the  plaintiff  to  recover  in  any  such  action."  The  policy  re- 
quired insured  to  take  an  inventory  each  year  and  to  keep  a  set  of 
books  showing  a  complete  record  of  his  business.  Insured,  a 
country  merchant,  took  an  Inventory  shortly  prior  to  the  time  of 
taking  out  his  insurance,  and  kept  an  account  on  his  books  show- 
ing purchases  and  credit  sales.  Upon  the  date  of  his  application, 
he  figured  up  the  amount  of  cash  sales  between  the  making  of  the 
inventory  and  the  application  and  entered  the  amount  on  his 
books  and  thereafter  kept  account  of  both  cash  and  credit  sales. 
Heldt  That  the  inventory  taken  previous  to  date  of  the  policy,  in 
connection  with  the  entries  made  on  the  books,  was  a  substantial 
and  sufficient  compliance  with  the  terms  of  the  policy,  it  being  in 
accordance  with  the  methods  adopted  by  country  merchants  and 
sufficient  to  enable  the  company  to  ascertain  the  amount  of  loss. 
[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
Planters  Fire  Ins.  Co.  v.  Nichols  (Ark.  S.  C.) : 

147  Southwestern  Reporter  (June  19,  1912)   68. 

Action  on  Policy — Appraisement — Premature  Action: 

The  policy  provided  that  in  the  event  of  a  disagreement  as 
to  the  amount  of  loss,  the  assured  and  the  company  shall  each 
select  an  appraiser  and  the  appraisers  so  named  shall  select  a 
competent  and  disinterested  umpire,  and  that  the  appraisers 
should  then  proceed  to  estimate  and  appraise  the  loss.  After  a 
prolonged  effort  on  the  part  of  the  appraisers,  they  failed  to 
agree  upon  a  third  man  to  act  as  umpire.  This  failure  was  not 
due  to  any  wrong-doing  on  the  part  of  insured  or  his  appraisers. 
Held,  That  suit  commenced  under  these  circumstances  without 
having  concluded  the  appraisement  was  not  premature. 

Same — Risk — ^Trade-Flxtures^Personal  Property: 

The  policy  covered  a  frame,  metal-roof  building,  and  the  map 
chinery  contained  therein  used  by  insured  as  an  ice  plant  and 
bottling  works.    The  building  stood  on  the  property  of  a  rail- 
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road  company,  and  was  erected  by  insured  for  his  own  advantage. 
There  was  no  evidence  as  to  any  contract  between  insured  and 
the  railroad  company  as  to  the  conditions  upon  which  insured 
attached  the  building  and  machinery  to  its  realty,  and  it  was  not 
shown  that  they  were  so  attached  to  the  realty  as  to  become  a 
permanent  part  thereof.  Held,  That  the  evidence  was  insufficient 
to  warrant  the  conclusion  that  the  subject  matter  of  the  insur- 
ance was  other  than  trade  fixtures,  and  hence  as  between  the 
insured  and  the  railroad  company,  the  reasonable  conclusion  is 
that  they  remained  personal  property. 

Same — ^Value  of  Property — Pleading — ^Valued  Policy: 

In  actions  to  recover  insurance  for  damage  caused  by  fire 
since  the  adoption  of  section  7020,  R.  S.  Mo.  1909,  which  is 
called  the  "valued  policy  law/'  the  petition  in  cases  where  real 
property  is  insured  need  not  state  the  value  of  the  property; 
the  policy  fixes  that. 

Policy — Contract — Statute: 

Sec.  7020,  R.  S.  Mo.  1909,  the  valued  policy  law,  is  to  be 
treated  as  having  entered  into  all  contracts  of  fire  insurance 
executed  subsequent  to  the  time  it  became  effective;  the  general 
rule  being  that  laws  in  existence  are  necessarily  referred  to  in 
all  contracts  made  under  such  laws,  and  that  no  contract  can 
change  the  law,  and  that  in  such  cases  the  stipulation  in  the 
policy  must  yield  to  the  statute. 

Same — Valued  Policy  Law — Construction: 

Sec.  7020,  R.  S.  Mo.  1909,  provides  that  "in  case  of  total  loss 
of  the  property  insured,  the  measure  of  damages  shall  be  the 
amount  for  which  the  property  was  insured,  less  whatever  de- 
preciation in  value,  below  the  amount  for  which  the  property  is 
insured,  the  property  may  have  sustained  between  the  time  of 
issuing  the  policy  and  the  time  of  the  loss,  and  the  burden  of 
proving  such  depreciation  shall  be  upon  the  defendant.  ♦  ♦  ♦" 
However,  by  section  7021,  it  is  provided  that  this  and  the  pre- 
ceding section  shall  apply  only  to  real  property  insured;  and 
that  any  condition  in  any  policy  of  insurance  contrary  to  the 
provisions  of  this  article  shall  be  illegal  and  void.  Held,  That 
under  the  express  terms  of  these  sections,  therefore,  the  total 
loss  and  the  mode  of  estimating  the  depreciation  and  the  burden 
of  proving  the  depreciation  is  confined  exclusively  to  total  loss 
in  cases  of  insurance  of  real  estate. 

Same— Same — Same: 

Sec.  7030,  R.  S.  Mo.  1909,  provides  that  no  company  shall 
take  any  risk  on  any  property  in  this  State  at  a  ratio  greater 
than  three-fourths  of  the  value  of  the  property  insured,  and 
when  taken  its  value  shall  not  be  questioned  in  any  proceeding. 
Held,  That  this  provision  is  a  general  one  and  applies  as  well  to 
real  as  personal  property,  and  a  policy  on  personal  property  is 
valued  only  to  the  extent  of  precluding  the  company  from  deny- 
ing their  value  when  the  policy  was  written. 

Action  on  Policy — ^VaJue  of  Property — Evidence: 

In  an  action  on  a  policy  where  the  fire  occurred  51  days 
after  the  policy  was  issued,  there  was  no  prejudicial  error  in 
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excluding  evidence  of  the  value  of  the  property,  on  the  ground 
that  under  the  valued  policy  law  it  was  not  competent  to  show 
the  value  of  the  property*  at  the  time  of  insurance,  to  be  less 
than  the  amount  for  which  it  was  insured. 

Same— Same— Same : 

Where,  in  an  action  on  a  fire  policy,  the  cash  value  of  the 
property  at  the  time  of  the  fire  was  in  issue,  the  testimony  of  a 
witness,  who  qualified  as  an  expert,  as  to  what  it  would  cost  to 
procure  property  covered  by  the  policy  was  competent. 

Same— Valued  Policy  Law— ^Total  Loss": 

The  legal  definition  of  what  constitutes  a  "total  loss,"  as 
these  words  are  used  in  Sees.  7020  and  7021,  R.  S.  Mo.  1909,  con- 
cerning valued  policies,  has  no  application  to  cases  of  insurance 
of  personal  property  and  the  adjustment  of  losses  thereunder. 

Policy — Measure  of  Loss — Salvage: 

Where  any  part  of  insured  property,  after  a  fire,  was  suit- 
able for  any  purpose,  and  by  reason  thereof  had  a  market  value, 
such  value  should  be  taken  into  consideration  in  ascertaining 
the  actual  loss  or  damage  suffered. 

Action  on  Policy — Sufficiency  of  Complaint: 

In  an  action  on  a  fire  policy,  the  complaint  should  allege  the 
value  of  the  property  at  the  time  of  the  fire;  what  pecuniary 
interest  the  insured  had  therein,  and  that  the  loss  was  due  and 
payable. 

[Jud£rment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Sharp  V.  Niagara  Fire  Ins.  Co.  (Springfield  C.  A.) : 

147  Southwestern  Reporter  (June  19,  1912)   154. 

Mutual   Company — ^Appointment   of    Receiver — Contract   Obliga- 
tion: 

Upon  the  appointment  of  a  receiver  for  a  muttal  fire  insur- 
ance company  all  of  the  obligations  of  the  company  and  its 
members  became  fixed,  the  act  of  the  court  in  taking  charge  of 
it  through  a  receiver  being  for  the  purpose  of  enforcing  these 
obligations  and  adjusting  all  the  equities  of  the  parties. 

Same — Same — ^Assessments — Statute: 

Sec.  1916,  S.  C.  Civ.  Code  1901,  gives  mutual  companies  a 
lien  on  any  buildings  insured  by  them  to  the  amount  of  the  pre- 
mium notes  executed  by  the  assured.  By  the  Act  of  February 
23,  1912  (27  St  at  Large,  p.  695)  it  was  provided:  "That  any 
insurance  company  doing  business  in  this  State,  claiming  a  lien 
upon  the  property  insured  for  the  premium  for  such  insurance, 
shall,  upon  an  action  being  brought  upon  such  lien,  or  to  collect 
such  premium,  establish  that  protection  had  been  had  by  the 
insured  and  that  such  company  during  the  period  of  insurance 
was  solvent"  Held,  That  the  act  of  1910,  in  so  far  as  it  pur- 
ported to  deprive  a  company  of  the  right  to  collect  assessments 
accruing  prior  to  its  enactment  was  unconstitutional  as  impair- 
ing the  obligation  of  a  contract  and  hence  to  enforce  an  assess- 
ment due  a  mutual  company  which  went  into  the  hands  of  a 
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receiver  prior  to  1910,  it  was  not  necessary  to  establish  that  pro- 
tection had  been  had  by  the  assured,  and  that  the  company  dur- 
ing the  period  of  insurance  was  solvent  to  enforce  an  assess- 
ment 

[Judgrment  for  receiver  below.     Here  afiirmed  In  favor  of  re- 
ceiver.] 
Wetmore  v.  Shuman  (S.  C.  S.  C.) : 

74  Southeastern  Reporter  (June  22,  1912)   1010. 

Policy — Other  Insurance — ^Action — Pleading: 

That  other  insurance  was  carried  on  the  property  without 
the  company's  consent  was  a  matter  of  defense,  but  was  not 
available  to  the  company  where  not  pleaded. 

Same— Same — Insurance  by  Lien-Holder: 

Other  insurance  procured  by  a  lien-holder  without  the  own- 
er's consent  is  not  such  other  insurance  as  will  avoid  a  policy 
held  by  the  owner. 

Action  on  Policy — Consideration — Pleading: 

A  policy  of  insurance  reduced  to  writing  imports  a  consid- 
eration, and  in  the  absence  of  a  verified  plea  that  same  was 
without  consideration,  or  that  the  consideration  had  failed,  this 
defense  is  not  available. 
Application — Premium — Obligation  to  Pay: 

Although  the  application  for  insurance  did  not  contain  a 
promise  to  pay  the  premium  upon  delivery  of  the  policy,  such 
application  was  a  consideration  for  the  issuance  of  the  policy 
upon  which  the  company  could  have  sued  and  recovered. 

Policy— Risic— "Realty": 

The  machinery,  engines,  and  boilers  of  a  gin-house,  per- 
manently annexed  to  realty  must  be  considered  as  real  property 
under  the  rule  that  "whatever  is  affixed  to  the  soil  belongs  to 
the  soil."  This  applies  to  the  fullest  extent  where  the  person 
who  erected  the  fixtures  has  a  permanent  estate  in  the  land, 
qualified  only  by  the  rule  that  the  annexation  must  be  of  a  per- 
manent character.  Personality,  when  permanently  affixed  to  the 
realty,  becomes  a  part  of  the  realty,  and  its  status  as  such  is  not 
affected  by  the  fact  that  a  right  of  removal  may  exist  by  virtue 
of  an  agreement  giving  such  right. 

Same— Same — Same— Statute : 

Sec.  3089,  R.  S.  Tex.  1895,  provides:  "A  fire  insurance  policy, 
in  case  of  a  total  loss  by  fire  of  property  insured,  shall  be  held 
and  considered  to  be  a  liquidated  demand  against  the  company  for 
the  full  amount  of  such  policy;  provided  that  the  provisions  of 
this  article  shall  not  apply  to  personal  property."  Under  the 
well  established  rules  of  law,  machinery  annexed  permanently  to 
the  land  is  considered  part  of  the  realty.  Held,  That  It  was  not 
competent  for  the  parties  by  agreement  to  impress  such  ma- 
chinery with  the  character  of  personality,  as  the  effect  would  be 
to  contravene  and  evade  the  provisions  of  Sec.  3089. 

Same— Same— Same — Action — Pleading : 

The  provision  in  a  fire  policy  that  property  insured  shall 
be  considered  personality  for  the  purposes  of  the  contract  is  de- 
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fensive,  limiting  the  liability  of  insurer,  and,  to  be  available  in 
an  action  on  the  policy,  it  must  be  pleaded. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Ginner's  Mut  Underwriters  of  San  Angelo,  Tex.,  et  al.  v. 
Wiley  &  House  (Tex.  C.  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)   629. 

Action  on  Policy — Cancellation — Evidence  Considered: 

Upon  being  informed  by  an  agent  of  the  G  company  that  it 
desired  to  withdraw  from  the  State  and  wished  to  cancel  its 
policies,  insured  consented  but  asked  that  she  be  permitted  to 
retain  the  policies  held  by  her  until  other  insurance  could  be 
obtained.  On  the  same  day  she  procured  other  insurance,  stat- 
ing to  the  agent  of  the  latter  company  that  there  was  no  other 
insurance  on  the  property.  The  old  policies  were  mailed  to  the 
G  company  on  the  day  following,  together  with  a  check  for  the 
premium  which  had  been  earned  up  to  the  time  the  new  policies 
were  obtained.  About  three  hours  later  the  property  burned. 
In  actions  against  both  companies,  the  G  company  defended  on 
the  ground  that  its  policies  had  been  canceled  before  the  fire, 
and  the  defendant  company  set  up  breach  of  warranty  as  to 
other  insurance  in  defense  of  its  liability.  Held,  That  the  poli- 
cies in  the  G  company  were  canceled  prior  to  the  time  of  the 
loss,  and  hence  it  was  not  error  for  the  court  to  direct  a  verdict 
in  its  favor. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Wygal  V.  Georgia  Home  Ins.  Co.  (Ky.  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)  894. 

Principal  and  Agent — Sufficiency  of  Evidence: 

One  Adams,  agent  of  company  F,  notified  agents  of  the  de- 
fendant that  he  desired  to  place  some  of  the  risks  of  the  F  com- 
pany in  defendant  company,  the  former  having  withdrawn  from 
the  State;  Adams  requested  of  these  agents  that  they  send  him 
blank  policies,  and  they  replied  that  they  would  send  some  and 
also  send  a  "special  agent  to  inspect  and  assist"  Thereafter 
one  Hirsch  appeared  at  Adams'  office  with  the  blank  policies  and 
announced  that  they  were  to  take  the  risks  of  the  F  company, 
and  then  for  several  days  remained  at  Adams'  office  inspecting 
policies.  Subsequently  Adams  issued  policies  of  the  defendant 
company  In  accordance  with  an  agreement  with  Hirsch,  whereby 
Adams  was  to  issue  policies  of  defendant  and  defendant  was  to 
look  to  him  for  the  premiums.  His  actions  in  doing  this  had 
never  been  questioned.  Held,  That  the  testimony  was  sufficient 
to  show  that  Hirsch  was  defendant's  agent  and  had  authority  to 
bind  it  by  the  agreement  as  claimed  by  Adams. 

Same — ^Acts  of  Agent — Rewriting  Canceled  Policy: 

A  broker  having  agreed  to  keep  plaintiff's  property  insured, 
that  plaintiff  did  not  know  that  such  broker  had  placed  the  in- 
surance in  defendant  company  after  the  original  insurer  had 
withdrawn  from  the  State,  was  immaterial  as  aftecting  defend- 
ant's liability. 
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Same— Same— Same^Knowiedge  of  Company: 

Defendant's  agent  was  advised  by  one  Adams,  a  broker,  that 
he  expected  to  rewrite  policies  issued  by  another  company,  which 
had  withdrawn  from  the  State,  without  the  knowledge  or  con- 
sent of  the  holders  of  such  policies.  At  the  time,  Adams  in- 
formed the  agent  that  none  of  the  policyholders  knew  of  the 
condition  of  the  original  insurer.  The  agent  suggested  that  this 
was  a  "good  idea"  and  advised  that  the  policies  be  kept  in  his 
office  until  all  of  the  original  policies  had  been  rewritten.  There 
was  further  testimony  tending  to  show  that  defendant  knew  that 
Adams  was  going  to  pay  the  premiums  out  of  his  own  pocket. 
Held,  That  in  view  of  this  evidence  defendant  was  not  in  posi- 
tion to  say  that  it  did  not  know  at  the  time  the  policies  were 
issued  that  their  issuance  was  procured  by  Adams  for  the  benefit 
of  the  respective  persons  to  whom  they  were  issued. 

Policy — Premium — Payment: 

Where  an  insurance  company  agrees  to  look  to  an  agent  for 
the  payment  of  premiums  on  policies  issued  through  such  agent, 
the  fact  that  the  agent  had  not  paid  the  premium  on  a  certain 
policy  was  no  defense  to  the  company  in  an  action  on  the  policy. 
The  company's  remedy  for  the  default  was  to  sue  the  agent. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Hanover  Fire  Ins.  Co.  v.  Turner  (Texas  C.  C.  A.)  : 

147  Southwestern  Reporter  (June  26,  1912)  625. 


Policy — Mortgage  Clause— Contract: 

A  mortgage  clause  attached  to  a  policy  of  fire  insurance 
making  the  loss  payable  to  the  mortgagee  is  a  separate  and  dis- 
tinct contract  between  the  company  and  such  mortgagee. 

Same — Same — Satisfaction    of    Mortgage    after    Loss — Rlgiit    of 

Mortgagee  to  Sue: 

A  mortgage  clause  attached  to  a  policy  of  fire  insurance  pro- 
vided that  if  the  company  should  pay  to  the  mortgagee  any  sum 
for  loss  imder  the  policy,  and  should  claim  that  as  to  the  owner, 
mortgagor,  no  liability  existed,  it  should  be  subrogated  to  all 
rights  of  the  mortgagee  to  the  extent  of  such  payment.  After 
loss,  the  mortgage  debt  was  paid,  and  the  mortgagee's  assignee 
then  sued  to  recover  the  amount  of  such  loss  under  the  mort^ 
gage  clause.  Held,  That  the  contract  of  insurance  with  the 
mortgagee  was  nothing  more  than  a  contract  of  indemnity,  and 
the  liability  of  the  company  was  measured,  not  by  the  amount 
of  the  policy,  but  by  the  amount  of  loss  incurred  by  the  insured. 
Consequently,  where  the  action  was  commenced  after  the  pay- 
ment of  the  mortgage  debt,  the  mortgagee  had  not  suffered  any 
loss  for  which  he  could  claim  indemnity,  because  he  had  realized 
the  full  amount  of  the  debt  from  the  security,  and  had  put  it  out 
of  his  power  to  comply  with  the  subrogation  agreement. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Heilbrunn  v.  German  Alliance  Ins.  Co.  (N.  Y.,  App.  Div.): 

135  New  York  Supplement  (July  1,  1912)  769. 
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Policy — Mortgagee — Compliance  with  Conditions  of  Policy: 

The  provisions  of  a  policy  with  respect  to  presentation  of 
proofs  of  loss,  and  with  respect  to  the  short  statute  of  limita- 
tions, do  not  apply  to  a  mortgagee  claiming  under  a  mortgage 
clause,  the  liability  of  the  company  to  the  mortgagee  being  quite 
different  from  its  liability  to  the  owner. 

Same— Same — Reformation — Mutual  Mistake: 

A  policy  was  made  payable  to  M,  a  mortgagee.  The  mort- 
gage, together  with  the  policy,  was  afterwards  assigned  to 
plaintiff,  who  delivered  the  policy  to  a  broker  for  the  purpose  of 
having  it  made  payable  to  him,  as  mortgagee.  The  broker  sent 
the  policy  to  the  company  with  a  request  that  an  endorsement 
be  made  to  the  effect  that  plaintiff  had  become  the  owner,  which 
was  done,  and  the  policy  returned  to  plaintiff  and  retained  by 
him  without  objection  until  after  loss.  Held,  That  defendant, 
by  the  endorsement,  intended  to  continue  the  insurance  for  the 
benefit  of  the  mortgagee,  but  by  an  erroneous  endorsement  left 
the  policy  payable  to  the  original  mortgagee,  and  it  also  appear- 
ing that  plaintiff  intended  to  have  his  interest  as  mortgagee  in- 
sured, the  policy  will  be  reformed  so  as  to  make  it  payable  to 
plaintiff  as  mortgagee. 

[Judgment  for  company  below.     Here  reversed  against  company.] 
Salomon  v.  North  British  &  Mercantile  Ins.  Co.  of  N.  Y. 
(N.  Y.,  App.  Div.): 

135  New  York  Supplement  (July  1,  1912)  806. 

Policy — Appraisement — Report  of  Appraisers: 

The  policy  limited  the  liability  of  the  company  to  the  actual 
cash  value  of  the  property  at  the  time  of  loss,  and  provided  for 
an  appraisement  in  case  of  disagreement.  It  further  provided: 
"If  fire  occur,  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  this  company,  ♦  ♦  ♦  separate  the 
damaged  and  undamaged  personal  property,  put  it  in  the  best 
possible  order,  make  a  complete  inventory  of  the  same,  stating 
the  quantity  and  cost  of  each  article  and  the  amount  claimed 
thereon;  and  within  sixty  days  after  the  fire  ♦  ♦  ♦  shall 
render  a  statement  to  this  company  signed  and  sworn  to  by  the 
insured,  stating  ♦  ♦  ♦  the  cash  value  of  each  item  thereof 
and  the  amount  of  loss  thereon."  Held,  That  an  estimate  of  loss 
by  appraisers  giving  the  sound  value  and  the  loss  in  the  aggre- 
gate, but  not  showing  the  sound  value  and  loss  upon  each  pai^ 
ticular  article,  was  not  a  sufficient  compliance  with  the  policy. 
[Plaintiffs  exceptions  to  judgrment  of  non-suit  overruled.] 
Sauthof  V.  American  Cent.  Ins.  Co.  (R.  I.  S.  C.) : 
83  Atlantic  Reporter  (July  4,  1912)  441. 

Policy — Proofs  of  Loss — ^Waiver: 

The  policy  stipulated  that  no  officer  or  agent  of  the  com- 
pany should  have  power  to  waive  any  condition  thereof.  It  fur- 
ther provided  for  sworn  proofs  of  loss.  After  the  fire  the  com- 
pany sent  its  sole  and  exclusive  adjuster  to  investigate  and 
settle  the  loss.    This  adjuster  met  with  insured,  examined  him 
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as  to  the  cause  of  the  fire,  received  from  him  and  his  attorney  in 
fact  a  schedule  of  goods  destroyed  or  injured,  and,  as  the  parties 
were  unable  to  agree  as  to  the  values,  the  agent  finally  agreed 
with  insured's  attorney,  that,  if  insured  would  accept  the  valua- 
tion which  he  had  placed  upon  the  goods  destroyed  or  injured, 
he  would  accept  that,  and  that  the  company  would  send  a  check 
for  the  amount  within  sixty  days.  The  schedule  was  upon  a 
printed  form,  which  contained,  among  other  things,  substantially 
these  words:  ««  ♦  ♦  ♦  This  to  be  considered  as  our  prelim- 
inary presentation  of  said  claim  and  not  the  final  proof  as  pro- 
vided for  in  said  policy  of  insurance."  Supposing  the  whole 
matter  adjusted  and  settled,  insured  made  no  further  proof. 
Held,  That  the  agent  having  authority  to  settle  losses,  and  hav- 
ing actually  agreed  that  the  company  would  pay  the  amount  of 
the  loss  as  found  by  him,  the  company  was  estopped  to  set  up 
failure  to  furnish  sworn  proofs  of  loss  in  defense  of  its  liability. 

Action  on  Policy— Ownership— Pleading: 

The  complaint  alleged  that  at  the  time  of  the  issuance  of 
the  policy,  plaintiff  was  the  owner  of  the  property  covered  there- 
by. It  was  further  alleged  that  thereafter  "said  stock  of  goods 
so  owned  by  plaintiff  waef  burned."  Held,  That  this  was  a  suffi- 
cient allegation  of  ownership  at  the  time  of  the  fire. 

[Judgment  for  plaintiff  below.    Here  afllrmed  asralnst  oompany.] 
Parley  et  al.  v.  Western  Assur.  Co.  (Ore.  S.  C.) : 
124  Pacific  Reporter  (July  8,  1912)  199. 


Subrogation— Rights  of  Insurer  against  Wrong-Doer: 

As  to  losses  caused  by  the  negligence  of  third  persons,  the 
liability  of  an  insurance  company  is  secondary,  and,  upon  pay- 
ment of  the  loss,  it  is  entitled  to  all  of  the  remedies  of  the  as- 
sured against  such  third  persons.  This  right  of  subrogation 
exists  even  though  there  has  been  no  stipulation  to  this  effect  in 
the  policy. 

Same — Release^Lessor  and  Lessee: 

It  is  competent  for  an  insured  in  leasing  property  to  release 
the  lessor  from  obligation  for  any  injury  occasioned  by  the 
lessor's  negligence.  Where  this  is  done,  an  insurance  company 
insuring  the  lessee  will  be  deprived  of  the  benefit  of  subro- 
gation. 

Same — Same — Goods  In  Transitu: 

Where  goods  in  transit  are  insured  by  a  policy  stipulating 
that  the  insurance  company,  in  event  of  loss,  shall  be  subro- 
gated to  all  claims  against  the  carrier,  and  the  goods  are  lost 
while  being  shipped  under  a  bill  of  lading  which  provides  that, 
in  event  of  loss  by  which  the  carrier  has  incurred  any  liability, 
it  should  have  the  benefit  of  any  insurance  which  might  have 
been  effected  on  the  goods,  the  insured  cannot  recover  against 
the  insurance  company  because  of  having  defeated  the  right  of 
subrogation  against  the  carrier  to  which  the  insurance  company 
was  entitled. 
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Policy — Adjustment  of  Loss — Evidence  Considered: 

The  insurance  company  tendered  to  insured  the  full  amount 
of  the  policies  upon  assignment  to  it  of  insured's  cause  of  ac- 
tion against  a  railroad  company  whose  negligence  had  been  the 
cause  of  the  loss.  Insured,  before  the  tender  was  withdrawn, 
and  within  a  reasonable  time,  notified  the  company  of  his  ac- 
ceptance and  later  made  a  written  tender  of  the  assignment. 
Held,  That  these  acts  amounted  to  an  adjustment  of  the  loss 
binding  on  the  parties. 

Same— Same — Conclusiveness: 

Where  the  parties  have  agreed  upon  the  amount  to  be  paid 
in  an  adjustment  of  loss,  the  insured  has  no  occasion,  in  a  suit 
to  recover,  to  go  into  proof  of  the  loss  or  any  of  the  circum- 
stances concerning  it,  and,  in  the  absence  of  any  charge  of 
mistake  or  fraud,  they  are  bound  by  their  agreement,  regardless 
of  any  defenses  which  may  have  existed  in  favor  of  the  com- 
pany. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  company.] 
Gerlach  v.   Grain  Shippers'  Mut.  Fire  Ins.  Assn.    (Iowa 
S.  C): 

186  Northwestern  Reporter  (July  5,  1912)  691. 

Mutual  Company— Assessmente^— Non-Payment— Excuse: 

The  existence  of  an  unliquidated  and  disputed  claim  would 
afford  no  Justification  for  refusal  to  pay  assessments  on 
a  fire  policy  Issued  by  a  mutual  company,  so  as  to  relieve  the 
insured  from  the  penalty  of  forfeiture  for  non-payment  or  entitle 
him  to  recover  for  future  losses. 

Same — Same — Forfeiture — ^Validity  of  By-Law: 

A  by-law  of  a  mutual  company  providing  that  no  person 
shall  receive  any  benefit  or  advantage  from  the  company  under 
or  by  virtue  of  the  policy  until  all  assessments  are  fully  paid, 
is  a  valid  condition. 

Same— Same — Same: 

The  policy  of  a  mutual  company  stipulated:  "No  person 
shall  receive  any  benefit  or  advantage  from  this  company  under 
or  by  virtue  of  his  policy  until  all  assessments  against  him  or 
his  property  are  fully  paid."  Held,  That  the  suspension  clause 
was  self-executing,  and  required  no  act  of  the  company  to  sus- 
pend the  insurance. 

Same — Same — Suspension — ^Tender  after  Lots: 

Under  the  prpvislons  of  a  policy  of  a  mutual  company  that 
the  insurance  would  be  suspended  during  the  time  assessments 
remained  unpaid,  tender  of  the  delinquent  assessments  after 
loss  does  not  remove  the  default  so  as  to  entitle  the  insured 
to  recover. 

Same — Same — Same — ^Waiver: 

A  mutual  fire  insurance  company  did  not  waive  a  member's 
suspension  for  non-payment  of  assessments  so  as  to  entitle  him 
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to  recover  on  the  policy  by  sending  him  a  postal  card  and  a 
letter  after  suspension  demanding  payment  of  the  assessment 

Same— Same — Same— Same: 

A  mutual  fire  insurance  company  did  not  waive  suspension 
of  a  member  for  non-payment  of  assessments  so  as  to  entitle 
him  to  recover  for  loss  by  receiving  and  retaining  proofs  of 
loss,  which  were  not  served  at  the  request  of  the  company, 
whose  secretary  denied  liability  when  the  proofs  were  left  with 
them. 

[JudfiTinent  for  plaintiff  below.     Her©  reversed  in  favor  of  com- 
pany.] 

Stutzman  v.  Cicero  Mut.  Fire  Ins.  Co.  (Wis.  S.  C): 

136  Northwestern  Reporter  (July  5,  1912)   604. 

Action  on  Policy — Pleading — Statute: 

The  defense  allowed  an  insurance  company  by  Code  W.  Va. 
of  1906,  c.  125,  sec.  64,  by  filing  a  statement  that  Uie  company 
will  rely  on  breach  of  condition,  warranty,  or  clause  of  the 
policy,  is  not  to  be  made  by  plea  in  abatement,  and  need  not  be 
filed  at  rules,  but  may  be  filed  at  any  time  before  trial.  Such 
statement  may  be  filed  without  the  general  issue  or  plea  pro- 
vided for  in  that  section  of  the  Code  that  the  company  is  not 
liable  on  the  policy. 

Same — Arbitration  and  Award — Statute: 

Sec.  1108,  c.  34,  Code  W.  Va.  1906,  provides  that  "all  fire  in- 
surance companies  doing  business  in  this  State  shall  be  liable, 
in  case  of  total  loss  by  fire  or  otherwise,  as  stated  in  the  policy 
on  any  real  estate  insured,  for  the  whole  amount  of  insurance 
stated  in  the  policy  of  insurance  upon  said  real  estate."  Held, 
That  this  provision  was  not  repealed  by  ch.  77  of  the  Acts  of 
1907,  revising,  amending  and  re-enacting  chapter  34,  and  under 
it,  where  the  loss  of  a  house  by  fire  is  total,  the  insurance  com- 
pany has  no  right  to  demand  arbitration  of  the  amount  of  loss, 
though  the  policy  provides  for  it. 

Same — Same — ^Total  Lota: 

Under  a  fire  insurance  policy,  to  make  a  loss  by  fire  total 
under  the  valued  policy  act,  the  building  need  not  be  utterly  de- 
stroyed and  extinguished.  If  its  identity  is  gone,  if  its  remnant 
cannot  be  used  as  a  basis  of  repair  or  restoration,  the  loss  is 
total,  calling  for  full  payment  of  the  amount  of  insurance  fixed 
by  the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Hinkle  et  al.  v.  North  River  Ins.  Co.  (W.  Va.  S.  C.  A.) : 
75  Southeastern  Reporter  (July  6,  1912)  54. 

Action  on  Premium     Note — Contract— Question  for  Jury: 

In  an  action  on  a  premium  note,  the  defendant  testified 
that  he  did  not  read  the  application;  that  the  understanding 
between  himself  and  the  agent  was  that  a  different  policy  was 
to  be  issued  to  him  from  that  which  he  received;  that  he  re- 
turned the  policy,  because  it  did  not  conform  to  the  contract 
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applied  for  and  agreed  by  the  agent  to  be  issued.  Held,  That 
it  was  for  the  Jury  to  say  whether  the  policy  cpnformed  to  the 
contract  applied  for,  and  it  was  error  to  give  a  peremptory 
instruction  for  the  plaintiff  company. 

Same — Evidence : 

In  an  action  on  a  note  given  for  a  premium,  the  maker 

testified  that  he  did  not  read  the  application.    Held,  That  the 

application  itself  was  admissible  to  contradict  this  statement. 

[Judgment  for  company  below.     Here  reversed  against  company.] 

Thurman  v.  Farmers  Mut  Fire  Ins.  Co.  (Miss.  S.  C.) : 

68  Southern  Reporter  (July  13,  1912)   777. 

Action  on  Policy — ^Waiver — ^Autliority  of  Agent: 

Where  suit  is  brought  upon  a  policy  of  insurance,  con- 
taining conditions  to  the  effect  that  it  shall  become  void  in 
the  event  of  a  change  in  the  title  of  the  subject  of  the  insur- 
ance, unless  otherwise  provided  by  agreement,  indorsed  on  the 
instrument,  and  that  no  agent  shall  have  power  to  waive  or  be 
held  to  have  waived  any  conditions,  unless  such  waiver  be  so 
indorsed  on,  or  attached  to,  the  policy,  and  no  error  or  fraud 
is  alleged,  the  plaintiff  is  bound  by  the  conditions  thus  ex- 
pressed in  the  written  contract  sued  on;  and  his  petition,  set- 
ting up  a  verbal  agreement  with  an  agent,  in  direct  contraven- 
tion of  the  same,  is  properly  dismissed  as  disclosing  no  cause 
of  action. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Peoples  Bank  of  Donaldsville  v.  National  Fire  Ins.  Co. 
(La.  S.  C): 

58  Southern  Reporter  (July  18,  1912)  826. 

Policy— Inventory — Invoice: 

The  policy  required  that  an  "inventory  of  stock  on  hand" 
be  taken.  Insured  made  out  a  bill  of  goods  shipped  from  his 
main  store  to  a  branch  store,  the  risk  assured.  It  was  not 
shown  that  these  goods  were  received  at  the  branch  store. 
Heldy  That  imder  these  circumstances  it  could  not  be  said  that 
the  invoice  of  the  goods,  made  at  a  different  place  from  where 
the  goods  were  insured,  satisfied  the  requirements  of  the 
policy. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Phenix  Ins.  Co.  v.  Dorsey  et  al.  (Miss.  S.  C.) : 

68  Southern  Reporter  (July  13,  1912)  778. 

Policy— Proofs  of  Loss — ^Waiver: 

Where  an  insurance  company  receives  and  retains  without 
objection,  affidavits  furnished  by  insured  in  an  attempt  to  supply 
proofs  of  loss,  strict  compliance  with  the  policy  as  to  such 
proofs  of  loss  is  thereby  waived. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
St  Paul  Fire  &  Marine  Ins.  Co.  v.  Griffin  (Okla.  S.  C.) : 
124  Pacific  Reporter  (July  15.  1912)  800. 
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Policy — Rule  of  Construction: 

A  policy  of  insurance  should  be  given  a  reasonable  con- 
struction in  order  to  effectuate  the  intention  of  the  parties. 

Same — Same— Written  Provieione: 

If  the  written  portions  of  a  policy  of  insurance  are  incon- 
sistent with  the  printed  portions,  the  provisions  in  writing  must 
control. 

Same— Same^Reasonable  Expectation  of  Parties: 

The  policy  insured  a  "stock  of  merchandise  principally  of 
stock  of  a  merchant  tailor."  It  provided  that  there  would  be 
no  liability  "if  (any  usage  or  custom  of  trade  to  the  contrary 
notwithstanding)  there  be  kept,  used,  or  allowed  on  the  above 
described  premises  benzine."  Held,  That  if  the  stock  of  a  mer- 
chant tailor  necessarily,  or  within  the  expectation  of  the  par- 
ties, included  a  small  amount  of  benzine,  then  the  provisions 
avoiding  the  policy  for  the  presence  of  benzine  cannot  be  given 
an  interpretation  which  would  result  in  the  avoidance  of  the 
contract;  the  words  "stock  of  a  merchant  tailor,"  being  written, 
would  control  the  printed  provisions  forfeiting  the  insurance  for 
the  use  of  benzine. 

Action  on  Policy — Evidence — ^Ambiguity: 

It  not  appearing  from  the  policy  exactly  what  the  parties 
intended  by  the  use  of  the  words  "stock  of  a  merchant  tailor," 
evidence  was  admissible  to  show  the  understanding  of  the  par- 
ties with  regard  to  the  meaning  of  such  words. 

Policy — Benzine — "Stock  of  Merchant  Tailor": 

The  policy  insured  a  "stock  of  merchandise  principally  of 
stock  of  a  merchant  tailor."  It  provided  that  there  would  be 
no  liability  "if  (any  usage  or  custom  of  trade  to  the  contrary 
notwithstanding)  there  be  kept,  used,  or  allowed  on  the  above 
described  premises  benzine."  The  evidence  was  to  the  effect 
that  benzine  was  used  by  insured  for  the  purpose  of  removing 
paste  on  clothes  that  they  might  be  altered,  and  not  for  clean- 
ing clothes.  Held,  That  this  evidence  was  sufficient  to  establish 
a  prima  facie  case  of  the  business  in  which  insured  was  engaged, 
and  was  a  necessary  part  of  the  stock,  and  that  its  use  was 
reasonably  within  the  expectation  of  the  parties. 

[Judgment  for  company  below.     Here   reversed  against  com- 
pany.] 

Gropper  v.  Home  Ins.  Co.  (N.  Y.,  App.  Tr.) : 

135  New  York  Supplement  (July  16,  1912)  1028. 

Policy— Forfeiture— Waiver— Knowledge  of  Agent: 

In  an  action  on  an  insurance  policy  which  contains  the  pro- 
visions that  the  policy  shall  be  void  if  the  insured  is  not  the  un- 
conditional owner  of  the  property  covered,  and  that  no  officer 
or  agent  of  the  company  is  authorized  to  waive  any  of  the  pro- 
visions thereof  except  in  writing  indorsed  on  or  attached  to  the 
policy,  where  the  company's  defense  is  that  such  provisions 
have  been  violated  in  that  there  was  a  lien  against  the  property 
at  the  time  it  was  insured,  and  plaintiff  replies  that  the  agent 
of  the  company  was  informed  of  such  lien,  that  notice  to  the 
1012-e 
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agent  was  notice  to  the  company,  and  that  the  company  thereby 
waived  such  provision  by  issuing  the  policy  with  knowledge  of 
the  lien,  there  can  be  no  recovery,  because  as  to  all  policies 
issued  prior  to  statehood,  such  notice  to  the  agent  is  not  notice 
to  the  company,  and  that  such  agent  has  no  authority  to  waive 
such  provisions  except  as  provided  in  the  policy;  that  parol 
proof  of  such  waiver  is  not  admissible;  and  that  a  violation  of 
such  provisions  renders  the  policy  void. 

Same — Iron-Safe  Clause— Sufficiency  of  Compliance: 

A  substantial  compliance  with  the  conditions  of  the  Iron- 
safe  clause  of  a  fire  policy  is  sufficient  to  entitle  the  insured  to 
recover. 

Same — Appralaement— Waiver: 

Where  an  insurance  company  defends  In  an  action  on  one 
of  Its  policies,  on  the  ground  that  plaintiff  had  failed  to  have  an 
appraisement  made  as  provided  in  the  policy,  and  the  record 
shows  the  proof  of  loss  was  duly  made,  and  that  the  company 
refused  to  adjust  such  loss,  and  refused  payment  of  same,  and 
denied  any  liability  for  same,  the  insured  was  not  deprived  of 
his  remedy  at  law  for  failure  to  have  the  property  appraised 
after  the  company  had  denied  any  liability  for  the  loss. 

[Judgment  for  plaintiff  below.     Here,  reversed  in  favor  of  com- 
pany.] 

Home  Ins.  Co.  of  N.  Y.  v.  Ballard  (Okla.  S.  C.) : 

124  Pacific  Reporter  (Jiily  16,  1912)  316. 

Mutual  Company — By-Laws — Contract: 

By-laws  of  a  mutual  company,  not  inconsistent  with  the 
provisions  of  the  policy,  will  be  binding  as  a  part  of  the  contract, 
notwithstanding  the  fact  that  no  reference  Is  made  to  such  by- 
laws in  the  policy. 

Same — Same — Policy — ^Vacancy: 

A  provision  of  a  policy  that  the  company  •'will  not  pay  any 
loss  or  damage  on  any  dwelling  house  when  vacant  more  than 
ten  days'*  is  not  inconsistent  with  a  by-law  that  the  "vacation 
of  any  insured  property  for  a  longer  period  than  ten  days  shall 
suspend  the  action  of  the  policy,  but  it  shall  revive  again  when 
reoccupied,  provided  the  owner  shall  notify  the  secretary  of 
such  reoccupation,"  since  the  provision  of  the  policy  probably 
means  that  vacation  of  the  property  for  ten  days  merely  sus- 
pends the  risk  during  the  time  it  remains  vacant.  To  revive 
the  policy  under  the  by-laws,  however,  notice  must  be  given  as 
provided  therein. 

Same — Same — Pleading : 

An  answer  that  at  the  time  the  policy  was  issued  the  com- 
pany delivered  to  Insured  a  copy  of  the  by-laws  was  a  sufficient 
allegation  that  the  by-laws  were  In  force  at  the  time  the  policy 
was  Issued,  since  a  by-law  if  not  in  force,  would  no  longer  have 
been  a  by-law. 
Same— Policy— "Vacant": 

Within  the  meaning  of  a  policy  stipulating  that  the  company 
will  not  be  liable  if  the  insured  property  be  vacant  for  more 
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than  ten  days,  a  house  Is  vacant  when  no  one  lives  therein 
though  it  may  then  contain  articles  of  furniture  which  the  last 
occupant  failed  to  remove. 

Action  on  Policy — Vacancy — Estoppel — ^Tender: 

To  avoid  liahility  on  the  ground  that  the  policy  became 
void  because  of  vacancy,  the  company  should  have  taken  affirma- 
tive action  upon  learning  of  the  vacancy  and  returned  to  the 
insured  the  unearned  part  of  the  premium.  Having  failed  to 
do  this,  it  could  not  rely  upon  the  vacancy  of  the  property  as  a 
defense. 

[Judgment  for   company   below.     Here   reversed   against   com- 
pany.] 

Brashears  et  al.  v.  Perry  County  Fanners'  Protective  Ins. 
Co.  (Ind.  App.): 

98  Northeastern  Reporter  (July  16,  1912)  889. 

Criminal  Law — False  Pretenses — ^Acts  of  Agent: 

An  indictment  charging  that  an  agent  of  a  fire  insurance 
company,  pursuant  to  an  agreement  with  a  policyholder  who 
had  suffered  loss,  reported  to  his  company  that  there  was  no 
other  insurance  on  the  property,  and  submitted  to  it  an  estimate 
of  the  cost  of  repairs  purporting  to  have  been  signed  by  a  con- 
tractor, when  in  fact  it  was  made  and  signed  by  such  agent, 
and  that  such  report  and  estimate  induced  such  company  to 
settle  the  loss,  which  it  would  not  have  done  had  it  known  the 
facts,  sufficiently  charges  the  commission  of  the  crime  of  ob- 
taining money  under  false  pretenses. 

Same — Conspiracy  to   Defraud — Knowledge  of  Agent — Estoppel 

of  Company: 

In  the  prosecution  of  an  agent  for  obtaining  insurance  mon- 
eys under  false  pretenses — the  false  pretenses  consisting  of  a 
false  report  to  the  company  that  there  was  no  other  insurance  on 
the  property — the  existence  of  the  conspiracy  between  such 
agent  and  the  insured  precluded  him  from  availing  himself  of 
the  rule  that  the  knowledge  of  the  agent  is  imputed  to  the 
company. 

Foreign  Connpany — ^Authority  to  Do  Business — Evidence: 

The  certificate  granted  by  the  Insurance  Commissioner  un- 
der Sec.  683,  Ky.  St.  is  sufficient,  in  a  prosecution  of  an  agent 
for  obtaining  money  from  a  foreign  company  under  false  pre- 
tenses, to  show  that  the  company  is  authorized  to  do  business 
in  the  State. 

[Accused  convicted  below.     Here  conviction  affirmed.] 
Saylor  v.  Commonwealth  (Ky.  C.  A.) : 

148  Southwestern  Reporter  (July  17,  1912)  6. 

Policy — Proofa  of  Loss — ^Waiver: 

The  policy  required  insured  to  file  a  detailed  statement 
of  the  loss,  setting  out  the  value  of  the  property,  his  interest, 
the  other  insurance,  the  purposes  for  which  the  building  was 
used,  and  etc.  Another  provision  stipulated  for  the  submission 
of  the  question  of  the  amount  of  loss  to  appraisers,  in  the  event 
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of  a  disagreement  Insured  failed  to  make  the  detailed  state- 
ment required.  Several  days  after  the  fire,  th%  company  sent  a 
special  agent  to  visit  insured  for  the  purpose  of  agreeing  upon 
the  amount  of  the  loss,  and  in  the  event  of  a  disagreement,  to 
arrange  for  having  the  loss  determined  by  appraisers.  Held, 
That  the  act  of  the  company  sending  its  special  agent  for  these 
purposes  was  not  a  waiver  of  the  requirements  that  insured 
should  file  a  detailed  statement  of  the  loss. 

Same— Same — Same— Authority  of  Adjuster: 

Special  agents  of  an  insurance  company  who  called  upon 
insured  for  the  purpose  of  determining  the  amount  of  the  loss, 
have  no  authority  to  waive  proofs  of  loss,  their  powers  being 
limited  to  the  determination  of  the  amount  of  loss.  Conse- 
quently their  representations  that  the  company  would  not  re- 
quire a  detailed  statement  of  the  loss,  when  not  ratified  by  the 
company  would  not  bind  it 

Same— Same — Same: 

A  letter  from  the  company's  attorney  stating  that  no  arbi- 
tration of  the  amount  of  loss  having  been  had,  nothing  was  then 
payable,  when  read  in  connection  with  the  further  statement 
that  the  company  would  rely  upon  all  of  its  legal  rights,  would 
not  amount  to  a  waiver  of  the  policy  requirement  that  insured 
furnish  a  detailed  statement  of  the  loss. 
[Judgment  for  company.] 

Rockwell  V.  Hamburg-Bremen  Fire  Ins.  Co.  et  al.  (Mass. 
S.  J.  C.) : 

98  Northeastern  Reporter  (July  28,  1912)  1086. 

Policy— Vacancy  Clause — ^Validity: 

A  provision  of  a  policy  that  it  should  become  null  and  void 
if  the  house  became  vacant  or  unoccupied  during  the  term  of 
the  insurance  was  one  the  parties  could  lawfully  make  and  must 
have  full  force  and  effect  unless  it  appears  that  it  was  abro- 
gated by  the  subsequent  oral  agreement 

Same— Same — Modification — Consideration: 

An  oral  agreement  made  after  the  issuance  of  the  policy 
to  the  effect  that  the  company  would  grant  a  vacancy  permit 
whenever  a  future  vacancy  might  occur  cannot  be  enforced  on 
the  ground  that  it  constituted  a  new  contract  abrogating  the 
stipulation  in  the  policy,  for  the  reason  that  it  is  unsupported 
by  a  new  consideration.  Parties  who  make  a  contract  have  the 
power  to  modify  it  by  a  subsequent  agreement  but  there  must 
be  a  sufficient  consideration  for  the  modification  to  give  it  coor 
tractual  force. 

Same— Waiver— Agreement  as  to  Future  Breaches: 

An  agreement  of  an  agent  that  a  future  breach  of  a  policy 
stipulation  will  be  condoned  does  not  amount  to  a  waiver,  as 
there  can  be  no  waiver  of  a  forfeiture  until  the  ground  for  for- 
feiture has  occurred. 

Same— Same — Vacancy: 

The  policy  provided  for  forfeiture  if  the  insured  premises 
should  become  vacant     Insured,  knowing  that  they  were  va- 
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cant,  noUfled  the  company's  agent  by  letter  of  such  fact  about 
three  weeks  before  the  fire,  and  requested  a  vacancy  permit. 
No  action  was  taken  by  the  company.  Held,  That  on  receipt  of 
the  notice  the  company  was  bound  to  act  with  reasonable  de- 
spatch and  either  issue  a  permit,  or  cancel  the  policy  and  return 
the  unearned  premium;  having  failed  to  act  it  is  charged  with 
having  waived  the  forfeiture  arising  out  of  the  vacancy. 

[Judgment  for  company  below.     Here  reversed   against  com- 
pany.] 
Patterson  v.  American  Ins.  Co.  of  Newark  (Kansas  City 
C.  A.): 

148  Southwestern  Reporter  (July  24,  1912)  448« 

Policy — Use  of  Kerosene  Oil — Forfeiture: 

The  policy  stipulated:  "This  entire  policy,  unless  otherwise 
provided  by  agreement,  indorsed  hereon  or  added  hereto,  shall 
be  void  ♦  •  ♦  if  there  be  kept,  used,  or  allowed  on  the 
above  described  premises  •  •  •  petroleum  or  any  of  its 
products  of  greater  inflammability  than  kerosene  oil  of  the  U. 
S.  Standard  (which  last  may  be  used  for  lights  and  kept  for  sale 
according  to  law).  ♦  ♦  ♦  Held,  That  the  words  in  parenthe- 
sis undertook  only  to  regulate  the  use  of  kerosene  oil  for  light- 
ing purposes,  and  did  not  prohibit  its  use  for  other  purposes 
than  for  lights,  and  hence  it  was  not  error  to  refuse  to  instruct 
the  Jury  that  if  they  found  that  insured  used  kerosene  oil  for 
heating  purposes  there  could  be  no  recovery. 

Same — "Chattel  Mortgage" — Lien  for  Rent: 

A  lease  providing  that  the  lessor  should  have  a  lien  on  the 
furniture  of  the  lessee  for  rent  does  not  constitute  a  chattel  mort- 
gage within  the  meaning  of  an  insurance  policy  covering  such 
furniture. 

Same^Fallure  to  Pay  Lose^Penalty — Demand: 

Where  the  company  made  no  excuse  for  a  failure  to  pay 
within  the  terms  of  the  policy  after  proof  of  loss  made,  and  by 
its  conduct  in  so  doing,  after  concluding  to  take  the  full  time 
and  subsequently  resisting  payment  on  the  ground  that  it  was 
not  liable  on  the  policy,  it  evinced  a  refusal  to  pay  after  it  un- 
derstood pajnnent  was  demanded,  and  it  was  not  relieved  from 
liability  for  a  penalty  and  attorney's  fee  on  being  cast  in  the 
suit,  because  a  mere  formal  demand  had  not  been  made  on  it 
for  pajnnent  of  the  loss. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Phoenix  Ins.  Co.  v.  Fleenor  (Ark.  S.  C.) : 

148  Southwestern  Reporter  (July  81,  1912)  €50. 

Action  on  Policy— Ownership— Pleading: 

An  allegation  that  the  company  insured  plaintiffs  on  "their 
certain  stock  of  merchandise"  was  a  sufficient  allegation  of  own- 
ership, as  against  a  general  demurrer. 

Policy — Inventory: 

Under  the  provision  of  a  policy  that  if  insured  had  no  rec- 
ord of  his  stock  an  inventory  should  be  made  within  30  days 
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from  the  date  of  the  policy,  no  breach  could  take  place  until  the 

expiration  of  the  30  days. 

[Judsnnent  for  plaintiff  below.    Here  affirmed  against  company.] 
Royal  Ina.  Co.  v.  W.  P.  Wright  &  Co.  (Texas  C.  C.  A.) : 
148  Southwestern  Reporter  (July  81,  1912)  824. 

Policy — Forfeiture — Estoppel — Knowledge  of  Agent: 

The  local  agent  of  the  defendant  insurance  company  was 
fairly  and  fully  informed  of  the  plaintiffs'  title  to  the  property 
insured,  and  accepted  the  premium  and  issued  the  policy  there- 
after. Held,  That  the  knowledge  of  the  agent  was  the  knowl- 
edge of  the  company,  and  the  company  is  therefore  estopped 
to  set  up,  as  a  defense  to  a  loss,  facts  of  which  they  had 
knowledge  before  the  issuance  of  the  policy. 

[Judgment  for  plaintiffs  below.    Here  affirmed  against  company.] 
Stotlar  et  al.  v.  German  Alliance  Ins.  Co.  (N.  D.  S.  C.) : 
186  Northwestern  Reporter  (July  12,  1912)  792. 

Policy— Other  insurance— "Void": 

The  policy  contained  the  following  provision:  "This  entire 
policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  if  the  insured  now  or  shall  here- 
after make  or  procure  any  other  contract  of  insurance,  whether 
valid  or  not,  on  the  property  or  any  portion  thereof  covered,  in 
whole  or  in  part,  by  this  policy."  Held,  That  procurance  of  other 
insurance  rendered  the  policy  voidable  only,  since  the  company 
had  the  right  to  waive  the  provision  and  keep  its  policy  in  force; 
the  word  ''void"  not  infrequently  being  understood  as  meaning 
voidable. 

Same— Same — Measure  of  Recovery: 

A  policy  provided  that  it  would  be  void  if  other  insurance 
were  procured  without  the  company's  consent.  Subsequently 
a  policy  was  issued  by  the  defendant  company,  covering  the  same 
risk,  providing  that  the  defendant  should  "not  be  liable  under 
this  policy  for  a  greater  proportion  of  any  loss  on  the  described 
property  ♦  ♦  ♦  than  the  amount  hereby  insured  shall  bear 
to  the  whole  insurance,  whether  valid  or  not."  Held,  That  irre- 
spective of  the  fact  whether  or  not  said  first  policy  became  ipso 
facto  void  upon  the  taking  out  of  the  second  policy  without  the 
consent  of  the  first  company,  it  should  be  considered  as  insur- 
ance in  estimating  defendant's  liability  under  the  clause  con- 
tained in  its  contract 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Southern  Nat.  Ins.  Co.  of  Austin  v.  Barr  (Texas  C.  C.  A.) : 

148  Southwestern  Reporter  (July  31,  1912)  845. 

Policy — Nature  of  Contract: 

A  contract  of  insurance  is  a  contract  of  indemnity,  the  ob- 
ject being  to  reimburse  the  Insured  for  his  actual  loss  not  ex- 
ceeding an  agreed  sum. 
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8am« — Insurable  Interest — How  Determined: 

Whether  or  not  a  person  has  an  Insurable  interest  in  prop- 
erty is  to  be  determined  by  whether  or  not  he  will  necessarily 
entail  pecuniary  loss  in  case  of  its  injury  or  destruction. 

Same — Same— Leasehold  Interest: 

A  mother  desiring  to  have  her  son  go  into  business  agreed 
orally  that  he  might  have  the  use  of  a  business  room  owned  by 
her,  during  the  period  of  her  lifetime,  at  a  rental  of  $16  per 
month.  Defendant  issued  its  policy  insuring  the  son's  interest 
knowing  that  the  mother  owned  the  property.  At  the  time  of 
the  issuance  of  the  policy  and  at  the  time  of  the  loss,  the  rea- 
sonable rental  value  of  the  room  was  $30  per  month.  Held, 
That  the  right  of  the  son  to  use  the  room  at  the  reduced  rental 
during  the  lifetime  of  his  mother  gave  him  an  insurable  interest 
therein. 

Same— Risk— Measure  of  Recovery — Leasehold  Interest: 

Where  a  leasehold  interest  is  insured,  the  value  of  the  un- 
expired term  is  the  measure  of  loss. 

Same — Same— Same— Same : 

The  loss  to  the  insured  from  the  destruction  of  a  building 
which  he  had  a  right  to  occupy  during  his  life  is  determined  by 
the  difference  between  the  reasonable  rental  value  and  the  rental 
cost  to  him  for  the  remainder  of  the  term,  such  term  to  be  com- 
puted from  the  life  tables  and  other  material  evidence. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Qetchell  v.  Mercantile  &  Mfrs.  Mut.  F.  Ins.  Co.  (Me.  S. 
J.  C): 

83  AtlanUc  Reporter  (August  1,  1912)  801. 

Policy— Change  of  Interest— bankruptcy*— Pleading: 

The  policy  contained  a  provision  that  it  should  be  rendered 
void,  "if  any  change  other  than  by  the  death  of  the  insured  take 
place  in  the  interest,  title  or  possession  of  the  subject  of  insur- 
ance whether  by  legal  process  or  by  Judgment  or  by  voluntary 
act  of  the  insured  or  otherwise."  The  complaint  on  the  policy 
alleged  that  insured  had  been  declared  a  bankrupt,  and  that 
plaintiff  had  qualified  as  his  trustee  in  bankruptcy.  Held,  That 
the  complaint  was  insufficient  in  not  alleging  that  plaintiff  qual- 
ified as  trustee  in  bankruptcy  subsequent  to  the  loss,  since  his 
qualification  prior  to  that  time  would  have  rendered  the  policy 
null  and  void  in  the  absence  of  any  agreement  with  the  com- 
pany that  the  policy  should  continue  thereafter. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Smith  V.  Security  Mut.  Fire  Ins.  Co.  (S.  D.  S.  G.) : 

187  Northwestern  Reporter  (August  9,  1912)  46. 

Policy — Change  of  Interest — Consent: 

The  policy  stipulated  that  if  the  interest  of  the  assured 
were  other  than  unconditional  ownership,  or  that  if  any  change 
took  place  in  the  interest,  title  or  possession  of  the  subject  of 
the  insurance  it  should  be  void.    Upon  request  of  insured,  the 
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company  endorsed  its  consent  that  the  Interest  of  insured  in 
the  property  be  assigned  to  W.  The  property  was  assigned  to 
W,  in  trust  for  a  bank  to  which  insured  was  indebted.  Held, 
That  consent  to  an  assignment  to  W  did  not  amount  to  an  agree- 
ment that  the  company  would  continue  the  insurance  in  his 
favor  as  trustee.  Consequently  the  assignment  to  W,  as  trustee, 
was  a  change  of  interest  to  which  the  company  did  not  consent, 
and  avoided  the  policy. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of  com- 
pany.] 

Smith  V.  Retail  Merchants*  Fire  Ins.  Co.,  Walker  Inter- 
vener (S.  D.  S.  C.)  : 

137  Northwestern  Reporter  (August  9,  1912)  47. 

Policy— Proof  of  Loss^Forfelture: 

Where  insured's  books  of  account  were  destroyed  in  the  fire 
which  burned  his  property,  and  the  company  upon  learning  of 
such  fact  requested  that  duplicate  bills  be  procured  of  all  goods 
purchased  since  the  policy  was  issued,  in  accordance  with  the 
terms  of  the  policy,  and  where  the  evidence  failed  to  show  that 
insured  made  an  effort  to  obtain  bills  for  some  of  the  goods  pur- 
chased during  that  period,  or  that  it  was  impossible  for  him  to 
obtain  them,  there  could  be  no  recovery. 

Same — Same— Same: 

The  policy  required  insured  on  request  to  furnish  books  of 
account,  duplicate  bills,  etc.,  and  made  compliance  therewith 
a  condition  precedent  to  the  maintenance  of  any  action  for  loss. 
Held,  That  the  purpose  of  the  provision  was  to  protect  the  com- 
pany by  furnishing  it  with  means  for  testing  the  accuracy  of 
the  proofs  of  loss.  Therefore,  in  order  to  make  out  a  case,  the 
insured  was  required  to  show,  either  that  he  had  complied  with 
the  condition,  that  it  was  not  possible  for  him  to  do  so,  or  that 
it  had  been  waived  by  the  insured;  and  upon  his  failure  to 
meet  this  burden  upon  him  the  defendant  was  entitled  to  a  ver- 
dict in  its  favor. 

Same— Same— Excuse: 

Where  it  is  shown  that  insured  by  the  use  of  such  reasonable 
means  as  are  within  his  power  is  unable  to  procure  duplicate 
bills,  it  is  a  sufficient  excuse  for  a  failure  to  comply  with  a  de- 
mand for  them  made  in  accordance  with  the  terms  of  the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Mutual  Fire  Ins.  Co.  of  Montgomery  County  v.  Pickett 
(Md.  C.  A.) : 

88  Atlantic  Reporter  (August  22,  1912)   1097. 

Policy — Risk — Description : 

A  policy  of  insurance  for  $2,000  on  "two  three-story  frame 
building  tin  roof,  and  its  additions  and  foundation  walls,  while 
occupied  as  dwellings,  Nos.  69  and  71  East  Twelfth  street,  Pat- 
erson,  New  Jersey,  and  being  $1,000  on  each  building,"  is 
in  its  legal  effect  a  specific  policy  of  $1,000  on  No.  69  East  Twelfth 
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street  and  $1,000  on  No.  71  East  Twelfth  street,  and  is  not  a 
blanket  policy  on  both  Nos.  69  and  71. 

Same — Same — Same: 

A  policy  of  insurance  for  "|2,000  upon  the  three-story 
frame  building,  and  its  additions  adjoining  and  communicating* 
including  gas  and  water  pipes,  heating  apparatus  and  all  per- 
manent fixtures,  while  occupied  as  a  dwelling  house  and  situ- 
ated Nos.  69  and  71  East  Twelfth  street,  Paterson,  New  Jersey," 
is  not  a  specific  policy  on  No.  69  and  No.  71,  but  is  a  blanket 
policy  on  both,  and  covers  to  its  full  amount  of  $2,000  both  on 
Nos.  69  and  71. 

Same — Same — Pro-Rating  of  Leas: 

In  distributing  the  loss  upon  two  parts  of  a  building  under 
one  roof,  and  each  part  capable  of  being  described  and  insured 
by  street  numbers,  between  an  insurance  policy  covering  both 
parts  for  a  gross  sum  and  a  policy  specifically  liable  on  each 
part,  both  of  which  policies  grant  permission  to  "effect  other 
insurance"  and  provide  that  the  liability  shall  not  be  greater 
"than  the  amount  hereby  insured  shall  bear  to  the  whole  insur- 
ance," the  blanket  policy  should  be  regarded  as  insuring  each 
part  to  the  entire  amount  unappropriated  when  it  is  reached, 
making  the  adjustment  part  by  part  in  the  order  of  the  greater 
loss,  if  that  will  work  substantial  equity  and  justice  to  all  con- 
cerned, and  deducting  the  sum  appropriated  to  the  part  as  it  Is 
adjusted  and  passed. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Grollimund  v.  Germania  Fire  Ins.  Co.  (N.  J.  C.  E.  A.) : 

83  Atlantic  Reporter  (August  22,  1912)  1108. 


Underwriters    Policy— Action— Mlajolnder    of    Partlee— Amend- 
ment after  Verdict: 

The  policy  sued  on  was  underwritten  by  two  companies.  It 
provided  that  "each  of  said  companies  acting  and  contracting 
for  itself  and  not  Jointly,  or  one  for  the  other,  hereby  agrees 
to  make  good  unto  the  insured,  subject  to  the  limitations  and 
conditions  herein  expressed,  such  loss  or  damage  by  fire  not  ex- 
ceeding one-half  of  the  whole  amount  hereby  insured."  It 
further  provided  that  in  case  of  suit  thereon,  it  would  be  neces- 
sary to  proceed  against  but  one,  the  other  being  bound  for  its 
proportion  of  the  loss  by  the  judgment  rendered.  Heldy  That 
although  under  the  conditions  of  the  contract  the  insured  was 
not  entitled  to  bring  a  joint  action  against  both,  in  the  interest 
of  justice  an  amendment  of  the  pleadings  would  be  allowed  set- 
ting out  a  single  cause  of  action  and  striking  off  the  verdict  as 
to  one  of  the  defendants,  it  appearing  that  insured  was  other- 
wise entitled  to  recover. 

[Judgment  for  plaintiff.] 

Kompa  V.  Eastern  Underwriters  Policy,  etc.    (Luzerne  Co. 
C.  P.) : 

69  The  Legal  Intelligencer  (August  80,  1912)  606. 
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Policy— Increase  of  RItk — ^Acts  of  Third  Parties: 

A  stipulation  that  the  policy  would  be  yoid  if  the  risk  were 
increased  by  any  means  within  the  knowledge  of  the  insured 
could  not  be  taken  as  meaning  an  increase  of  risk  by  the  act  of 
persons  with  whom  the  assured  had  no  connection  that  would 
make  him  responsible  for  their  acts,  and  over  whom  the  assured 
had  no  controL 

Same— Rule  of  Construction — Risk: 

Conditions  in  a  policy  will  not  be  extended  by  implication 
to  cover  matters  not  clearly  and  unmistakably  within  the  mean- 
ing of  the  condition  according  to  the  usual  and  ordinary  meaning 
of  the  words  used. 

Same— Foreclosure — Forfeiture: 

A  stipulation  in  a  fire  policy  that  it  shall  be  void  if,  with  the 
knowledge  of  insured,  foreclosure  proceedings  be  commenced 
or  notice  given  of  a  sale  of  any  property  covered  by  his  policy 
by  virtue  of  any  mortgage,  is  valid. 

Same— Rule  of  Construction: 

An  insurance  company  may  stipulate  in  its  policies  the  terms 
and  conditions  upon  which  it  will  take  risks,  and  it  is  for  the 
courts  to  construe  the  contract  and  give  such  effect  to  the  lan- 
guage used  as  the  parties  evidently  intended. 

Same— Foreclosure — increase  of  Risk: 

In  the  absence  of  an  express  stipulation  to  that  effect  in  the 
contract  it  can  hardly  be  said  that  the  mere  fact  of  the  com- 
mencement of  foreclosure  proceedings  by  a  third  party  would, 
as  a  matter  of  law,  constitute  such  a  material  or  substantial 
increase  in  the  risk  as  to  avoid  the  contract  of  insurance,  under 
a  clause  having  reference  generally  to  any  increase  in  the  risk. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Lavine   (Ala. 
C.  A.): 

69  Southern  Reporter  (August  81,  1912)  886. 


Policy — ^"Sole  and  Unconditional  Ownership": 

The  policy  stipulated  that  it  would  be  void  if  the  interest 
of  the  insured  were  other  than  sole  and  unconditional  owner- 
ship. Prior  to  the  time  of  the  issuance  of  the  policy  insured  had 
contracted  to  sell  the  property  to  another  in  consideration  of 
part  payment  in  cash  and  the  execution  of  a  note  for  the  balance, 
it  being  expressly  agreed  between  the  parties  that  insured  should 
execute  a  bill  of  sale  upon  payment  of  the  note.  The  possession 
of  the  property  was  delivered  at  the  time  the  original  agreement 
was  made.  Held,  That  the  contract  by  reason  of  delivery  of 
the  property  being  partly  executed,  insured  was  not  the  sole 
and  unconditional  owner  thereof. 

Same— Same— Waiver: 

The  policy  provided  that  It  should  be  void  if  the  interest  of 
the  insured  were  other  than  sole  and  unconditional  ownership. 
It  further  provided:     "This  company  shall  not  be  held  to  have 
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wftiyed  any  provision  or  condition  of  this  policy  or  any  for- 
feiture thereof  hy  any  requirement,  act  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examination  herein  provided 
for."  After  proofs  of  loss  had  been  submitted  the  adjuster  ac- 
knowledged receipt  of  same  and  requested  insured  to  appear 
at  the  office  of  the  company's  attorneys  for  examination,  which 
he  did.  Held,  That  under  the  conditions  of  the  policy  this  ex- 
amination did  not  constitute  a  waiver  of  the  sole  ownership 
•clause. 

[Judgment  for  company.] 

Point  Qratlot  Sand  &  Qravel  Co.  v.  Hartford  Ins.  Co.  (N. 
Y.,  Trial  Tr.) : 

186  New  York  Supplement  (September  S,  191S)   877. 

Wrong-Doer — ^Accord  and  Satisfaction: 

Whei*e  an  Insurance  company  pays  the  loss  occasioned  by 
a  wrong-doer  to  the  extent  of  its  policy,  and  the  balance  is  paid 
the  owner  by  the  wrong-doer,  all  liability  of  the  wrong-doer  to 
the  owner  on  account  of  such  loss  is  settled. 

Same— Primary  Liability — Subrogation  of  insurer: 

Under  a  statute  making  a  railroad  company  primarily  lia- 
ble for  loss  caused  by  it,  an  Insurance  company  having  paid  a 
loss  caused  by  a  railroad  company  is  subrogated  to  the  owner's 
rights  against  the  latter. 

Same— Same— Same— Statute : 

The  policy  provided  that  If  the  Insured  property  were  de- 
stroyed by  any  act  or  neglect  of  any  person  or  corporation  the 
company  upon  pas^ment  of  the  loss  should  be  subrogated  to  the 
owner's  rights  to  the  extent  of  such  payment.  In  1903,  after  the 
issuance  of  the  policy,  but  before  the  loss,  the  legislature  passed 
a  law  (Acts  Colo.  1903,  p.  404)  making  railroad  companies  lia- 
ble for  all  losses  by  fire  set  by  them,  but  providing  that  such 
liability  should  inure  solely  to  the  benefit  of  the  owner  and 
should  not  pass  by  subrogation  or  assignment  to  any  insurance 
companies.  Held,  That  the  statute  was  unconstitutional  as  im- 
pairing the  obligation  of  the  contract. 

[Judgment  dismissing  complaint  below.    Here  reversed  in  favor 
of  insurance  company.] 

British  American  Assur.  Co.  v.  Colorado  &  S.  Ry.  Co.  (Colo. 
S.  C): 

185  Pacific  Reporter  (September  2,  1912)  508. 

Policy— False  Swearing — Condition  Subsequent — Burden  of  Proof: 
The  stipulation  that  there  could  be  no  recovery  in  case  of 
fraud  or  false  swearing  by  Insured  touching  any  matter  relating 
to  the  insurance,  whether  before  or  after  loss,  is  a  condition 
subsequent  and  was  an  affirmative  defense,  the  burden  of  prov- 
ing which  was  upon  the  company. 

Same — Representations  as  to  Title — Burden  of  Proof: 

Representations  by  the  Insured  as  to  his  title  made  prior 
to  the  issuance  of  the  policy  were  conditions  precedent  to  the 
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attaching  of  the  risk,  anh  the  burden  of  proving  same  true  were 
on  the  insured. 

Action  on  Policy — Conditions  Precedent — Burden  of  Proof: 

In  an  action  on  a  fire  policy  the  insured  by  proving  his  in- 
terest, the  issuance  of  the  policy  to  him»  the  loss,  and  compliance 
with  the  conditions  as  to  notice  and  proof  of  loss,  establishes 
a  prima  facie  case.  Thereupon  the  defendant  may  offer  proof 
of  the  breach  of  any  condition  specially  pleaded  by  it,  and  the 
burden  then  rests  upon  the  insured  to  rebut  the  alleged  breach. 

Same— Forfeiture— Ettoppei : 

Where  knowledge  of  the  breach  of  conditions  of  the  policy 
was  not  acquired  until  after  the  loss,  its  retention  of  the  pre- 
mium after  acquiring  such  knowledge  furnished  no  foundation 
for  a  waiver  or  estoppel. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Benanti  v.  Delaware  Ins.  Co.  (Conn.  S.  C.  E.) : 

84  Atlantic  Reporter  (September  6,  1912)  109. 

Action  on  Poiicy — iyiutual  Mistake — Reformation: 

Plaintiff  owned  a  lot  on  which  he  was  having  a  building 
erected.  Upon  applying  for  insurance  on  the  property  he  stated 
to  the  agent  that  he  was  owner  of  the  property  and  was 'furnish- 
ing some  of  the  material,  and  that  a  Mr.  Bryant  was  the  con- 
tractor. The  agent  who  wrote  the  policy  admits  that  the  appli- 
cation was  made  by  plaintiff,  but  says  that  he  asked  plaintiff 
if  the  policy  should  be  written  in  his  name,  to  which  plaintiff 
replied  ''Yes";  thereafter  the  agent  suggested  that  it  should  be 
written  in  the  name  of  Bryant,  to  which  plaintiff  made  no  re- 
sponse. The  agent  testified  on  the  trial  that  he  thought  he  was 
protecting  plaintiff's  interest  and  that  he  thought  that  plaintiff's 
interest  had  been  covered  up  to  the  time  the  adjuster  refused 
payment  of  the  loss.  Held,  That  this  evidence  was  suflacient  to 
Justify  the  court  in  finding  that  plaintiff's  interest  was  not  pro- 
tected by  reason  of  a  mutual  mistake  of  the  parties. 

Same— Same— Same: 

If  the  contracting  parties  to  a  policy  of  fire  insurance  make 
a  mistake  in  the  name  of  the  insured,  a  court  of  equity,  upon 
proper  proof,  has  Jurisdiction  to  reform  the  contract  and  correct 
the  mistake. 

Same — Same— Same: 

If  a  party  applying  for  insurance  states  the  facts  to  the 
agent,  and  relies  upon  the  agent  to  write  a  policy  of  insurance 
that  will  protect  his  interests,  and  the  agent  so  understands, 
but  fails  by  inadvertence  or  mistake  to  so  write  the  contract,  the 
mistake  Is  mutual. 

[Judgment  for  plaintiff  below.    Here  afilrmed  against  company.] 
Dearborn  v.  Niagara  Fire  Ins.  Co.  (N.  M.  S.  C.) : 

125  Pacific  Reporter  (September  9,  1912)   606. 

Action  on  Policy — insurable  Interest — Pleading: 

An  allegation  that  plaintiff  owned  the  property  insured  at  the 
time  of  issuance  of  the  policy  is  suflScient  as  against  a  general 
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demurrer  to  show  an  Insurable  interest  at  the  time  of  loss,  plain- 
tiff's ownership  being  presumed  to  continue  until  the  contrary  is 
shown. 

Principal  and  Agent — Right  of  Agent  to  Act  in  Dual  Capacity: 

An  agent  or  broker  cannot  act  in  a  dual  relation  and  bind 
either  party,  unless  it  be  with  the  consent  of  the  parties  to  the 
transaction. 

Same — Same— Action — Pleading : 

Where  in  an  action  on  a  policy  it  was  alleged  that  one  M 
acted  for  the  insurer  in  making  the  contract,  and  there  was  no 
allegation  that  he  was  also  agent  of  insured,  or  that  his  attempt 
to  represent  conflicting  interests  was  without  consent  of  the  in- 
terested parties,  the  complaint  was  not  subject  to  demurrer  on 
the  ground  that  the  policy  was  invalid,  having  been  issued  by  an 
agent  who  was  also  agent  of  insured. 

Action  on  Policy — Service  of  Process — Agent: 

Where  it  is  alleged  in  the  petition  that  the  defendant  is  a 
foreign  corporation,  and  the  name  and  residence  of  the  local 
agent  upon  whom  service  may  be  had  is  set  out,  and  where  the 
process  also  gives  the  name  and  residence  of  such  agent,  it  is 
not  necessary  to  offer  evidence  to  show  that  the  party  actually 
served  is  the  agent  of  the  defendant,  when  the  sheriff's  return 
shows  the  citation  to  have  been  served  upon  the  party  named  as 
agent 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Liverpool  ft  L.  &  G.  Ins.  Co.  v.  McCollum  et  al.   (Tex. 
C.  C.  A.) : 

149  Southwestern  Reporter  (September  11,  1912)  776. 


insurance   Corporations— State    Regulations—Character  of   Busi- 
ness: 

The  business  of  fire  Insurance  is  not  impressed  with  a  pub- 
lic use  in  the  sense  that  the  public  can  demand  service,  but  it 
has  at  least  a  quasi  public,  as  distinguished  from  a  purely  pri- 
vate character  and  is  subject  to  state  regulation. 

Same— Same— Premium  Rates: 

Acts  Ky.  1912,  c.  5,  the  State  Insurance  Rate  Law,  creating 
a  state  insurance  board,  with  power  to  require  certain  data  to 
be  furnished  by  companies  doing  business  in  the  state,  and 
therefrom  to  establish  rates  which  shall  be  the  only  lawful  rates, 
is  within  the  power  of  the  legislature  and  does  not  impair  the 
rights  of  a  foreign  company  licensed  to  do  business  in  the  state. 

Same — Classification — Constitutional  Law: 

A  provision  in  a  state  statute  for  classification  of  insurance 
companies  for  rate-fixing  purposes  does  not  render  it  imconsti- 
tutional  as  denying  equal  protection  of  the  laws. 
[Motion  for  Injunction  denied.] 
Citizens  Ins.  Co.  v.  Clay  et  al.  (U.  S.  D.  C,  Ky.) : 

197  Federal  Reporter  (September  19,  1912)    435. 
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Policy — ^Acceptance— Evidence  Contldered: 

Defendant  issued  its  policy  to  take  the  place  of  a  policy 
canceled  by  another  company.  On  being  consulted  atter  the 
fire  as  to  whether  or  not  he  intended  to  make  claim  against  the 
defendant  company,  insured  stated  that  he  intended  to  hang  on 
to  all  of  the  policies.  Held,  That  this  was  sufficient  evidence  to 
rebut  the  charge  that  insured  had  not  accepted  the  defendant's 
policy. 

Same— Same— Action — Estoppel : 

After  the  fire  defendant  issued  its  policy,  dating  it  to  in- 
sure from  the  day  preceding  the  fire;  it  accepted  proof  of  loss 
and  participated  in  an  adjustment  which  proceeded  upon  the 
theory  that  there  were  four  valid  policies,  including  the  one  in 
controversy;  it  accepted  an  award  that  relieved  it  of  one-fourth 
of  its  liability,  and  issued  its  check  therefor.  Held,  That  these 
facts  are  an  admission  of  liability,  and  clearly  estop  defendant 
from  maintaining  its  allegation  that  *'it  was  without  notice  or 
knowledge  of  the  fact  that  said  plaintiff  had  refused  to  accept 
said  policy,  and  that  the  same  was  not  in  force  at  the  time  of 
the  loss." 

Same — Cancellation — Notice— Waiver: 

Where  insured's  agents,  having  authority  to  keep  the  in- 
surance at  a  certain  amount,  accept  a  substitute  policy,  insured 
is  charged  with  having  waived  the  five  day  cancellation  notice 
provided  for  in  the  original  policy. 

[Judgment  for  plaintiff  below.     Here  afl9rmed  against  company.] 
Pinley  v.  Western  Empire  Ins.  Co.  (Wash.  S.  C.) : 

126   Pacific  Reporter   (September  28.   1912)    1012. 


Policy— Waiver— Authority  of  Agent: 

When  a  local  agent  of  a  fire  insurance  company,  who  has  the 
power  to  accept  a  risk  and  deliver  the  policy  of  insurance,  at 
and  prior  to  the  time  of  the  delivery  of  the  policy,  is  advised 
and  has  full  knowledge  of  the  fact  that  other  insurance  upon 
the  property  is  in  force,  and  with  that  knowledge  accepts  the 
premium  and  delivers  the  policy,  such  policy  is  binding  upon  the 
company,  notwithstanding  the  fact  that  it  contains  a  provision 
prohibiting  the  existence  of  concurrent  insurance  without  writ^ 
ten  consent  thereto  endorsed  on  the  policy,  and  notwithstanding 
it  contains  a  provision  that  none  of  the  company's  officers  or 
agents  can  waive  any  of  its  provisions,  except  in  writing  en- 
dorsed on  the  policy. 

Action  on  Policy — Knowledge  of  Agent — Burden  of  Proof: 

The  burden  of  proof  rests  upon  the  insured  to  show  that  the 
agent  of  the  insurer  was  advised  and  had  knowledge  of  the  pre- 
existing insurance. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pfiuiy.] 

Western  Natl.  Ins.  Co.  v.  Marsh  (Okla.  S.  C.) : 

126  Pacific  Reporter  (September  28,  1912)  1094. 


Digitized  by 


Google 


will  FIRE  INSURANCE.  96 

Policy — ^Waiver — Authority  of  Agent: 

A  local  agent  of  an  Insurance  company,  who  has  authority 
from  the  company  to  solicit,  execute  and  deliver  contracts  of  in- 
surance, has  power  to  waive  the  conditions  of  the  policy,  such 
as  the  "additional  insurance  clause*'  and  the  "incumbrance 
clause"  at  the  time  of  the  execution  and  delivery  of  the  policy. 

Same — Same — Same: 

A  local  agent  of  an  insurance  company,  whose  only  power 
is  to  solicit  applications  for  insurance  and  forward  them  to  the 
company  for  approval,  when,  if  approved,  the  company  issues 
the  policy  and  causes  it  to  be  delivered  to  the  Insured,  has  no 
power  to  waive  any  of  the  provisions  of  the  policy  so  delivered, 
and  notice  to  such  agent  of  "additional  insurance"  taken  out  by 
the  insured  after  the  delivery  of  the  policy  is  not  notice  to  the 
company. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  <iom- 
pany.l 

Merchants  &  Planters'  Ins.  Co.  v.  Marsh  (Okla.  S.  C.) : 

126  Paciflo  Reporter  (September  23,  1912)  1100. 

Policy^-lncumbrance— Waiver — ^Authority  of  Agent: 

When  a  local  agent  of  a  fire  insurance  company,  who  has 
the  power  to  accept  a  risk  and  deliver  the  policy  of  insurance, 
at  and  prior  to  the  time  of  the  delivery  of  the  policy,  Is  advised 
and  has  full  knowledge  of  the  fact  that  a  portion  of  the  property 
insured  is  incumbered  by  a  chattel  mortgage,  and  with  that 
knowledge  accepts  the  premium  and  delivers  the  policy,  such 
policy  is  binding  upon  the  company,  notwithstanding  it  contains 
a  provision  that  none  of  the  company's  officers  or  agents  can 
waive  any  of  its  provisions,  except  in  writing  endorsed  on  the 
policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Insurance  Co.  of  North  America  v.  Little  (Okla.  S.  C.) : 
125  Paciflo  Reporter  (September  23,  1912)   1098. 

Policy— Iron-Safe  Clauee— Validity: 

The  provision  in  a  fire  insurance  policy  known  as  the  "iron- 
safe  clause,"  and  the  provision  requiring  the  insured  to  keep 
such  books  and  Inventories  as  will  show  the  amount  of  mer- 
chandise on  hand  In  case  of  loss,  are  valid  and  binding.  They 
are  beneficial  alike  to  the  assured  In  accurately  determining  the 
loss  sustained,  and  to  the  insurer  in  ascertaining  its  liability. 

Action  on  Policy — Pleading — Departure: 

In  an  action*  to  recover  on  an  insurance  policy,  where  plain- 
tiff alleges  that  he  has  fully  complied  with  all  the  conditions 
precedent,  and  the  defendant  answers  by  general  denial,  and 
further  alleges  that  plaintiff  has  violated  the  provisions  of  the 
policy  in  failing  to  keep  the  books  and  inventories  agreed  upon, 
and  in  failing  to  keep  same  in  a  fire-proof  safe,  and  plaintiff  re- 
plies, setting  up  facts  which  constitute  a  waiver  of  such  provl- 
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sions.    Held,  That  such  allegations  of  waiver  constitute  a  de- 
parture from  the  allegations  in  the  petition. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Springfield  Fire  &  Marine  Ins.  Co.  v.  Halsey  (Okla.  S.  C.) : 
126  Pacific  Reporter  (September  30,  1912)   237. 

Mutual  Company — By-Laws — Notice: 

The  by-laws  of  a  mutual  company  provided:  "In  case  of 
a  loss  or  damage  by  fire  to  any  property  insured  by  this  asso- 
ciation, notice  shall  be  given  in  writing,  within  thirty  days,  to 
the  president  or  secretary,  who  shall  immediately  appoint  a  com- 
mittee from  the  board  of  managers,  which  committee  shall  ex- 
amine and  assess  the  whole  amount  of  damage  sustained,  and 
report  the  same  to  the  board  of  managers  within  two  weeks 
from  the  time  of  receiving  information  of  their  appointment'' 
Held,  That  where  such  notice  was  not  given  there  could  be  no 
1  ecovery. 

[Judgment  for  company  below.    Here  aflarmed  In  favor  of  com- 
pany.] 
Masino  et  al.  v.  Farmers  &  Mechanics'  Mut  Ins.  Assn. 
(Pa.  S.  C): 

84  AUantic  Reporter  (Oct  3,  1912)   406. 

Policy — Sole  Ownershlp^Naked  Legal  Title: 

The  holder  of  the  naked  legal  title  to  property,  without  any 
beneficial  use  or  interest  therein,  has  not  the  unconditional  and 
sole  ownership  of  the  property,  within  the  meaning  of  a  provis- 
ion of  a  policy  of  fire  insurance  providing  that  the  entire  policy 
shall  be  void  if  the  interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership  of  the  property  insured. 

Same— Same — Waiver — Knowledge  of  Agent: 

A  provision  of  a  policy  of  fire  insurance  executed  in  the 
Indian  Territory  before  the  admission  of  the  state,  which  pro- 
vided that  "this  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be  void  ♦  ♦  ♦ 
if  the  interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership,  ♦  ♦  ♦  "  was  not  waived  by  reason  of  the  fact  that 
the  agent,  countersigning  said  policy,  had  knowledge  at  the  time 
the  policy  was  issued  that  the  insured  did  not  have  unconditional 
and  sole  ownership,  or  by  the  act  of  the  agent  thereafter  indors- 
ing upon  the  policy  a  vacancy  permit,  where  the  policy  provided 
that  no  officer,  agent,  or  representative  of  the  company  shall  have 
power  to  waive  any  provision  or  condition  of  the  policy  unless 
such  waiver,  if  any,  shall  be  written  upon  or  attached  to  the 
policy. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 
Des  Moines  Ins.  Co.  v.  Moon  (Okla.  S.  C.) : 

126  Pacific  Reporter  (October  21,  1912)  758. 

Policy — Other  Insurance — Agreements  of  Agent: 

An  assurance,  consent,  acquiescence  or  representation 
by  the  agent  who  solicits  the  insurance,  takes  the  application. 
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receives  the  premium,  and  delivers  the  policy,  that  insured  may 
carry  other  insurance  notwithstanding  a  prohibiting  clause  in  the 
policy,  is  binding  on  the  company  if  the  insured  be  ignorant  of 
the  limitations  upon  the  agent's  authority. 

Mutual  Company — Members— Poilcyhoidera: 

The  rights  and  liabilities  of  a  member  of  a  mutual  company 
as  a  member  are  to  be  ascertained  from  the  by-laws  of  the  com- 
pany and  the  statutes  controlling  it  His  rights  as  a  policy- 
holder are  to  be  determined  by  his  contract  of  insurance*  and  the 
interrelation  between  the  company  and  him,  as  insurer  and 
Insured,  as  in  other  contracts  of  insurance. 

Same — ^Authority  of  Agents — ^Waiver: 

The  officers  and  agents  of  a  mutual  company  have  the  same 
general  ];)owers  in  conducting  the  company's  insurance  business 
as  have  the  corresponding  officers  and  agents  in  stock  companies. 
Such  a  company  can  waive  its  by-laws  or  its  policy  provisions 
like  any  other  company. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Kentucky  Growers'  Ins.  Co.  v.  Logan  et  al.  (Ky.  C.  A.): 
149  Southwestern  Reporter  (October  23,  1912)  922. 

Application — Misrepresentation — Estoppel — Knowledge  of  Agent: 

Where  the  agent  at  the  time  of  the  application  knew  that 
the  building  was  occupied  by  a  tenant  the  defense  of  misrepre- 
sentation as  to  occupancy  was  not  available  to  the  company;  nor 
is  this  changed,  in  the  absence  of  fraud,  by  insured's  statements 
as  to  occupancy  made  after  the  application  was  executed. 

Policy — Renewal — Contract: 

The  renewal  of  a  fire  insurance  policy  constitutes  a  new 
contract 

Application — ^Act  of  Agent  Flillng  Blanks — Liability  of  Company: 
The  blank  renewal  application,  when  signed  by  insured,  was 
not  filled  in,  and  was,  after  sigrnature,  completed  by  defendant 
or  its  agents.  Held,  That  the  act  of  the  agents  of  the  corpora- 
tion in  filling  out  the  application  was  that  of  the  corporation 
and  not  of  the  insured. 

Policy — Construction — Vacancy: 

The  clause  providing:  "If  the  said  property  hereby  insured 
shall  become  vacant  for  more  than  thirty  days  by  the  removal 
of  the  owner  or  occupant,  and  so  remain  vacant  for  more  than 
thirty  days  without"  consent,  does  not  apply  where  at  the  time 
of  insurance  of  the  policy  the  premises  were  vacant. 

[Verdict  for  insured.     Motion  for  new  trial  overruled.] 
Cuptill  et  al.  V.  Pine  Tree  State  Mut.  Fire  Ins.  Co.  (Me. 
S.  J.  C): 

84  Atlantic  Reporter  (October  24,  1912)  629. 

Action  on  Policy — Ownershlp^Evldence: 

Proof  of  possession  at  the  time  of  making  the  application 
is  sufficient  prima  facie  evidence  of  title  to  real  estate,  in  an 
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action  on  a  policy  describing  the  risk  as  "his  (plaintiff's)  two- 
story,  shingle  roof  frame  dwelling  house." 

Same — False  Swearing — Burden  of  Proof: 

The  jury  were  instructed  that  the  burden  of  proof  of  both 
the  falsity  of  statements,  and  the  wilfully  false  swearing  as  to 
the  amount  of  loss  was  on  the  company.  Held,  That  the  instruc- 
tion was  proper.  The  burden  did  not  shift  to  plaintiff  upon  proof 
that  false  statements  were  made. 

[Judgment  for  plaintiff  below.    Here  affirmed  agrainst  company.] 
Kobin  V.  St.  Paul  Fire  &  Marine  Ins.  Co.  (Wis.  S.  C): 

137  Northwestern  Reporter  (October  26.  1912)  763. 


Policy — Limitation  of  Action — Waiver: 

A  denial  6f  all  liability  on  the  policy  and  peremptory  refusal 
to  pay  under  any  circumstances  is  a  waiver  of  the  right  of  the 
company  to  have  the  stipulated  time  before  any  suit  is  com- 
menced. Upon  such  denial  of  liability,  and  refusal  to  pay,  an 
action  may  be  commenced  at  once. 

Same — Same — Same — Non-Waiver  Agreement: 

The  clause  in  a  policy  of  insurance  stipulating  that  suit  may 
not  be  filed  until  the  expiration  of  a  certain  time  is  for  the  pur- 
pose of  allowing  the  company  time  for  investigation  of  any  loss 
for  which  claim  may  be  made;  it  is  waived  by  denying  liability, 
and  is  not  changed  by  reason  of  the  signing  of  a  non-waiver 
agreement,  as  such  non-waiver  agreement  has  reference  only  to 
acts  done  pending  adjustment.  A  denial  of  liability  presupposes 
a  completed  adjustment 

Same — Same— Action — Parties: 

Before  the  expiration  of  the  policy  limitation,  suit  was 
filed  by  the  receiver  of  the  insured  company,  in  the  name  of  such 
company.  Subsequent  to  the  expiration  of  such  .period,  the  re- 
ceiver, in  his  capacity  as  such  became  a  party  to  the  suit  Held, 
That  the  action  was  not  changed  by  the  receiver  being  made  the 
plaintiff  so  as  to  outlaw  the  suit  under  the  policy  limitation. 

Arbitration    and    Award— M ittake    of    Arbitrators— Validity    of 

Award: 

An  award  is  not  rendered  fatally  defective  because  the  arbi- 
trators misunderstood  the  blank  upon  which  the  arbitration  was 
made  and  placed  certain  figures  in  the  wrong  column. 

Same — Conclusiveness  of  Award: 

Where  an  award  allowed  the  assured  as  follows:     "Total 

amount  of  award  $3,872.62  and  the  damaged  stock,"  it  was  error 

for  the  court  to  direct  that  the  amount  of  the  damaged  stock  be 

deducted,  as  such  deduction  amounted  to  a  change  in  the  award. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Clark  Millinery  Co.  Inc.  v.  National  Union  Fire  Ins.  Co. 

(N.  C.  S.  C.) : 

76  Southeastern  Reporter  (October  26.  1912)  944. 
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Policy— Notice— Forfeiture: 

Where  an  insurance  policy  provides  that  notice  of  loss  must 
be  given  within  forty-eight  hours,  and  that  the  proofs  of  loss 
must  be  made  within  sixty  days,  but  does  not  expressly  provide 
that  a  failure  to  comply  with  these  provisions  shall  forfeit  the 
policy,  and  does  expressly  provide  that  a  failure  to  comply  with 
other  provisions  shall  forfeit  the  policy,  the  policy  is  not  for- 
feited by  failure  to  give  notice  or  make  proof  within  the  time 
limited  by  the  policy,  where  the  property  destroyed  was  a  build- 
ing, and  the  loss  was  total,  and  the  insured  was  not  actuated  by 
fraud  or  bad  faith  in  failing  to  comply  with  the  policy  as  ta 
time  of  giving  notice  and  making  proof. 
Same— Same — Same : 

Where  an  Insurance  policy  provided  that  "the  loss  shall  not 
become  payable  until  sixty  days  after  the  notice,  ascertainment, 
estimate,  satisfactory  proof  and  adjustment  of  loss  herein  re- 
quired have  been  received  by  this  company,  including  an  award 
by  arbitrators  when  arbitration  has  been  required,"  suit  cannot 
be  brought  before  the  expiration  of  sixty  days  after  proofs  of 
loss  have  been  furnished  the  company,  unless  the  time  has  been 
waived  by  the  company. 

[Judgment  for  company  below.    Here  aflEirmed  in  favor  of  com* 
pany.] 

Dixon  V.  State  Mut  Ins.  Co.  (Okla.  S.  C.) : 

126  Pacific  Reporter  (October  28,  1912)   787. 

Policy— Iron-Safe    Clause — Inventory: 

The  policy  contained  the  following  provision:  The  assured 
will,  at  least  once  in  each  calendar  year,  take  a  complete  item- 
ized inventory  of  stock  on  hand,  showing  the  different  grades  and 
brands,  and  unless  such  inventory  has  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  this  policy,'  one  shall  be 
taken  in  detail  within  thirty  days  of  issuance  of  this  policy,  or 
this  policy  shall  be  null  and  void.  Held,  That  the  provision  was 
valid  and  failure  to  comply  therewith  avoided  the  policy,  even 
though  at  the  time  of  the  fire  the  books  of  account  referred  to 
in  another  provision  of  the  policy  showed  exactly  the  amount  of 
goods  on  hand  at  the  time  of  the  fire. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Royal  Ins.  Co.  v.  Kline  Bros.  &  Co.   (U.  S.  C.  C.  A.); 
London  &  Lancashire  Fire  Ins.  Co.  v.  Same: 

198  Federal  Reporter  (October  31,  1912)    468. 

Policy— Contract  of  Unauthorized  Agent — Ratification: 

A  policy  of  insurance  issued  at  the  request  of  one  assum- 
ing to  be  the  agent  of  the  owner  of  the  property,  but  with- 
out authority  to  act  for  the  owner,  may  be  ratified  at  any 
time  before  the  insurance  company  has  withdrawn  from  the 
risk  even  after  the  property  has  been  destroyed. 

Corporatlona — Powers  of  Officers — Contracts: 

Where  the  by-laws  of  a  corporation  provide  that  "all  con- 
tracts or  obligations  of  any  kind  which  may  be  entered  into 
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shall  be  made  by  the  board  of  directors"  a  contract  made  by  the 
president  of  the  corporation  for  insurance  on  the  corporate 
property  was  invalid. 

[Judsnnent  for  plalntifC  below.     Here  reversed  in  favor  of  com- 
pany.] 

Marqusee  v.  Hartford  Fire  Ins.  Co.  (U.  S.  C.  C.  A.): 

198  Federal  Reporter  (October  81.  1912)   475. 

Policy — Risk — Parties: 

A  policy  made  in  the  name  of  a  particular  person  will  not 
protect  the  interest  of  any  other  person,  unless  it  contains  some 
words  which  indicate  that  it  is  intended  that  the  interest  of 
some  other  person  be  covered. 

Same — Same — Same— Paroi  Agreements: 

In  an  action  on  a  policy  issued  to  the  plaintiff,  individually* 
evidence  of  an  agreement  with  the  agent  that  the  policy  should 
cover  plaintiff's  interest  as  administrator  and  also  his  interest 
as  heir  was  incompetent,  under  the  rule  that  a  written  contract 
cannot  be  varied  by  parol. 

[Demurrer  to  complaint  sustained  below.    Here  exceptions  over- 
ruled.] 

Stanley  v.  Fireman's  Ins.  Co.  (R.  I.  S.  C.) : 

84  Atlantic  Reporter  (October  31,  1912)   601. 

Annotation — insurance — Loss  by  Theft  during  Fire: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Farmers  &  Merchants  Ins.  Co.  v.  ClufF,  heretofore  digested  in 
24  Insurance  Digest  88. 

36  Lawyers'  Reports  Annotated   (N.  S.)   892. 

Annotation — ^Appiicabiiity    of    Provision    for    Prorating    Where 

Other  Poiicy  is  Invalid: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Webb  V.  Concordia  Fire  Ins.  Co.,  heretofore  digested  in  1S2 
N.  W.  523. 

36  Lawyers'  Reports  Annotated  (N.  S.)  850. 

Annotation — Scope  and   Effect  of  Provision    Exempting   insurer 
from  Loss  Caused  by  lyiilitary  or  Usurped  Power  or  Order 
of  Civli  Authority,  Etc.: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Hocking  v.  British  America  Assur.  Co.  of  Toronto,  Canada, 

heretofore  digested  in  24  Ins.  Digest  41. 

36  Lawyers'  Reports  Annotated  (N.  S.)  1165. 

Annotation — Admissibility  of  insurance  Agent's  Memoranda  or 

Letters  as  to  Policies  and  Risics: 

Uuder  the  above  heading  appears  an  annotation  to  the  case 
of  Cummings  v.  Pennsylvania  Fire  Ins.  Co.,  heretofore  digested 
in  134  N.  W.  79. 

37  Lawyers'  Reports  Annotated  (N.  S.)  1169. 
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Annotation — Legality  of  Combination  among  Underwriters: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Harris  v.  Commonwealth  of  Virginia,  heretofore  reported  in 
73  S.  E.  561. 

8S  Lawyers'  Reports  Annotated   (N.  S.)   468. 

Annotation — insurance  Broilers  as  Agent  for  tiie  insured: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Morris  McOraw  Woodenware  Co.  v.  German  Fire  Insurance 
Co.,  heretofore  reported  in  62  S.  183. 

38  Lawyers'  Reports  Annotated  (N.  S.)  614. 

Annotation — ^Want  of  Title  to  Land  Wiiere  Insured  is  8oie  and 

Absolute  Owner  of  Building: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Nance  v.  Oklahoma  Fire  Ins.  Co.,  heretofore  reported  in  120 
Pac  948. 

88  Lawyers'  Reports  Annotated   (N.  S.)   427. 

Annotation — Delivery  of  Deed  In   Escrow  as  a  Change  of  Title 

or  Interest: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Pomeroy  v.  Aetna  Ins.  Co.,  heretofore  reported  in  120  Pa.  344. 
38  Lawyers'  Reports  Annotated  (N.  S.)  142. 

Annotation — Liability  of  insurer  for  Loss  Caused  by  Explosion: 
Under  the  above  heading  appears  an  annotation  to  the  case 
of  Wheeler  v.  Phenix  Ins  Co.,  heretofore  reported  in  96  N.  E.  452. 
88  Lawyers'  Reports  Annotated   (N.  S.)   474. 
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Action  to  Recover  Assessments — ^Amendment  of  Pleading — New 

Cause  of  Action: 

Insured  originally  filed  a  complaint  to  recover  excess  assess- 
ments which  he  alleged  had  been  collected  by  the  company  in 
violation  of  a  provision  of  the  policy  issued  to  him,  where  it  was 
provided  that  after  reaching  a  certain  age  insured's  assessments 
should  not  exceed  a  certain  amount  Afterwards  the  complaint 
was  amended  so  as  to  aver  breaches  of  other  provisions  of  the 
policy  for  which  recovery  was  also  demanded.  Held^  That  the 
amendment  introduced  a  new  cause  of  action  and  was  not  per^ 
missible. 

[Defendant's   motion   to   dismiss   amended   complaint   overruled 
below.     Here  reversed  in  favor  of  company.] 

Sowles  V.  Hartford  Life  Ins.  Co.  ( Vt.  S.  C.) : 

81  Atlantic  Reporter  (November  2,  1911)   98. 

Debtor  and  Creditor — ^Actlon  to  Recover  Premiums  Paid  in  Fraud 

of  Creditors— Accrual  of  Action: 

In  an  action  on  behalf  of  creditors  to  recover,  out  of  the 
proceeds  of  a  policy  on  the  life  of  a  deceased  debtor,  premiums 
paid  by  such  debtor  in  fraud  of  creditors,  under  Rev.  Laws 
Mass.,  c.  118,  Sec.  73,  St  1907,  c.  676,  Sec.  73,  providing  that  the 
premiums  on  a  policy  so  procured  shall  inure  to  the  benefit  of 
the  creditors  "from  the  proceeds  of  the  policy,"  the  statute  of 
limitations  did  not  begin  until  then,  as  the  cause  of  action  did 
not  accrue  until  the  insured's  death,  and  this  notwithstanding 
the  policy  provided  for  the  payment  of  specified  amounts  upon 
the  surrender  of  the  policy. 

Same— Same^-Loans  Paid  Out  of  Proceeds: 

Rev.  Laws  Mass.,  c.  118,  Sec.  73,  provides  that  premiums 
paid  on  life  insurance  in  fraud  of  creditors  shall  inure  to  their 
benefit  out  of  the  proceeds  of  the  policy.  The  premiums  were 
all  paid  by  insured  in  fraud  of  his  creditors.  During  the  life  of 
the  policy,  the  company  made  a  loan  to  the  insured  on  the 
security  of  his  policy  in  which  loan  agreement  the  wife  Joined. 
Held,  That  the  fact  that  the  wife  paid  this  loan  out  of  the  pro- 
ceeds of  the  policy  would  not  reduce  the  amount  to  be  deducted 
from  the  proceeds  of  the  insurance  for  the  benefit  of  creditors 
in  fraud  of  whom  the  premiums  had  been  paid. 

Policy — Beneficiary — ^Acceptance: 

Where  the  company,  at  the  assured's  request,  amended  the 
policy  so  as  to  make  it  payable  to  a  new  beneficiary,  such 
amendment  was  a  sufficient  transfer  of  the  policy  to  vest  the 
proceeds  thereof  in  the  new  beneficiary,  even  though  done  with- 
out his  knowledge  and  unknown  by  him  until  after  the  assured's 
death. 

103 
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8amo— Same — Same : 

The  validity  of  a  policy  of  life  insurance  made  payable  to 
the  wife  or  child  of  the  insured  does  not  depend  upon  their  con- 
sent to  the  provision  when  originally  made. 

Same — Fraudulent  Transfer — ^Wife  as  Transferee: 

Subsequent  to  its  issiiance,  the  policy  was  amended  in 
fraud  of  creditors  so  as  to  make  it  payable  $4,000  to  insured's 
wife  and  $1,000  to  his  son.  Heldj  That  such  a  transfer  made  to 
a  wife  cannot  itself  be  avoided  by  creditors;  made  to  a  son  it 
can  be. 

Same— Retention  of  Proceeds — Interest: 

Where  an  insurance  company  retained  part  of  the  proceeds 
of  a  policy  pending  the  outcome  of  a  claim  made  by  the  assured's 
creditors,  it  ought  not  to  have  been  charged  with  interest  there- 
on where  it  was  not  shown  that  it  realized  interest  during  such 
time. 

Same— Transfer  in  Fraud  of  Credltora— Avoidance: 

Where  an  insurer  retains  money,  part  of  the  proceeds  of  a 
policy,  merely  because  of  a  demand  and  proceedings  of  credi- 
tors of  insured,  and  is  not  shown  to  have  realized  interest 
thereon,  it  is  not  for  that  reason  chargeable  with  interest 

Premiums — Payment  In  Fraud  of  Creditors: 

Premiums  paid  by  assured  on  a  policy  on  his  life  under 
which  policy  he  himself  had  the  beneficial  interest  were  not 
paid  in  fraud  of  creditors. 

Same— Sams — Parties: 

Where  insured's  estate  is  insolvent,  his  administrator  Is 
the  proper  party  to  sue  to  recover  premiums  paid  by  insured* 
in  fraud  of  creditors,  out  of  the  proceeds  of  the  policies. 
[Judgment  for  plaintiff.] 
York  V.  Flaherty  et  al.  (Mass.  S.  J.  C.) : 

96  Northeastern  Reporter  (November  7,  1911)    68. 

Reinsurance— "Rechartered"— Reincorporation: 

A  new  company  was  organized  under  the  laws  of  Illinois  at 
the  instance  of  the  officers  of  a  company  chartered  by  Congress. 
It  had  the  same  name,  the  same  capital  held  by  the  same  per- 
sons in  the  same  relative  shares.  It  had  the  same  officers  and 
the  same  actual  headquarters:  It  was  organized  for  the  very 
purpose  of  succeeding  to  take  over  and  carrying  on  the  business 
of  the  old  company,  and  did  so.  To  each  of  its  policyholders, 
the  original  company  sent  a  letter  wherein  it  was  stated,  "The 
company  has  recently  rechartered  itself  under  the  laws  of  Illi- 
nois. Henceforth  its  home  office  will  be  in  Chicago  where  its 
principal  branch  office  has  always  been  located.  This  will  be  a 
great  aid  in  facilitating  the  handling  of  our  growing  business." 
It  is  strenuously  urged  that  it  is  impossible  as  a  matter  of  law 
for  a  company  chartered  by  act  of  Congress  to  recharter  itself 
under  the  laws  of  a  state,  and  that  therefore  this  letter,  instead 
of  being  a  notice  of  the  actual  transaction,  was  in  fact  a  false 
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statement  and  constituted  a  fraud  upon  the  policy  and  bond 
holders.  Held,  That  the  expression  "has  recently  rechartered 
itself*'  cannot  be  held  to  have  meant  to  assert  that  something 
impossible  had  been  accomplished,  but  that  in  a  practical  sense 
the  new  company  was  a  reorganization  of  the  old,  and  such  it 
was. 

Same^Repudiatlon — Rights  of  Policyholdera— Election: 

An  insurance  company  has  no  right  to  transfer  its  policy- 
holders without  their  consent  to  another  company;  but  it  is 
equally  true,  that,  if  a  solvent  person  or  corporation  agrees  to 
assume  and  pay  obligations  of  another,  that  is  in  legal  contem- 
plation an  agreement  for  the  benefiit  of  the  creditors.  Each 
policyholder,  when  an  attempt  is  made  to  transfer  him  has  at 
least  three  options:  First,  treat  the  transfer  as  an  abandon- 
ment of  {he  contract  and  bring  an  action  at  once  for  an  account- 
ing and  recovery  of  the  amount  then  due  on  his  policy  or  bond. 
Second,  continue  to  pay  his  premiums  under  protest  and  thus 
keep  the  contract  alive  as  against  the  company  by  whom  it  was 
issued  and  against  the  assets  transferred  by  it.  Third,  acquiesce 
in  the  transfer  and  assumption  of  his  claim  and  accept  the  new 
insurer.  But  he  could  not  at  the  same  time  ratify  and  repu- 
diate the  transfer.  He  could  not  retain  an  assumption  certifi- 
cate by  the  new  company,  pay  his  premiums  without  protest  to 
the  company  taking  over  the  business,  and  then  after  a  long 
period  of  time  hold  the  new  company  if  it  was  then  to  his 
advantage  to  do  so  or  repudiate  it  if  that  best  served  his  pur- 
pose. He  must  elect  his  course,  and,  having  once  made  a  definite 
election,  must  abide  by  it  in  the  absence  of  some  new  agree- 
ment 

Insurance  Company— Nature  of  Corporation — Receivership: 

Insurance  companies  are  not  classed  as  public  but  as  private 
corporations.  They  are  not  even  styled  quasi  pubhc  corpora- 
tions, but  a  large  insurance  company  is  a  public  institution, 
and,  where  there  is  no  apprehension  as  to  its  solvency,  a  court 
of  equity  will  consider  all  the  facts  as  to  the  relative  advantages 
of  a  receivership  or  accounting  before  granting  relief  of  that 
nature  at  the  suit  of  individual  policyholders.  Such  a  court 
takes  all  the  facts  into  consideration  in  determining  whether 
to  grant  such  relief  which  rests  largely  in  cases  of  this  nature 
in  the  discretion  of  the  court 

[Decree  for  defendant  companies  below.    Here  affirmed  In  favor 

of  companies.] 
Watson  et  al.  v.  National  Life  &  Trust  Co.  et  al.  (U.  S. 
C.  C.  A.,  8th  Cir.) : 

189   Federal  Reporter    (November  16,   1911)    872. 

Insolvency — Exemptions — Life  Pol icies — Statute : 

Sec.  36,  c.  142,  Wash.  Laws  1909  provides  that  premiums 
paid  for  life  insurance  in  fraud  of  creditors,  shall  inure  to  the 
benefiit  of  creditors.  The  title  of  this  act  is:  "An  act  to  regu- 
late the  business  of  life  insurance,  the  issuance  of  policies  of 
endowment  or  of  annuity,  and  the  organization  and  operation  of 
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companies  formed  to  transact  such  business" — ^is  broad  enough 
to  cover  the  whole  scheme  of  life  insurance.  Held^  That  the 
act  of  1909  did  not  effect  a  repeal  of  c.  125  of  the  laws  of  1895, 
and  c.  49  of  the  laws  of  1897,  both  of  which  provide  that  the 
proceeds  of  life  and  accident  insurance  shall  be  exempt  from 
creditors. 

8ame— Same— Same : 

The  exemption  of  life  insurance  proceeds  under  Wash,  laws 
1895,  c.  125,  from  liability  for  insured's  debts,  is  not  affected  by 
his  insolvency. 

Same — Same— Same— Statute : 

Wash.  Laws  1909,  c.  142,  Sec.  36,  providing  that  money  paid 
as  life  insurance  premiums  in  fraud  of  creditors  may  be  recov- 
ered out  of  the  proceeds  of  the  policy,  does  not  authorize  recov- 
ery of  premiums  paid  by  a  secured  creditor  or  deducted  from  the 
policy  by  the  insuring  company,  as  these  premiums  were  never 
a  part  of  the  assured's  estate. 

[Judgment  against  unsecured  creditors  below.     Here  affirmed.} 
Northwestern  Mut  Life  Ins.  Co.  v.  Chehalis  County  Bank 
et  al.  (Wash.  S.  C.) : 

118  Pacific  Reporter  (November  20,  1911)  826. 

Policy— Change  of  Beneficiary— Content  of  Company: 

The  policy  contains  a  provision  as  follows:  "Subject  to 
the  approval  of  the  company,  the  insured  may,  at  any  time  dur- 
ing the  continuance  of  this  policy,  provided  the  policy  is  not 
then  assigned,  change  the  beneficiary  or  beneficiaries  by  written 
notice  to  the  company  at  its  home  office,  accompanied  by  the 
policy,  such  change  to  take  effect  on  the  endorsement  of  the 
same  on  the  policy  by  the  company.  Held,  That  the  consent  of 
the  company  was  necessary  to  effect  a  change  of  the  beneficiary. 

Same— Same— Same : 

Under  a  policy  requiring  the  company's  consent  to  a  change 
of  beneficiaries,  the  insured  may  at  any  time  during  the  con- 
tinuance of  the  policy  change  the  beneficiary  by  written  notice 
to  the  company  at  its  home  office,  accompanied  by  the  policy, 
such  change  to  take  effect  on  the  endorsement  of  the  same  on 
the  policy  by  the  company. 

[Judgment   for   original  beneficiary.] 

Douglas  V.  Metropolitan  Life  Ins.  Co.  et  aL   (Cuyahoga, 
Ohio,  C.  P.): 

21  O.  D.  616. 

Action  on  Policy — ^Alteration — Pleadings  and  Proof: 

In  an  action  on  a  policy,  the  company  put  in  issue  by  its 
pleadings  nothing  except  the  effect  of  the  policy  as  written. 
Held,  That  under  such  issues  the  company  could  not  prove  an 
alteration  of  the  policy  after  its  issuance.  Such  a  defense  must 
be  specially  pleaded. 
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Same— Construction — Parol  Evidence: 

The  construction  of  an  insurance  policy*  being  In  writing, 
is  for  the  court 

Same— Surplus — ^Amount  to  be  Apportioned: 

On  the  back  of  the  policy  was  the  following  endorsement; 
A  choice  of  six  methods  of  settlement  upon  the  completion  of 
the  tontine  period  on  the  23  Oct  1910»  twenty-third  day  of  Octo- 
ber nineteen  hundred  and  ten»  namely,  I,  the  surrender  of  the 
policy  lor  its  full  value  consisting  of  the  entire  reserve  amount- 
ing to  $456,  four  hundred  and  fifty-six  dollars,  together  with  the 
surplus  then  apportioned  by  the  society  $644,  either  in  (1)  cash 
$1,000,  (2)  paid-up  assurance  $2,000,  (3)  a  life  annuity;  or,  II, 
the  continuance  of  the  policy  and  the  withdrawal  of  the  accumu- 
lated surplus,  either  in  (1)  cash,  $544,  (2)  paid-up  assurance, 
$1,000,  (3)  an  annuity.  In  this  list  of  privileges  the  figures 
"$544,"  "$2,000,"  "$544"  and  "$1,000"  are  all  written  in  pencil. 
Held,  That  the  words,  "together  with  the  surplus  then  appor- 
tioned by  the  society  $544,"  indicated  that  the  surplus  to  be 
apportioned  would  amount  to  that  sum,  and  bound  the  company 
to  apportion  that  amount 

Policy — Printed  Signatures — Statute  of  Frauds: 

The  policy  proper  was  signed  by  the  president  of  the  com- 
pany in  his  own  hand  writing.   On  the  reverse  side  certain  priv- 
ileges were  granted.     These  were  signed  by  the  names  of  the 
president  and  secretary  in  printing.    Held,  That  the  printed  sig- 
natures were  sufficient  to  satisfy  the  statute  of  frauds,  where, 
as  here,  the  paper  was  delivered  imder  circumstances  showing 
an  intention  to  regard  the  printed  name  as  the  person's  own. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.} 
Equitable  Life  Assur.  Soc.  of  U.  S.  v.  Meuth  et  al.  (Ky. 
C.  A.): 

140  Southwestern  Reporter  (November  22,  1911)  157. 

Policy — Pald-Up  Policy — Demand — ^Tlme: 

Although  a  policy  provides  that  demand  for  a  paid-up  pol- 
icy must  be  made  within  three  months  from  the  date  of  the 
default  in  the  payment  of  a  premium,  demand  may  be  made 
within  five  years  from  the  time  it  accrued,  under  the  decisions 
of  the  courts  of  Kentucky. 

Same— Same— Same — Commencement  of  Action: 

Insured  has  fifteen  years  from  the  time  of  making  demand 
for  paid-up  Insurance  within  which  to  institute  an  action  to 
enforce  his  rights  thereto,  under  the  decisions  of  the  courts  of 
Kentucky. 

Same— Same— Same : 

The  policy  stipulated  that  after  certain  premiums  were  paid, 
insured  would  be  entitled,  on  default  in  payment  of  premiums, 
to  a  paid-up  policy,  which' would  be  issued  on  demand.  After 
the  payment  of  26  premiums,  insured  wrote  a  letter  to  the  com- 
pany stating  that  he  would  pay  no  further  premiums  and  asking 
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what  amount  of  paid-up  insurance  would  be  given.  When  this 
letter  was  written,  the  insured  was  entitled  to  a  paid-up  policy, 
but  there  was  a  difference  between  the  insured  and  the  com- 
pany as  to  what  the  amount  of  the  paid-up  policy  should  be,  he 
insisting  that  he  was  entitled  to  a  paid-up  policy  for  $5,000; 
while  the  company  only  recognized  his  right  to  a  paid-up  policy 
for  $3,150.  Held^  That  it  is  only  necessary,  to  save  the  rights 
of  the  insured,  that  he  shall  in  substance  and  effect  demand 
within  the  time  allowed  a  paid-up  policy.  No  particular  form  of 
demand  is  necessary,  nor  is  it  material  in  what  language  the 
demand  is  worded,  so  that  it  is  in  fact  a  demand  for  the  policy 
to  which  the  insured  upon  default  in  the  payment  of  premium 
is  entitled;  or,  to  state  it  differently,  notice  to  the  company  that 
the  insured  will  not  pay  any  future  premiums,  and  wishes  issued 
to  him  a  policy  for  the  amount  due  him  under  the  contract 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Equitable  Life  Assur.  Soc.  v.  Amos  et  al.  (Ky.  C.  A.) : 

140  Southwestern  Reporter  (November  22,  1911)   172. 

Policy — Premium — Payment  by  Applying  Dividends: 

Insured  was  notified  by  the  company  that  the  second  annual 
premium  on  his  policy  amounting  to  $16.32  would  be  due  on  No- 
vember 28,  1906,  and  that  he  was  entitled  to  a  dividend  of  $2.45 
applicable  either  to  the  payment  of  his  premium  or  convertible 
into  paid-up  insurance.  Thirty  days  of  grace  was  given  within 
which  to  pay  premiums.  The  policy  authorized  payments  to  be 
made  quarterly,  semi-annually  or  annually.  The  quarterly  pre- 
mium amounted  to  $4.33.  Insured  died  January  10,  1907,  without 
having  paid  the  premium  due  in  November  28th,  1906.  If  the 
$2.45  dividend  had  been  applied  to  the  payment  of  the  premium, 
it  would  have  been  sufficient  to  have  carried  the  policy  beyond 
the  insured's  death.  Held,  That  there  being  nothing  in  the  con- 
tract authorizing  payment  of  premium  for  a  less  period  than 
three  months,  and  the  dividend  being  insufficient  to  pay  premium 
for  the  shortest  period  provided  for,  and  there  being  no  tender 
of  additional  money  sufficient  to  make  up  payment  for  even  the 
shortest  period  allowed,  and  nothing  to  show  consent  of  the  com- 
pany to  apply  the  dividend  pro  rata  payment  of  quarterly  pre- 
miums, or  waiver  of  its  right  to  stand  upon  the  terms  of  the 
contract,  the  company  was  not  bound  to  apply  the  dividend  to 
the  payment  of  the  premium. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Terry  v.  State  Mut  Life  Ins.  Co.  of  Rome,  Qa.  (S.  C.  S. 
C): 

72  Southeastern  Reporter  (November  25,  1911)  498. 

Interpleader — Sufficiency  of  Motion: 

Where  the  defendant  company  showed  by  its  motion  to  have 
insured's  administratrix  substituted  as  sole  defendant  upon  pay- 
ment of  the  proceeds  into  court,  that  the  beneficiary  in  the  pol- 
icy and  the  administratrix  both  claimed  the  proceeds,  and  that 
the  claims  of  the  administrator  were  without  collusion  with  it. 
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such  motion  for  interpleader  was  Bufflcient  without  showing  the 
facts  upon  which  the  administratrix  based  his  claims. 
[Order  of  interpleader  panted  below.     Here  affirmed.  1 
Pouch  V.  Prudential  Ins.  Co.  of  America  (N.  Y.,  App.  Div.) : 
131  New  York  Supplement  (November  27,  1911)  376. 

Statutory  Deposits — Ownership— Taxation: 

Sees.  648  and  648a  Ky.  St  require  domestic  life  insurance 
companies  to  keep  on  deposit  with  the  State  Treasurer  certain 
securities  to  be  held  for  the  benefit  of  the  policyholders  of  the 
company.  The  question  in  this  case  is:  Are  these  deposits 
taxable  as  choses  in  action?  The  company  contends  that  these 
securities  are  owned  by  the  policyholders  and  not  the  company; 
and,  this  being  so,  the  company  should  not  be  required  to  pay 
tax  on  them.  On  the  other  hand,  the  contention  of  the  taxing 
authorities  is  that  these  securities  deposited  with  the  State 
Treasurer  are  the  property  of  the  company,  and  therefore  sub- 
ject to  assessment  and  taxation  against  it  Held,  That  the  de- 
posits were  the  property  of  the  company,  and  being  its  property, 
it  must  pay  taxes  on  them. 

[Judgment   for  defendant  below.     Here  affirmed  against  com- 
pany. 1 

Commonwealth    Life    Ins.     Co.    v.    City    of    Louisville 
(Ky.  C.  A.) : 

140  Southwestern  Reporter  (November  29,  1911)  806. 

Pollcy"Nature  of  Contract — Evidence  Considered: 

No  provision  existed  in  the  policy  for  any  increase  in  the 
premium  rates  and  note  whereby  the  insured  was  bound  to  pay 
more  than  the  sums  specified  therein.  No  reference  was  made 
in  the  policy  to  the  articles  of  incorporation  nor  to  the  by-laws. 
Held,  That  the  policy  was  an  old-line  level  premium  policy,  not- 
withstanding the  fact  that  it  was  issued  by  a  company  organized 
on  the  assessment  plan  under  the  law  of  Missouri. 

Same^Place  of  Contract — Stipulations  by  Parties: 

It  is  within  the  power  of  the  parties  to  an  insurance  con- 
tract to  establish  the  place,  according  to  the  laws  of  which  the 
contract  shall  be  construed. 

Action  to  Rescind — Fraud — Evidence: 

Insured  sued  to  set  aside  and  cancel  a  policy  issued  by  de- 
fendant in  exchange  for  a  prior  policy  and  to  reinstate  the  old 
policy  on  the  ground  that  defendant's  agent  had  fraudulently 
concealed  the  fact  that  the  new  policy  would  be  subject  to  a 
lien.  The  company  sought  to  introduce  evidence  to  the  effect 
that  the  policy  promised  payment  upon  condition  that  sufficient 
funds  were  raised  by  the  mortuary  payments  made  by  the  mem- 
bers for  the  purpose  of  showing  a  right  to  increase  rates  so  as 
to  meet  the  promised  payments.  Held,  That  the  question  wheth- 
er the  original  policy  was  such  that  the  rates  might  be  raised 
is  merely  a  circunistaDce  bearing  on  whether  fraud  was  prac- 
ticed by  the  plaintiff,  which  becomes  immaterial  if  the  fraud  can 
be  fully  established  by  other  testimony. 
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Same — Same— Evidence  Considered — Negligence: 

Defendant's  agent  induced  insured  to  surrender  his  original 
policy  and  to  take  in  place  thereof  another  policy  in  the  same 
company  on  the  twenty-payment  plan.  This  agent,  after  read- 
ing to  the  assured  the  application  for  the  new  policy,  substi- 
tuted a  loan  agreement,  printed  in  the  same  style  and  form  as 
the  application,  which  assured  signed,  believing  he  was  signing 
the  application.  Held,  That  this  evidence  was  sufficient  to 
show  that  assured's  signature  to  the  loan  agreement  was  ob- 
tained by  fraud.  Held,  further.  That  the  agent  having  hurried 
the  transaction,  saying  that  he  had  to  catch  a  train,  and  having 
misrepresented  matters  to  assured,  the  latter's  negligence  in 
signing  the  loan  agreement  would  not  prevent  an  action  to  re- 
scind the  new  policy  and  to  reinstate  the  original. 

Same-^ame — Evidence : 

In  an  action  to  rescind  a  contract  induced  by  fraud,  it  is 
not  essential  that  the  exact  manner  of  perpetrating  the  fraud 
be  shown,  if  the  fraud  itself  be  proved. 

Same — Election  of  Remedies — Estoppel — Laches: 

Defendant's  agent  induced  insured  to  surrender  his  original 
policy  and  to  take  in  place  of  it  a  new  policy.  In  the  course  of 
the  transaction  the  agent,  by  means  of  fraud,  procured  insured 
to  sign  a  loan  agreement  whereby  the  company  was  given  a 
lien  on  his  new  policy.  There  was  nothing  in  the  policy  to 
show  the  existence  of  any  loan  agreement  between  insured  and 
the  company,  and  nothing  was  said  by  the  agent  to  the  insured 
concerning  it  Insured  did  not  learn  of  its  existence  until  about 
four  years  afterwards.  Shortly  after  such  knowledge  he  sued 
to  cancel  the  loan  agreement,  but  did  not  ask  for  cancellation 
of  the  policy.  The  court  having  intimated  that  in  his  opinion 
the  policy  contract  and  loan  agreement  constituted  an  indivisi- 
ble contract,  insured  took  a  non-suit,  and  thereafter  sued  to 
rescind  the  new  policy  and  to  reinstate  the  old.  Held,  That 
under  the  circumstances  insured  was  Justified  in  proceeding  in 
the  theory  that  the  loan  agreement  was  a  separate  contract,  and 
he  was  not  barred  from  suing  to  rescind  the  contract  in  toto  by 
reason  of  his  having  first  instituted  suit  merely  to  cancel  the 
loan  agreement  Held,  further.  That  the  delay  of  four  years 
was  excusable,  since,  until  the  fraud  was  discovered,  he  was  not 
charged  with  any  duty  to  proceed  and  he  was  therefore  not 
guilty  of  laches. 

Same — Tender  Back — ^When  Necessary: 

In  an  action  to  rescind  a  policy  on  account  of  fraud  of  de- 
fendant's agent,  and  to  reinstate  the  original  policy  for  which  the 
new  policy  was  exchanged  the  defendant  contends  that  plaintiff 
before  suing  should  have  tendered  back  that  which  was  re- 
ceived under  the  new  contract  In  his  bill  of  complaint  plaintiff 
offered  to  tender  back.  Held,  That  defendant's  contention  ig- 
nored the  distinction  between  actions  at  law  based  on  a  rescis- 
sion by  act  of  the  party,  and  a  suit  in  equity  to  obtain  a  rescis- 
sion. In  the  former  he  must  tender  to  the  opposite  party  all 
that  he  has  received.  In  the  latter  it  is  not  necessary  to  do 
this  before  suit,  but  it  is  sufficient  if  he  offers  to  do  so  in  his 
bfll. 
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Same — Payment  of  Premiums  after  Suit — Estoppel: 

In  an  action  to  rescind  a  policy  contract  on  account  of  fraud 
of  defendant's  agent  and  to  reinstate  the  original  policy  for 
which  the  new  policy  was  exchanged,  the  defendant  contends 
that  plaintiff,  because  of  payments  on  the  new  policy  after  filing 
suit  to  rescind,  afllrmed  the  new  policy,  and  is  estopped  to  claim 
a  rescission.  Held,  That  the  right  to  a  rescission  was  not  de- 
stroyed because  insured  continued  the  payments  on  the  second 
policy. 
Same — Fraud — Conditions  Precedent: 

Where  the  holder  of  an  insurance  policy  was,  by  the  fraudu- 
lent representations  of  the  agent,  induced  to  exchange  it  for  an- 
other, the  holder  was,  at  a  later  time,  entitled  to  rescind  the  con- 
tract and  insist  upon  the  reinstatement  of  his  original  policy, 
even  though  the  insurance  company  could  not  be  placed  in  exact 
statu  quo  because  of  the  past  protection  of  the  policy;  the  fraud 
having  been  that  of  the  insurance  company,  so  that  it  must 
stand  the  loss. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Green   et   ux.    v.    Security   Mut.   Life    Ins.    Co.    (Kansas 
City  C.  A.) : 

140  Southwestern  Reporter  (November  29,  1911)  825. 

Policy — Premium— Waiver — ^Authorlty  of  Agent: 

The  policy  required  premiums  to  be  paid  on  a  certain  date, 
allowing  one  month's  grace,  and  provided  that  the  payment  of 
a  premium  should  not  carry  the  policy  beyond  the  date  when 
the  next  premium  became  due,  except  as  to  the  period  of  grace. 
No  agent  of  the  company  was  authorized  to  modify  the  contract 
or  extend  the  time  for  payment  of  premiums,  or  to  waive  for- 
feitures. Held,  That  a  cashier  of  one  of  defendant's  local  offi- 
cers, having  authority  to  send  out  notices  of  premiums  and  to 
deliver  official  receipts,  had  no  authority  to  extend  the  time  for 
payment  of  a  premium  beyond  the  days  of  grace,  and  could  not 
bind  the  company  by  receiving  a  quarterly  premium  after  the 
policy  had  lapsed. 

Principal  and  Agent — Evidence: 

An  agency  for  a  corporation  may  be  proved,  and  authority 
to  act  for  it  may  be  Implied,  as  in  the  case  of  natural  persona. 

Contracts — Modification : 

An  agreement  in  writing  not  to  agree  by  parol  is  ended  by 
a  new  contiuct  which  contradicts  it 

Acts  of  Agent — Liability  of  Principal — Estoppel: 

An  insurance  company  is  bound  by  the  acts  of  its  agent 
within  the  scope  of  his  real  or  apparent  authority.  Such  agent 
may  waive  forfeitures  and  estop  the  company  so  as  to  prevent 
it  from  setting  up  defenses  which  would  operate  as  a  fraud  upon 
the  assured. 

Policy — ^Authority  of  Agent — ^Waiver: 

An  insurance  company  issuing  policies  through  the  medium 
of  agents  may  stipulate  in  its  contracts  that  its  provisions  can- 
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not  be  varied  by  notice  or  representations  not  brought  home  to 
the  actual  knowledge  of  one  of  its  principal  officers,  nor  by  any 
waiver  not  authorized  by  them. 

Same— Same— Same : 

A  provision  in  a  life  insurance  policy  that  no  agent  has 
power  to  modify  the  terms  of  the  contract  or  waive  its  condi- 
tions is  notice  to  the  insured  of  the  limited  authority  of  the 
agent  in  such  respect,  so  that  the  insured  may  not  rely  on  any 
conduct  of  the  agent  as  constituting  a  modification  of  the  con- 
tract, or  waiver. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

New  York  Life  Ins.  Co.  v.  O'Dom  (Miss.  S.  C.) : 

66  Southern  Reporter  (December  2,  1911)  879. 

Non-Payment  of  Premium — Forfeitures-Notice — Statute: 

The  policy  allowed  one  month  of  grace  within  which  to  pay 
premiums.  Sec.  92,  N.  Y.  Ins.  Laws,  provides  that  no  forfeiture 
shall  be  declared  for  non-payment  of  premiums  within  one  year 
after  default  unless  a  written  or  printed  notice  shall  have  been 
mailed  to  the  insured  '*at  least  fifteen  and  not  more  than  forty- 
five  days  prior  to  the  day  when  the  same  is  payable/'  stating 
the  amount  due,  and  the  place  where  and  the  person  to  whom 
the  same  is  payable,  and  that  unless  such  payment  shall  be 
made  by  or  before  the  day  it  falls  due  the  policy  shall  become 
forfeited,  and  "until  the  expiration  of  thirty  days  after  the  mail- 
ing of  such  notice."  The  semi-annual  premium  became  due  on 
February  27,  of  which  the  company  gave  due  notice.  Upon  the 
last  day  of  grace  the  company  accepted  one-fifth  of  the  premium 
and  extended  the  insurance  one  month,  at  the  end  of  which  time 
another  such  payment  was  made  and  the  insurance  again  ex- 
tended to  May  27,  at  which  time,  there  being  no  further  pay- 
ment, the  company  forfeited  the  policy  Held,  That  the  effect 
of  the  extensions  was  to  make  a  new  agreement  whereby  the 
company  agreed  to  give  the  insured  the  benefit  of  the  insurance 
provided  he  paid  the  balance  then  past  due;  the  forfeiture  had 
accrued  on  March  27,  and  it  was  therefore  not  incumbent  on  the 
company  to  give  any  further  notice,  notwithstanding  the  exten- 
sions. 

tJudgrment   for   plaintiff  below.     Here   reversed   in   favor  of 

company.] 
Stewart  v.  Home  Life  Ins.  Co.  (N.  Y.,  App.  Div.) : 

131  New  York  Supplement  (December  4,  1911)  504. 

Policy— Contract — Lex  Loci: 

The  allegation  that  the  policies  were  issued  in  New  Jersey 
is  not  sufficient  to  show  that  they  are  New  Jersey  contracts.  A 
contract  of  insurance,  made  in  Kentucky  and  to  be  performed 
in  Kentucky,  is  a  Kentucky  contract,  although  the  policies  may 
have  been  issued  in  New  Jersey. 

Same — Same^Forelgn  Statutes: 

The  policy  was  issued  by  a  New  Jersey  company.  The  con- 
tract was  delivered  in  Kentucky  and  was  to  be  performed  there. 
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Held,  That  the  policy,  not  making  the  laws  of  New  Jersey  a  part 
of  the  contract  by  reference,  such  laws  did  not  enter  into  or  be- 
come a  part  of  the  contract  Such  laws  had  no  force  beyond 
the  State. 

Action  on  Policy — ^Amount  of  Insurance— Sufficiency  of  Answer: 
The  policy  provided  thiit  if  the  insured  had  industrial  in- 
surance  at  the  time  of  her  death  exceeding  $460  it  would  be 
void.  The  company  alleged  in  its  answer  that  the  assured  at 
the  time  of  her  death  had  insurance  amounting  to  $738.  Heldy 
That  the  limitation  of  Industrial  insurance  to  $460  is  not  a  lim- 
itation as  to  all  Insurance.  The  policy  would  be  in  no  wise 
affected  if  there  was  other  insurance  than  industrial  insurance 
on  the  life  of  the  insured  exceeding  $460.  The  answer  does  not 
show  that  the  policies  referred  to  were  industrial  insurance; 
and,  this  not  appearing,  no  defense  was  shown  to  a  recovery 
upon  the  policies. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Prudential  Life  Ins.  Co.  v.  Fusco's,  Admr.  (Ky.  C.  A.) : 

140  Southwestern  Reporter  (December  6,  1911)  666. 

Application— Construction — Knowledge  or  Belief: 

The  application  contained  a  number  of  questions  with  ref- 
erence to  insured's  health,  history,  etc.,  and  concluded  with  the 
question:  "Are  you  now  in  perfect  health,  so  far  as  you 
know  or  believe?"  Held,  That  the  words  "so  far  as  you  know 
or  believe"  in  the  last  question  should  not  be  read  into  each  or 
any  of  the  previous  questions. 

Same^M  isrepresentatlons — Statute : 

Sec  639,  Ky.  St  (Russell's  St,  Sec.  4286),  provides:  "All 
statements  or  descriptions  in  any  application  for  a  policy  of  in- 
surance shall  be  deemed  and  held  representations  and  not  war- 
ranties; nor  shall  any  misrepresentation,  unless  material  or 
fraudulent  prevent  a  recovery  on  the  policy."  Held,  That  state- 
ments in  the  application  to  avoid  the  insurance,  under  Sec.  639, 
must  be  both  material  and  untrue,  but  if  material  and  untrue, 
the  good  faith  or  honest  intention  of  the  applicant  will  not  avoid 
the  forfeiture,  in  the  absence  of  some  evidence  of  knowledge  or 
information  on  his  part  of  the  existence  of  the  conditions  mis- 
represented. 

[Judgment   for  company   below.      Here   affirmed    in   favor   of 
company.] 

Blenke  v.  Citizens  Life  Ins.  Co.  (Ky.  C.  A.): 

140  Southwestern  Reporter  (December  6,  1911)  661. 

Policy— Prior  Qood  Health— -Forfeiture: 

The  policy  provided  that  it  was  void  if  before  its  date  in- 
sured had  had  disease  of  the  kidneys.  Just  prior  to  securing 
the  insurance  insured  had  been  confined  in  a  hospital  on  ac- 
count of  kidney  trouble,  and  afterwards  died  from  such  disease. 
Held,  That  the  company  was  not  liable  on  the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Hoffman  v.  Metropolitan  Life  Ins.  Co.  (N.  Y.,  App.  Div.) : 
181  New  Yotk.  Supplement  (December  11,  1911)   588. 
1912—8 


Digitized  by  VjOOQ IC 


114  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXV 

Premium — Non-Payment  of  Note— Forfeiture: 

Insured  executed  a  promissory  note  for  part  of  an  annual 
premium.  The  note  stipulated:  "Should  this  note  with  interest 
not  be  paid  when  due,  said  policy  shall  immediately  become  null 
and  void  without  notice,  subject  to  the  non-forfeiture  provisions 
contained  in  the  policy,  and  in  that  event  any  money  paid  on 
account  of  premium  for  which  this  note  is  given  shall  become 
the  property  of  the  company."  fTeW,  That  the  note  was  merely 
an  extension  of  time  for  the  payment  of  the  premium,  and  that 
default  in  payment  of  the  note  worked  a  forfeiture  of  the  policy. 

Same — Payment — Evidence : 

Insured  executed  a  promissory  note  for  part  of  an  annual 
premium,  which  note  merely  extended  the  time  for  the  payment 
of  the  premium.  To  this  note  the  company  pinned  a  receipt  for 
the  premium,  evidently  for  the  purpose  of  delivering  it  with  the 
note  upon  payment  of  the  note.  The  receipt  was  never  deliv- 
ered to  insured.  It  was  produced  at  the  trial  upon  order  of  the 
court  Held,  That  the  receipt,  under  these  circumstances,  was 
incompetent  to  prove  payment  of  the  premium. 

[Judgment   for  plaintiff  below.     Here   reversed    In   favor   of 
company.] 

Sexton  V.  Greensboro  Life  Ins.  Co.  (N.  C.  S.  C.) : 

72  Southeastern  Reporter  (December  16,  1911)  86S. 

Policy — ^Assignment — Insurable  Interest: 

A  person  may  take  out  a  policy  of  insurance  on  his  own 
life,  making  the  policy  payable  to  himself,  and  pay  the  first  or 
subsequent  premiums,  and  then  in  good  faith,  and  not  as  a  cloak 
or  cover  for  a  wagering  transaction,  or  as  a  mere  speculation, 
and  for  a  valuable  consideration,  assign  the  policy  to  a  person 
having  no  insurable  interest  in  his  life,  and  such  assignee  may 
recover  on  the  policy  under  the  assignment. 

[Judgment   for  assignee   below.     Here   affirmed    in   favor  of 

assignee.] 
Johnson  v.  Mutual  Benefit  Life  Ins.  Co.  et  al.  (N.  C.  S.  C.) : 
72  Southeastern  Reporter  (December  16,  1911)  847. 

Policy— Gift— Writing : 

No  writing  is  necessary  to  effect  a  valid  gift  of  a  policy  of 
insurance.  Delivery  of  the  policy  to  the  donee  under  circum- 
stances evidencing  an  intent  to  vest  title  in  such  donee  is  suffi- 
cient 

[Judgment  for  donee.] 

Young  V.  Prudential  Ins.  Co.  et  al.   (N.  Y.  S.  C,  Suf- 
folk Co.) : 

131  New  York  Supplement  (December  26,  1911)  968. 

Policy — Premium — Date  of  Payment: 

On  August  7  insured  applied  for  a  policy  on  his  life.  It  was 
issued  September  23.  It  provided  that  it  was  issued  "in  con- 
sideration of  the  *  *  *  sum  of  thirty-eight  dollars  and  nine- 
ty-eight cents,  to  it  in  hand  paid,  and  of  the  annual  premium 
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of  thirty-eight  dollars  and  ninety-eight  cents,  to  be  paid  •  •  • 
at  or  before  12  o'clock  M.  on  the  7th  day  of  August  in  every 
year  during  the  life  of  the  insured."  Thirty  days  of  grace  were 
allowed.  Held^  That  even  though  this  provision  fixed  the  date 
of  the  second  payment  less  than  a  year  after  the  issuance  of 
the  policy  it  definitely  determined  the  dates  at  which  all  pre- 
miums were  payable,  and  the  thirty  days  grace  would  not  ex- 
tend the  time  within  which  payment  might  be  made  beyond 
September  7. 

Same— Same— Same— Term  Insurance: 

On  August  7  insured  applied  for  insurance.  The  policy  was 
issued  September  23,  and  recited  that  the  subsequent  premiums 
would  be  payable  on  August  7  of  each  year  thereafter.  The 
policy  provided  "that  during  the  first  year  from  the  date  thereof 
this  policy  shall  be  one  of  term  insurance/'  and  that,  "if  the 
second  year's  premium  be  then  paid,  the  policy  shall  become  a 
limited  payment  policy  and  the  company  shall  begin  on  the  7th 
day  of  August,  1908,"  the  accumulation  of  a  reserve.  Held,  That 
the  insured,  under  the  policy,  had  the  right  to  convert  the  term 
policy  into  a  limited  payment  policy  by  the  payment  of  the  sec- 
ond premium  any  time  within  one  year  from  September  23,  not- 
withstanding that  August  7  was  the  day  fixed  for  the  payment 
of  premiums. 

[Judgment  for  company  below.     Here  affirmed  against  com* 

pany.] 
Tigg  V.  Register  Life  &  Annuity  Co.  of  Iowa  (Iowa  S.  C.) : 

133   Northwestern  Reporter  (December  15.  1911)   822. 

Husband  and  Wife — Insurance  Proceeds — Ownership: 

Insurance  proceeds  received  by  a  wife  upon  the  death  of  her 
first  husband  belonged  to  the  wife  as  her  separate  property. 
Prima  facie  such  insurance  was  procured  by  the  husband,  or  with 
his  consent,  as  a  settlement  on  the  wife. 

[Judgrment  for  husband  below.     Here  reversed  in  favor  of  wife's 
devisee  as  to  insurance  proceeds.] 

Hughey  v.  Warner  (Tenn.  S.  C): 

140  Southwestern  Reporter  (December  20,  1911)  1058. 

Assessment  Company — Applicability  of  Non-Forfeiture  Law: 

Sec.  5856,  Mo.  Rev.  St  1889,  the  non-forfeiture  law,  does 
not  apply  to  companies  doing  business  on  the  assessment  plan. 

Policy — Nature  of  Contract — ^Assessment  Plan — Statute: 

Sec.  6950,  Mo.  Rev.  S.  1909,  provides:  That  "every  con- 
tract  whereby  a  benefit  is  to  accrue  to  a  person  or  persons 
named  therein,  upon  the  death  or  physical  disability  of  a  person 
also  named  therein,  the  payment  of  which  said  benefit  is  in  any 
manner  or  degree  dependent  upon  the  collection  of  an  assess- 
ment upon  persons  holding  similar  contracts  shall  be  deemed 
a  contract  of  insurance  upon  the  assessment  plan.  Held,  That 
even  though  a  policy  contains  provisions  for  fixed  and  defined 
sums  to  be  paid  at  certain  intervals,  still  if  such  payments  do 
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not  form  the  only  resource  for  the  payment  of  the  benefit,  and 
are  not  necessarily  sufficient  for  that  purpose,  but  by  the  terms 
of  the  contract  shall  be  supplemented,  if  necessary,  by  an  as- 
sessment which  shall  be  levied  by  some  designated  person  or 
body,  and  be  directed  against  and  binding  upon  persons  holding 
similar  contracts,  then  such  policy  is  a  contract  of  insurance 
on  the  assessment  plan. 

Same — Same — Evidence — By-Laws: 

The  policy  proTided  for  certain  fixed  sums  to  be  paid  at 
specified  intervals,  part  of  which  were  to  be  applied  towards 
the  accumulation  of  a  mortuary  fund  and  an  emergency  fund. 
Death  losses  were  primarily  payable  out  of  the  mortuary  fund, 
and,  if  that  proved  insufficient,  then  out  of  the  emergency  fund. 
The  policy  expressly  provided  that,  ''should  the  emergency  re- 
serve fund  be  used,  in  excess  of  statutory  requirement,  for  the 
payment  of  death  claims,  its  impairment  shall  be  made  good  by 
additional  premium  calls  sufficient  to  pay  the  maximum  amount 
of  insurance  stated  in  the  policy."  The  by-laws  provide  that 
such  additional  premium  calls  shall  be  ''against  all  members  of 
the  association  according  to  the  ratio  of  the  mortuary  call,"  and 
empower  the  "executive  committee"  to  levy  the  same  and  pre- 
scribe the  extent  and  manner  of  serving  notice  thereof.  Held, 
That  in  determining  the  character  of  the  contract  the  by-laws 
and  constitution  were  to  be  considered  even  though  the  policy 
did  not  in  terms  make  them  part  of  the  contract,  since  it  did 
provide  for  the  making  of  the  assessments. 

Same— Same — ^Attettments — Personal  Liability  of  Members: 

Where  it  appears  that  it  was  compulsory  on  the  association 
to  levy  assessments  to  make  good  any  impairment  of  the  emer- 
gency fund  maintained  by  it,  and  that  such  assessments  were 
to  be  levied  on  all  members,  and  that  members  must  all  be 
holders  of  policies,  and  that  all  policies  issued  by  the  com- 
pany were  the  same  as  that  sued  on,  the  contract  was  an  as- 
sessment contract  in  all  respects,  the  holders  of  which  were 
personally  liable  for  assessments. 

Reinsurance — ^Assumption    by   Old   Line   Company   of   Risks  of 
Assessment  Company — Effect  on  Policy  Contract: 

The  defendant,  an  old  line  company,  reinsured  all  of  the 
business  of  an  assessment  company  and  assumed  payment  of  all 
of  the  policies.  It  issued  to  the  holders  of  policies  in  the  as- 
sessment organization  certificates  reciting  that  it  assumed  such 
policies  "under  and  according  to  the  terms  and  conditions  there- 
of." Held,  That  the  assumption  of  the  payment  of  the  policies 
by  the  old  line  company  did  not  change  the  policy  contract  from 
an  assessment  contract  to  an  old  line  policy,  even  though  the 
reinsurer  had  no  authority  to  levy  assessments.  The  lack  of 
power  of  the  old  line  company  to  levy  the  assessment  would  not 
deprive  policyholders  of  their  right  originally  given  to  them  by 
solemn  contract  and  never  surrendered  to  have  others  holding 
similar  contracts  contribute  by  pajring  assessments  toward  pay- 
ing death  benefits  as  they  accrue;  nor  should  it  deprive  defend- 
ant of  the  consideration  solemnly  promised  to  it  in  considera- 
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Hon  of  its  entering  into  the  very  contract  of  assumption  which 
plainUfl  seeks  to  enforce. 

Action  on  Policy — Estoppel — Pleading: 

In  a  suit  on  an  insurance  policy  evidence  of  a  waiver  of  a 
condition  is  admitted  under  an  allegation  of  performance,  for 
the  reason  that  'Mt  is  merely  evidence  of  a  performance/'  and 
is  "proof  of  performance"  within  the  meaning  of  the  conditions: 
of  the  policy  in  Missouri.  The  same  rule  applies  to  evidence 
of  an  estoppel.  But  where  non-performance  has  been  admitted, 
viz:  that  premiums  were  not  paid,  an  estoppel  or  waiver  of  pay- 
ments of  premiums  could  not  be  proved  under  the  general  alle- 
gation of  performance. 

Same — Proofs  of  Death — ^Waiver — Evidence: 

Where  the  complaint  alleged  waiver  of  proofs  of  death,  a 
letter  by  the  company  asserting  that  the  policy  lapsed  on  a  des- 
ignated date  because  of  the  failure  of  insured  to  pay  an  assess- 
ment due  on  that  date,  was  admissible  to  show  waiver  of  proofs 
of  death. 

[Judgment  for  company  below.  Here  affirmed  In  favor  of  com- 
pany.] 

Moran  v.  Franklin  Life  Ins.  Co.  (St  Louis  C.  A.) : 

140  Southwestern  Reporter  (December  20,  1911)  955. 

Action  on  Policy — Issues — Burden  of  Proof: 

The  company  pleaded  in  answer  to  the  complaint  on  the 
policy  that  the  insured  had  committed  suicide  within  a  year 
from  the  date  of  the  policy,  and  that  by  reason  thereof,  under 
the  terms  of  the  policy,  it  was  liable  only  for  the  premiums  paid 
by  the  insured,  which  were  repaid  by  it  to  plaintiff.  This  set- 
tlement was  pleaded  as  an  accord  and  satisfaction.  The  reply 
was  in  two  paragraphs;  the  first  denied  that  insured  committed 
suicide,  and  also  denied  the  repayment  of  the  premiums  and  the 
execution  of  a  receipt  therefor  releasing  the  company;  the  sec- 
ond paragraph  alleged  that  the  receipt  executed  by  the  plain- 
tiff and  her  surrender  of  the  policy  were  without  consideration. 
The  allegations  of  the  reply  were  not  controverted.  Held,  That 
the  allegations  of  the  reply,  being  uncontroverted,  must  be  taken 
as  confessed;  consequently  the  only  issue  presented  by  the 
pleadings  was  a  question  of  suicide,  and  upon  this  single  issue 
the  burden  of  proof  was  on  defendant 

[Judgment  for  plaintiff  below.  On  appeal,  reversed  In  favor 
of  company,  139  S.  W.  Reporter  769.  Petition  for  re- 
hearing granted  and   former   opinion   withdrawn.] 

Commonwealth  Life  Ins.  Co.  v.  Hughes  et  al.  (Ky.  C.  A.) : 

140  Southwestern  Reporter  (December  20.  1911)  1014. 

Application — "Medical  Examination" — Completion  of  Contract: 
Upon  execution  of  his  note  for  the  first  premium  the  appli- 
cant was  given  a  receipt  reciting  that  if  the  application  were 
accepted  the  insurance  would  be  effective  "from  the  date  of  the 
medical  examination."  Held,  That  the  medical  examination 
contemplated  by  the  receipt  was  a  final  examination,  or  an  ex- 
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amlnatlon  that  the  applicant  desired  should  be  submitted  to  the 
company,  and  not  an  examination  retained  by  the  medical  exam- 
iner under  an  arrangement  or  agreement  with  the  applicant  that 
it  shall  not  be  forwarded  to  the  company  imtil  another  examina- 
tion is  made.  Held,  further,  That  the  stipulation  in  the  receipt 
could  not  be  construed  as  having  created  a  contract  betweeen 
the  parties  from  the  date  of  the  medical  examination;  the  con- 
tract was  not  to  be  complete  until  the  application  had  been  ap- 
proved by  the  company. 

Policy — Rufe  of  Conttructfon: 

Notwithstanding  the  rule  that  insurance  contracts  must  be 
construed  liberally  in  favor  of  the  assured,  courts  never  go  to 
the  extent  of  putting  into  the  contract  words  that  would  make 
a  radical  change  in  its  meaning,  or  that  would  make  for  the  par- 
ties a  contract  they  did  not  make  for  themselves. 

Application — Acceptance — Delay : 

Upon  execution  of  his  note  for  the  first  premium  the  appli- 
cant was  given  a  receipt  reciting  that  if  the  application  were 
accepted  the  insurance  would  be  effective  ''from  the  date  of  the 
medical  examination."  The  plaintiff  claims  that  because  of  de- 
lay of  the  defendant  company  in  acting  upon  the  application  it  is 
charged  with  having  accepted  said  application.  Held,  That  whiles 
the  application  and  receipt  are  to  be  treated  merely  as  a  pro- 
posal for  insurance  that  it  is  with  the  company  at  its  election 
to  accept  or  reject,  it  may  well  be  said  that  the  company  must 
-act  honestly  and  fairly  on  the  application  submitted  to  it,  and 
which  it  impliedly  at  least  agreed  to  accept,  if  satisfactory  to 
it;  and  that  if  an  application  is  satisfactory,  and  the  company. 
If  it  had  acted  in  a  reasonable  time,  would  have  accepted  the 
risk,  it  should  not  be  allowed,  after  holding  the  application  for 
an  unreasonable  time,  to  reject  it,  solely  because  of  the  death 
of  the  applicant.  But  the  delay,  however  unreasonable  it  may 
have  been,  cannot  be  construed  into  an  acceptance  of  an  appli- 
cation that  no  well-managed  company,  in  the  ordinary  course 
of  its  business,  would  have  accepted. 

[Judgment  for  plaintiff  below.    Here  reversed  against  company.] 
Northwestern  Mut.  Life  Ins.  Co.  v.  Neafus  (Ky.  C.  A.)  : 

140  Southwestern  Reporter  (December  20,  1911)  1026. 

Policy — Extended  Insurance— Statute — Indebtedness: 

Sec.  7897,  Mo.  Rev.  St  1899,  provided  that  as  to  all  policies 
issued  after  August  1,  1879,  after  the  payment  of  three  annual 
premiums,  non-payment  of  premium  would  not  forfeit  the  insur- 
ance, but  that  three-fourths  of  the  cash  value  of  the  policy,  less 
any  indebtedness  to  the  company  on  account  of  premium  notes 
given  the  company,  would  be  used  to  purchase  extended  insur- 
ance for  the  full  amount  of  the  policy.  Sec.  7897  was  amended 
in  1903  (Mo.  Laws  1903,  p.  208)  so  as  to  authorize  the  deduction 
from  three-fourths  of  the  net  value  of  the  policy  not  only  the 
amount  of  indebtedness  on  account  of  premiums,  but  "any  evi- 
dence of  indebtedness  to  the  company."  The  amendment  pur- 
ports to  apply  only  to  policies  subsequently  issued.     The  policy 
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in  question  was  issued  prior  to  the  act  of  1903,  and  was  there- 
after pledged  to  the  company  for  a  loan.  Held,  That  the  loan 
agreement  did  not  constitute  a  new  contract  made  after  the  act 
of  1903  so  as  to  entitle  the  company  to  deduct  the  indebtedness 
on  account  of  the  loan  in  computing  extended  insurance. 

Same— Same— Same — Impairment  of  Contract: 

Sec.  7897,  Mo.  ReT.  St  1899,  the  non-forfeiture  law,  became 
a  part  of  all  life  insurance  contracts  made  in  Missouri  in  the 
form  in  which  it  existed  at  the  time  of  the  making  of  such  con- 
tracts, and  such  contracts  so  made  could  not  thereafter  be  af- 
fected by  any  amendment  of  the  non-forfeiture  law.  The  enact- 
ment of  1903  (Mo.  Laws  1903,  p.  208)  providing  that  in  comput- 
ing extended  insurance,  the  insurer  could  deduct  "any  evidence 
of  indebtedness  to  the  company"  being  an  impairment  of  the 
rights  secured  to  holders  of  policies  issued  prior  thereto,  was 
without  effect  on  such  prior  policies. 

Same — Same — Same — Estoppel : 

Sec.  7897,  Mo.  Rev.  St.  1899,  provided  that  as  to  all  policies 
issued  after  August  1,  1879,  after  the  payment  of  three  annual 
premiums,  non-payment  of  premium  would  not  forfeit  the  insur- 
ance, but  that  three-fourths  of  the  cash  value  of  the  policy,  less 
any  indebtedness  to  the  company  on  account  of  premium  notes 
given  the  company,  would  be  used  to  purchase  extended  insur- 
ance for  the  full  amount  of  the  policy.  Sec.  7900  provides  that 
Sec.  7897  shall  not  apply  if  the  policy  shall  be  surrendered  to 
the  company  for  a  consideration  ample  in  the  judgment  of  the 
legal  holder  of  the  policy.  The  policy  was  for  |1,000  and  was 
issued  in  1901  before  the  amendment  of  Sec.  7897.  Insured  paid 
four  premiums.  In  1905  he  pledged  the  policy  for  a  loan  of 
1133.  No  further  premiums  were  paid  and  the  lien  for  the 
$133  was  foreclosed  in  accordance  with  the  loan  agreement,  but 
contrary  to  Sec.  7897,  the  company  having  deducted  both  loan 
and  unpaid  premiums  from  three-fourths  of  the  net  value  of 
the  policy,  extending  the  insurance  as  term  insurance  for  1867 
to  January  18,  1907.  Insured  died  in  June,  1907,  without  having 
made  demand  for  any  other  or  different  settlement  than  that 
made.  After  his  death  his  policy  was  found  among  his  papers 
with  an  endorsement  thereon  for  extended  insurance  as  above 
noted.  Held,  That  since  under  Sec.  7900,  insured  could  surrender 
his  policy  for  such  consideration  as,  in  his  Judgment,  seemed 
adequate,  after  having  surrendered  it  in  consideration  of  the  can- 
cellation of  his  indebtedness  and  of  extended  insurance  to  Janu- 
ary 18,  1907,  his  representatives  were  estopped  to  say  that  the 
defendant  had  not  properly  applied  the  net  value  of  his  policy. 

Same — Acceptance — Knowledge  of  Terms  of  Contract: 

A  policyholder  is  conclusively  presumed  to  know  the  recit- 
als in  an  insurance  contract,  which  he  accepts  and  retains  in 
his  possession  for  a  long  period  without  objection. 

[Judgment  for  plaintiff  below.     Affirmed  on  Appeal,  134  S.  W. 
100.     Here  reversed  in  favor  of  company.] 

Christensen  v.  New  York  Life  Ins.  Co.  (St  Louis  C.  A.) : 

141  Southwestern  Reporter  (December  27,  1911)  6. 
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Policy — Extended  Insurance — Surplus: 

The  policy  provided  that,  upon  lapse  for  non-payment  of 
premiums  after  the  annual  premiums  had  been  paid,  the  com- 
pany would  apply  the  "entire  net  reserve"  to  the  purchase  of 
extended  insurance.  Under  authority  of  its  charter  to  enact 
by-laws  not  repugnant  to  law,  a  by-law  was  enacted  providing 
that:  "The  surplus  of  the  company  may  be  distributed  from 
time  to  time  as  the  board  (of  directors)  may  direct."  The 
directors  of  the  company  reserved  20  per  cent  of  the  surplus 
for  expenses,  and  etc.  Held,  That  the  Insured  was  not  entitled 
to  extended  insurance  by  reason  of  the  retaining  by  the  com- 
pany of  the  20  per  cent  surplus. 

Discrimination — Statute — Construction: 

Sec.  656,  Ky.  St  (section  4379,  Russell's  St)  provides:  "No 
life  Insurance  company  doing  business  In  Kentucky  shall  make 
or  permit  any  distinction  or  discrimination  in  favor  of  Indi- 
viduals between  Insurants  of  the  same  class  and  equal  expecta- 
tion of  life  in  the  amount  or  payment  of  premiums  or  rates 
charged  for  the  policies  of  life  or  endowment  Insurance,  or  In 
the  dividends  or  other  benefit  payable  thereon,  or  in  any  other 
of  the  terms  and  conditions  of  the  contracts  it  makes."  Held, 
That  this  section  of  the  statute  was  prospective  in  Its  applica- 
tion and  was  without  effect  on  policies  Issued  before  its  adop- 
tion. If  the  Insurance  company  had  raised  Its  rates  after  issuing 
the  policy  in  question,  such  a  raise  of  its  rates  would  not  have 
affected  Insured's  rights,  and,  in  the  same  way  when  it  after- 
wards lowered  its  rates,  his  rights  were  not  affected,  for  he  Is  no 
more  affected  by  a  lowering  of  the  rates  than  he  would  be  by  a 
raise  of  them  after  his  policy  was  issued.  The  statute  was 
only  Intended  to  secure  equality  between  policyholders  having 
equal  rights.  If  the  company  at  the  time  that  one  policy  Is 
Issued  issues  other  policies  at  different  rates,  thus  discriminat- 
ing between  policyholders  standing  on  equality,  the  statute 
would  apply.  But  it  was  not  the  purpose  of  the  statute  to  pre- 
vent an  insurance  company  from  ever  changing  Its  rates. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Mutual  Benefit  Life  Ins.  Co.  v.  Emlg's,  Adm'r.  (Ky.  C.  A.) : 

141   Southwestern  Reporter  (December  27.   1911)    38. 

Policy — Contract — Rules  of  Company: 

An  insurance  company  may  adopt  reasonable  rules  for  the 
conduct  of  its  business,  and  these  rules,  when  brought  to  the 
notice  of  the  Insured,  are  binding  on  him  to  the  same  extent  as 
If  declared  in  express  terms  to  be  a  part  of  the  contract  There- 
fore, when  the  insured  accepted  a  receipt  book  delivered  to  him 
by  the  company,  with  extracts  from  certain  rules  and  regula- 
tions therein  printed,  they  became  a  part  of  the  contract,  and 
were  binding  on  both  parties. 

Same — Same — Same — ^Waiver: 

Although  the  rules  of  the  company  contained  In  a  receipt 
book  given  to  the  Insured  are  binding  on  him,  where  there  has 
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been  a  failure  on  the  part  of  the  company  to  Insist  upon  compli- 
ance with  such  rules,  the  question  whether  such  conduct 
amounted  to  a  waiver  was  for  the  jury. 

.    [Judgrment  for  plaintiff  below.    Here  affirmed  against  company.] 
Rowe  V.  United  States  Industrial  Life  Ins.  Co.  of  Charles- 
ton (S.  C.  S.  C.) : 

72  Southeastern  Reporter  (December  30,  1911)   1018. 

Action  on  Policy — Non-Payment  of  Premium — Burden  of  Proof: 
To  establish  its  defense  of  non-payment  of  premium,  the 
burden  was  on  the  company  to  prove  by  a  preponderance  of  evi- 
dence that  It  had  addressed  and  mailed  notice  to  Insured  as  is 
required  by  Sec.  92.  N.  Y.  Ins.  Laws  (Consol.  Laws  1909.  c.  28), 
and  also  Insured's  failure  to  pay  the  premium  referred  to  In  the 
notice. 

[Judgment  for  company  below.  Here  reversed  against  company.] 
Liesny  v.  Metropolitan  Life  Ins.  Co.  (N.  Y.,  App.  Dlv.) : 
131  New  York  Supplement  (January  1,  1912)   1087. 

Policy — Contract — Parol  Evidence: 

A  policy  of  Insurance,  delivered  to  and  accepted  by  the 
applicant,  speaks  the  contract  between  the  parties,  and  any 
representations  or  statements  made  outside  of  the  policy,  either 
verbally  or  written,  are  Inadmissible  to  vary  the  terms  of  the 
policy  contract. 

Action  to  Recover  Premiums — Equity: 

The  policy  was  forwarded  to  the  agent  with  Instructions  to 
deliver  It  to  assured.  Before  delivery  he  attached  a  rider,  by 
the  terms  of  which  the  assured  was  to  have  certain  options  of 
settlement  after  the  expiration  of  the  tontine  period.  The  as- 
sured had  no  notice  or  knowledge  whatever  that  the  agent  at- 
tached the  rider  or  slip  to  the  policy,  but  believed  that  the 
policy  when  received  by  him,  was  in  the  same  conditions  as 
when  it  left  the  home  office  of  the  company.  Shortly  before  the 
expiration  of  the  tontine  period  assured  demanded  settlement 
In  accordance  with  the  terms  of  the  rider,  which  demand  was 
refused  on  the  ground  that  the  rider  was  no  part  of  the  con- 
tract Assured  then  filed  to  compel  the  company  to  either  per- 
form the  contract  as  evidenced  by  the  rider,  or  for  a  decree  for 
the  amount  of  premiums  paid.  Held,  That  the  assured,  suing 
In  equity,  was  obliged  to  do  equity,  and  that  he  therefore  could 
not  recover  the  premiums  paid  after  having  received  protection 
during  the  life  of  the  policy,  as  It  would  be  inequitable  to  re- 
quire the  company  to  refund  the  premiums  having  been  bound 
In  case  assured  had  died  during  the  life  of  the  policy  to  pay  the 
amount  promised  therein  to  be  paid. 

Policy — Terms  of  Contract — Knowledge: 

One  receiving  and  retaining  a  policy  on  his  life  Is,  In  the 
absence  of  fraud,  chargeable  with  knowledge  of  its  terms. 

Principal  and  Agent — Authority  of  Agent: 

The  powers  of  agents  of  Insurance  companies  are  governed 
by  the  general  law  of  agency,  and  such  an  agent  possesses  such 
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powers  only  as  have  been  conferred  by  his  principal,  or  such 
as  third  persons  have  a  right  to  assume  that  he  possesses  under 
the  circumstances  of  the  case. 

Same— Same — Estoppel : 

Where  the  agent,  with  the  knowledge  and  consent  of  the 
principal,  holds  himself  out  to  the  world  as  having  certain  pow- 
ers, the  principal  Is  estopped  from  denying  such  authority.  The 
estoppel  may  also  be  allowed  on  the  score  of  negligent  fault  of 
the  principal,  since  where  one  of  two  Innocent  parties  must 
suffer  loss,  such  loss  will  be  visited  upon  him  whose  conduct 
brought  about  the  situation. 

Action  on  Policy — Unauthorized  Act  of  Agent — Estoppel: 

Where  a  life  Insurance  company  forwarded  a  policy  to  Its 
agent,  with  instructions  to  deliver  it  to  insured,  and  the  agent 
placed  a  rider  on  the  policy  and  then  delivered  it  to  Insured, 
who  accepted  it  under  the  belief  that  the  rider  had  been  placed 
thereon  by  the  company  Itself,  insured  could  hold  the  company 
in  accordance  with  the  terms  of  the  rider. 

Policy — Rule  of  Construction: 

Insurance  policies  are  always  construed  most  strongly 
against  insurer  and  most  favorably  for  Insured,  and  where  In- 
sured receives  a  policy  he  may  construe  the  terms  thereof  most 
favorably  for  himself. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Germanla  Life  Ins.  Co.  v.  Bouldin  (Miss.  S.  C.) : 

56  Southern  Reporter  (January  6,  1912)   609. 


Action  on  Policy — Misrepresentations — Burden  of  Proof: 

A  life  insurance  company  sued  on  a  policy  had  the  burden 
to  show  that  Insured's  throat  was  tubercular,  as  affecting  a 
defense  that  he  misstated  in  his  application  that  he  was  in  good 
health. 

Application — Statements  as  to   Health — Representations: 

Statements  by  an  applicant  for  reinstatement  of  life  Insur- 
ance that  his  health  has  remained  good  and  unimpaired  since 
his  examination  under  the  original  application  did  not  amount 
to  warranties  but  mere  representations  needing  to  be  true  only  to 
his  best  knowledge  and  belief. 

Same — Same — "Consultation": 

That  an  applicant  for  reinstatement  of  life  Insurance  had 
been  treated  by  a  physician  for  what  was  regarded  as  a  common 
temporary  inflammation  of  the  throat  did  not  constitute  a  "con- 
sultation" of  a  physician  within  a  statement  in  the  application 
that  he  had  not  consulted  a  physician  since  a  certain  time, 
though  it  subsequently  appeared  that  applicant  had  tubercular 
laryngitis. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Cole  V.  Mutual  Life  Ins.  Co.  (La.  S.  C): 

56  Southern  Reporter  (January  6,  1912)   646. 
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Mi8repre8entation8^Materiality — Intent — Statute: 

Sec.  4572,  Ala.  Code  1907,  provides  that  no  misrepresentation 
shall  avoid  recovery  on  a  policy  of  insurance  unless  made  with 
actual  intent  to  deceive,  or  unless  the  matter  misrepresented 
increased  the  risk  of  loss.  Held,  That  under  the  statute  it  was 
unnecessary  to  show  that  the  misrepresentations  increased  the 
risk  of  loss  and  were  made  with  intent  to  deceive.  The  statute 
being  in  the  alternative,  the  showing  of  either  fact  would  avoid 
recovery.  Held,  further.  That  the  mere  misrepresentation  by 
the  applicant  that  he  had  not  consulted  a  physician  is  not  a 
sufficient  defense,  without  showing  that  it  was  made  with  intent 
to  deceive,  or  that  it  was  material  to  the  risk.  The  fact  that  a 
statement  represented  to  be  true  is  false  does  not  show  either 
intent  to  deceive,  or  increase  of  risk  of  loss.  These  facts  should 
be  specifically  shown. 

Same— Same — Same— Same — Pleading : 

Sec.  4572,  Ala.  Code  1907,  provides  that  no  misrepresenta- 
tion shall  avoid  recovery  on  a  policy  of  insurance  unless  made 
with  actual  intent  to  deceive,  or  imless  the  matter  misrepre- 
sented increased  the  risk  of  loss.  Held,  That  a  plea  in  an  action 
on  a  policy  setting  up  misrepresentations  by  the  Insured, 
and  that  such  misrepresentations  were  ''made  with  actual 
intent  to  deceive,"  without  setting  out  the  facts  upon  which  the 
intent  is  to  be  established,  is  sufficient.  Held,  further.  That 
a  plea  that  the  facts  misrepresented  ''increased  the  risk,"  with- 
out averring  the  facts  from  which  such  conclusion  is  deducible, 
is  insufficient 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Allen  (Ala.  S.  C): 

66  Southern  Reporter  (January  6,  1912)  668. 

Policy — Non-Payment  of  Premium — Forfeiture: 

A  condition  in  a  policy  that  it  shall  be  void  if  premiums  are 
not  paid  when  due,  means  only  that  it  sliall  be  voidable  at  the 
option  of  the  company,  and  may  be  waived. 

Same — ^Assignment — Insurable  interest: 

An  assignment  of  a  policy  of  life  insurance  to  one  having 
no  insurable  interest,  in  consideration  of  a  small  sum  of  money 
and  an  agreement  to  pay  the  future  premiums,  is  valid,  and  vests 
the  proceeds  in  the  assignee,  as  against  the  insured's  legal  rep- 
resentatives. 

Same — Same — Same: 

The  policy  provided  that:  "Any  claim  against  the  company, 
arising  under  any  assignment  of  the  policy,  shall  be  subject  to 
proof  of  interest."  Held,  That  this  clause  did  not  defeat  the 
assignee's  right  to  the  proceeds,  as  against  the  insured's  legal 
representatives,  there  being  no  rule  of  law  to  that  effect,  and 
the  company  not  objecting  to  the  payment  to  the  assignee. 

[Judgment  for  Insured's  legal  representatives  below.     Here  re- 
versed in  favor  of  assignee.] 

Grigsby  v.  Russell  et  al.  (U.  S.  S.  C.) ; 

U.    S.    Supreme    Court   Adv.    Sheets    (January    15. 
1912)  58. 


Digitized  by 


Google 


124  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXV 

Action  on  Policy — Defenses — Burden  of  Proof: 

The  burden  of  proof  is  upon  the  company  to  establish  a 
breach  of  the  conditions  of  the  policy. 

Policy-— Sound  Health— Materiality— Statute: 

Under  Sec.  6937,  Mo.  Rev.  St.  1909,  providing  that  misrepre- 
sentations shall  not  defeat  recovery  unless  the  matters  mis- 
represented shall  have  contributed  to  the  loss,  the  condition  of 
the  policy  that  the  insured  must  have  been  in  sound  health 
when  the  policy  was  issued,  amounts  to  nothing  more  than  a 
representation,  the  falsity  of  which  renders  the  policy  void  only 
if  the  matter  misrepresented  actually  contributed  to  the  death 
of  the  insured,  "and  whether  it  so  contributed  in  any  case  shall 
be  a  question  for  the  jury." 

Action  on  Policy — Proofs  of  Death — Evidence: 

Proofs  of  death  furnished  by  the  beneficiary  of  a  life  policy 
in  accordance  with  Its  terms  are  admissible  against  the  bene- 
ficiary as  admissions,  but  may  be  explained  and  rebutted. 

Same— Same— Same: 

The  company  relied  upon  certain  admissions  in  the  proofs 
of  death  to  avoid  liability.  These  admissions  were  in  the  doc- 
tor's certificate  which  were  made  a  part  of  such  proofs  in  the 
hour  of  plaintiff's  bereavement  amidst  the  distractions  incident 
thereto.  They  were  not  read  by  or  to  her.  nor  were  their  con- 
tents or  purport  explained.  She  was  without  her  glasses; 
hence  could  not  read.  She  signed  where  she  was  told  to  sign. 
Held,  That  under  the  circumstances  the  jury  was  justified  in 
disregarding  the  admissions. 

Policy — Proofs  of  Death — Privileged  Communications — ^Waiver: 

The  policy  stipulated:  "Proofs  of  death  under  this  policy 
shall  be  made  up  on  blanks  to  be  furnished  by  the  company,  and 
shall  contain  answers  to  each  question  propounded  to  the 
claimant,  physicians,  and  other  persons.  ♦  ♦  ♦  All  the  con- 
tents of  such  proofs  of  death  shall  be  evidence  of  the  facts 
therein  stated  in  behalf  of,  but  not  against,  the  company."  Held, 
That  an  insured  may  by  agreement  in  the  policy  waive  in  ad- 
vance the  incompetency  of  a  physician  to  testify,  and  bind  her 
beneficiary  by  such  waiver.  Held,  further,  That  nothing  appears 
in  the  foregoing  provision  to  indicate  an  agreement  on  the  part 
of  the  insured  that  information  acquired  by  a  physician  while 
attending  her  In  a  professional  capacity,  and  necessary  to  en- 
able him  to  prescribe  for  her  as  physician  might  be  disclosed, 
nor  information  relating  to  the  medical  history  or  cause  of 
death  of  the  insured.  The  Insured  might  well  have  believed 
from  the  nature  of  the  Instrument  which  was  to  contain  the 
answers  that  they  would  be  confined  within  the  proper  scope  of 
mere  "proofs  of  death,"  and  relate  to  nothing  else  than  the  fact 
of  death. 

Same — Same— Same— Same: 

Where  the  proofs  of  death  furnished  by  the  physician  who 
attended  the  insured  contained  disclosures  of  privileged  infor- 
mation, of  which  disclosures  the  beneficiary  was  ignorant,  there 
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was  no  waiver  on  her  part  of  the  privileged  character  of  such 
information,  since  waiver  presupposes  knowledge  and  acqui- 
escence. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Frazier  v.  Metropolitan  Life  Ins.  Ck>.  (St  Louis  C.  A.): 
141  Southwestern  Reporter  (January  17.  191^)  986. 

Policy — Indebtedness — Debts  Qrowing  out  of  Agency  Transac- 
tions: 

A  provision  of  a  life  policy  that  any  indebtedness  to  the 
company  would  be  deducted  in  any  settlement  thereunder,  does 
not  authorize  the  company  to  deduct  from  the  proceeds  of  the 
policy  an  indebtedness  due  it  by  the  assured  arising  out  of 
transactions  at  the  time  he  represented  It  as  agent. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Anson  v.  New  York  Life  Ins.  Co.  (HI.  S.  C.) : 

96  Northeastern  Reporter  (January  16,  1912)   846. 

Action  on  Policy — Custom — Instruction: 

In  an  action  on  a  policy,  the  company  requested  that  the 
Jury  be  instructed  that  the  custom,  if  any,  of  accepting  overdue 
payments  from  members  in  good  health,  did  not  waive  a  sub- 
sequent default  by  a  sick  member.  Held,  That  the  instruction 
was  properly  refused  as  it  was  open  to  the  objection  that  it  was 
upon  the  weight  of  the  evidence. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mutual  Life  Ins.  Assn.  of  Texas  v.  Garvin  (Tex.  C.  C.  A.) : 
141  Southwestern  Reporter  (January  17,  1912)  797. 

Bankruptcy— Assets — Policy  or  Surrender  Value: 

Bankr.  Act  July  1,  1898,  c.  541,  sec.  70a  (U.  S.  Comp.  St 
1901,  p.  3451)  provides  that  the  trustee  of  the  estate  of  a  bank- 
rupt upon  his  appointment  and  qualification  shall  be  vested 
with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged 
bankrupt  to  "(5)  property  which  prior  to  the  filing  of  the  peti- 
tion he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against 
him:  Provided,  that  when  any  bankrupt  shall  have  any  insur- 
ance policy  which  has  a  cash  surrender  value  payable  to  him- 
self, his  estate  or  personal  representatives,  he  may,  within 
thirty  days  after  the  cash  surrender  value  has  been  ascertained 
and  stated  to  the  trustee  by  the  company  issuing  the  same,  pay 
or  secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and 
continue  to  hold,  own  and  carry  such  policy  free  from  the  claims 
of  the  creditors  participating  in  the  distribution  of  his  estate 
under  the  bankruptcy  proceedings,  otherwise  the  policy  shall 
pass  to  the  trustee  as  assets,"  etc.  Held,  That  it  is  the  policy 
on  the  life  of  the  bankrupt,  payable  to  his  estate,  whether  hav- 
ing a  surrender  value  or  not,  that  passes  to  the  trustee,  as  of 
the  date  of  the  adjudication,  under  section  70a,  as  property 
which  the  bankrupt  could  have  transferred  prior  to  the  filing 
of  the  petition,  and  not  merely  the  surrender  value  thereof. 
The  right  to  redeem  is  a  personal  privilege  that  is  conferred 
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upon  the  bankrupt  by  the  proviso  in  this  section  of  the  act 
Unless  it  is  exercised,  by  the  express  language  of  the  proviso, 
the  policy,  with  all  rights  appertaining  thereto,  passes  to  the 
trustee  as  assets  of  the  bankrupt's  estate. 

Same— Same — Same: 

Where  life  insurance  policies,  held  by  a  bankrupt  at  the 
time  of  the  filing  of  the  petition  against  him  and  payable  to  his 
estate,  had  a  cash  surrender  value,  his  death  before  the  adjudi- 
cation, which  matured  the  policies,  extinguished  such  surrender 
value,  and  on  the  appointment  of  a  trustee  such  policies  passed 
to  him  in  their  condition  at  the  date  of  adjudication  as  matured 
contracts  and  assets  of  the  estate. 

[Judgment    for   Insured's   executrix   below.      Here    reversed    in 
favor  of  trustee.] 

Partridge  v.  Andrews  (U.  S.  C.  C.  A.,  3d  Cir.): 

191  Federal  Reporter  (January  18,  1912)  325. 

Policy — Participation   in   Reserve  Accumulations^ — Statute: 

Chapter  347,  Laws  of  New  York  of  1879,  contains  the  follow- 
ing provision:  "Sec.  2.  If  the  reserve  upon  any  endowment 
policy  applied  according  to  the  preceding  section  as  a  single 
premium  of  temporary  insurance,  be  more  than  sufficient  to 
continue  the  insurance  to  the  end  of  the  endowment  term 
named  in  the  policy  and  if  the  insured  survived  that  term,  the 
excess  shall  be  paid  in  cash  at  the  end  of  such  term,  on  the 
conditions  on  which  the  original  policy  was  issued."  Held,  That 
this  provision  of  the  law  has  no  application  to  any  but  "endow- 
ment" policies,  and  therefore  does  not  apply  to  20  year  distri- 
bution policies. 

Same — Same — Rights  of  Defaulting  Policyholders: 

The  surrender  clause  of  a  twenty-year  distribution  policy 
provided  that  the  policy  might  be  surrendered  at  any  subsequent 
quinquennial  dividend  period,  but  at  no  other  times,  and  the 
full  amount  of  the  reserve  withdrawn.  It  further  provided  that 
only  policies  in  force  at  the  end  of  twenty  years  should  be  entitled 
to  share  in  such  distribution,  and  that  no  distribution  should 
be  made  at  any  previous  time.  The  plaintiff  had  held  a  policy 
which  he  allowed  to  lapse  after  the  payment  of  the  fifth  premium. 
Held.  That  in  an  action  at  the  end  of  the  twenty-year  distribution 
period  plaintiff,  having  failed  to  keep  his  policy  alive  during  the 
period,  was  not  entitled  to  recover  the  reserve  for  the  propor- 
tionate part  of  the  period  his  policy  was  in  force. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Mutual  Life  Ins.  Co.  v.  Cameron  (Miss.  S.  C): 

56  Southern  Reporter  (January  20,  1912)   782. 

Foreign  Company — Service  of  Process — "Managing  Agent": 

A  financial  correspondent  to  solicit  and  procure  applica- 
tions for  loans  is  not  a  "managing  agent"  of  the  company,  upon 
whom  service  of  process  may  be  made. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Bauer  v.  Union  Central  Life  Ins.  Co.  (N.  D.  S.  C.) : 

133  Northwestern  Reporter  (January  26,  1912)   988. 
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Action     on     Poiicy'^Mitrepresentations — Question     for    Jury — 
Neglect  of  Agent: 

The  company  claimed  that  the  assured  had  misrepresented 
his  state  of  health  and  introduced  evidence  to  that  effect  The 
testimony  of  the  plaintiff  tended  to  show  that  there  were  no 
such  misrepresentations  and  that  the  questions  claimed  to  have 
been  falsely  answered  were  not  in  fact  asked.  Held,  That  the 
verdict  of  the  jury  was  conclusive,  the  evidence  conflicting. 
Held,  further.  That  the  agent  having  secured  the  signature  and 
having  neglected  to  get  the  information  and  set  the  same  out 
in  the  policy,  the  company  could  not  take  advantage  of  such 
neglect. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Malara  v.  Prudential  Ins.  Co.   (N.  Y.,  App.  Div.): 

132  New  York  Supplement  (January  29,  1912)   628. 

Action  on  Policy — Proofs  of  Death — Evidence: 

Insured's  administratrix,  to  whom  the  policy  was  payable, 
in  an  action  thereon,  among  other  things,  alleged  the  making 
of  proofs  of  death.  This  was  admitted  by  defendant  in  its  an- 
swer. Held,  That  there  being  no  issue  as  to  the  furnishing  of 
proofs  of  death,  the  proofs  which  were  made  by  plaintiff  were 
Inadmissible  to  support  any  claim  of  the  company.  Admissions 
by  the  administratrix  against  the  interest  of  the  estate,  con- 
tained in  the  proofs  of  death  furnished  by  her  to  the  company, 
are  incompetent 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Smith  V.  Prudential  Ins.  Co.  (N.  Y.,  App.  Div.): 

132  New  York  Supplement  (January  29,  1912)  529. 

Action  on  Policy — Prima  Facie  Case — Good  Health: 

In  an  action  on  a  policy  it  was  not  necessary  that  the  plain- 
tiff prove  that  insured  was  in  good  health  at  the  time  of  the 
issuance  of  the  policy,  notwithstanding  the  insured  agreed  In 
this  application  that  the  contract  would  not  become  effective 
unless  the  first  premium  was  paid  and  the  policy  was  issued  dur- 
ing his  "continuance  in  good  health,"  the  company  having  ad- 
mitted in  its  answer  the  payment  of  the  first  premium. 

Same — Evidence— Crost-Examination: 

Where  plaintiff  on  direct  examination  had  not  testified  to 
Insured's  state  of  health  or  the  cause  of  his  death,  the  company 
on  cross-examination  could  not  Interrogate  her  on  these  sub- 
jects. 

Application— "Warranty": 

A  warranty  must  be  a  part  and  parcel  of  the  contract — 
made  so  by  express  agreement  of  the  parties  upon  the  face  of 
the  policy.  It  is  in  the  nature  of  a  condition  precedent  and 
must  be  strictly  complied  with  or  literally  fulfilled,  to  entitle 
the  assured  to  recover  on  the  policy.  It  need  not  be  actually 
material  to  the  risk;  its  falsity  will  bar  recovery  because  by 
the  express  stipulation  the  statement  Is  warranted  to  be  true, 
and  thus  is  made  material. 
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Same— ''Representation" : 

A  representation  is  not»  strictly  speaking,  a  part  of  the  con- 
tract  of  insurance,  or  of  the  essence  of  It,  but  rather  something 
collateral  or  preliminary,  and  in  the  nature  of  an  inducement 
to  it.  A  false  representation,  unlike  a  false  warranty,  will  not 
operate  to  vitiate  the  contract,  or  avoid  the  policy,  unless  it  re- 
lates to  a  fact  actually  material,  or  clearly  intended  to  be  made 
material  by  the  agreement  of  the  parties.  It  is  sufficient  if 
representations  be  substantially  true.  They  need  not  be  strict- 
ly or  literally  so.  A  misrepresentation  renders  the  policy  void 
on  the  ground  of  fraud,  while  a  non-compliance  with  a  warranty 
operates  as  an  express  breach  of  the  contract. 

Same— Same — Forfeiture: 

Where  statements  by  an  applicant  are  mere  representa- 
tions, the  transaction  becomes  a  matter  of  fair  dealing  on  the 
part  of  the  insured;  and  if  it  appears  from  the  application  that 
the  questions  put  to  the  applicant  call  for  information  founded 
upon  his  knowledge  or  belief,  a  misstatement  or  omission  to 
answer  will  not  avoid  the  policy,  unless  the  answer  is  made 
knowingly  and  willfully  with  intent  to  deceive. 

Same— Statements   as  to   Heaith — Representations  or  Warran- 
ties: 

The  application  stipulated  that  the  answers  made  to  the 
medical  exminer  were  true  and  were  made  to  the  company  "as 
an  inducement  to  issue  the  proposed  policy."  Held,  That  in 
view  of  the  condition  of  the  policy  itself,  stipulating  that,  in 
the  absence  of  fraud,  the  statements  of  the  applicant  were  to 
be  "deemed  as  representations  and  not  warranties,"  under  the 
rule  that  uncertainties  are  resolved  against  the  party  preparing 
the  contract 

Action  on  Poiicy — Fraud — Burden  of  Proof: 

Where  statements  by  an  applicant  were  merely  representa- 
tions, the  burden  of  proof  was  on  the  company  to  show  not 
only  that  the  statements  were  false,  but  that  they  were  made 
with  intent  to  conceal  the  true  conditions,  and  that  it  would  not 
have  issued  the  policy,  but  for  the  fraud  practiced  upon  it 

Same — Same— Same — Question  for  Jury: 

If  an  applicant  intentionally  conceals  facts  which  are  ma- 
terial, or  makes  false  representations  with  reference  to  them, 
intending  to  mislead  the  insurer,  he  is  guilty  of  actual  fraud, 
which,  at  the  option  of  the  latter,  avoids  the  policy.  Such  a 
fraud,  however,  is  always  a  question  of  fact  for  the  jury  (Rev. 
Codes,  sec.  4980),  and,  unless  the  condition  of  the  evidence  is 
such  that  only  one  inference  may  be  drawn  from  it,  the  court 
may  not  direct  a  verdict  The  inquiry  is:  First,  as  to  the 
truth  of  the  representations;  second,  if  untrue,  whether  they 
were  intended  to  mislead;  third,  whether  the  adverse  party  ac- 
cepted them  as  true  and  acted  upon  them;  and,  fourth,  was  he 
prejudiced? 

Appiication — Conceaiment — Faise  Representation: 

Concealment  by  an  applicant  for  insurance  of  a  fact  ma- 
terial to  the  risk  is  equivalent  to  a  false  representation  that  the 
fact  does  not  exist 
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Same— Surgical  Operation — ^Atpi ration  of  Cheat: 

The  insured  stated  in  the  application  that  he  had  never 
undergone  a  "surgical  operation."  The  evidence  is  contradicted 
that  a  physician  had  aspirated  insured's  chest,  removing  there- 
from about  two  quarts  of  fluid.  Held,  That  the  aspiration  of 
his  chest  was,  as  a  matter  of  law,  a  surgical  operation. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Pelican  v.  Mutual  Life  Ins.  Co.  (Mont  S.  C): 

119  Pacific  Reporter  (Januaif  29.  1912)  778. 

Policy — Forfeiture  of  Premiuma— Premiums  Paid  after  Breach: 

By  a  condition  indorsed  on  a  policy  of  life  insurance,  ef- 
fected in  1894,  it  was  provided  that,  if  the  assured  should  go  be- 
yond the  limits  of  travel  therein  specified  without  obtaining 
license  from  the  insurers,  "the  assurance  shall  be  void  and  the 
premiums  paid  shall  be  forfeited."  The  assured  in  1897,  either 
not  having  read  the  terms  of  the  condition  or  having  forgotten 
them,  went  for  a  short  time  beyond  the  specified  limits  of  travel 
without  the  license  or  knowledge  of  the  insurers.  The  assured 
continued  to  pay  the  premiums  until  the  beginning  of  1911,  when 
he  discovered  that  he  had  in  1897  committed  a  breach  of  the 
condition,  and  informed  the  insurers  thereof.  In  an  action  by 
him  to  recover  back  the  premiums  paid  since  1897,  upon  the 
ground  that  by  reason  of  the  breach  of  the  condition  the  policy 
had  become  void  as  from  that  date.  Held,  That,  even  assuming 
that  the  policy  had  become  void  upon  the  breach  of  the  condi- 
tion, the  premiums  paid  since  that  date  had  become  forfeited, 
and  the  assured  was  not  entitled  to  recover  them  back. 
[Judgment  for  company.] 
Sparenborg  v.  Edinburgh  Life  Assur.  Co.  (Eng.  C.  A.) : 

[1912]     1  King's  Bench,  The  Law  Reports  (February 
1.  1912)   195. 

Action   to    Recover   Premium   Paid — Terma  of   Contract — Ques- 
tion for  Jury: 

Plaintiff  sued  to  recover  back  the  premium  paid  to  an  insur- 
ance company  on  the  ground  that  the  policy  did  not  comply 
with  the  oral  contract  made  with  the  soliciting  agent  Held, 
That  a  letter  by  a  general  agent  of  the  company,  written  by 
direction  of  the  home  office,  explaining  the  plan  of  policy  de- 
livered, and  showing  that-  it  was  different  from  that  agreed  upon 
in  the  oral  contract,  was  sufficient  to  require  the  submission  to 
the  Jury  of  whether  the  policy  differed  from  the  oral  contract. 

Same — General  Denial — issues — Evidence : 

Plaintiff  sued  to  recover  back  the  premium  paid  to  an  insur- 
ance company  on  the  ground  that  the  policy  did  not  comply 
with  the  oral  contract  made  with  the  soliciting  agent.  In  its 
first  paragraph  of  answer,  the  company  pleaded  a  general  denial. 
In  another  paragraph  it  was  alleged  that  the  money  for  which 
suit  was  brought  was  paid  upon  a  written  offer  for  insurance 
made  by  plaintiff,  in  which  the  kind  of  policy  wanted  was  stipu- 
lated, which  offer  was  accepted  by  the  company  and  a  policy 
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conforming  thereto  was  issued.  Held,  That  under  the  general 
denial,  it  was  permissible  to  prove  a  contract  different  from  that 
relied  on  in  the  complaint,  and  consequently  the  facts  alleged 
in  the  other  paragraph  of  answer  as  to  the  written  offer  and  the 
delivery  of  the  policy  were  already  in  issue,  and  required  no 
reply.  Held,  further,  That,  upon  introduction  of  the  application 
in  evidence  by  the  company,  it  was  permissible  for  plaintiff  to 
show  that  it  was  void  ab  initio,  either  because  of  fraud  or  other- 
wise. 

Application — Knowledge    of    Agent — imputation    to    Company— 

Parol  Evidence: 

Where  a  soliciting  agent  is  furnished  with  blank  applica- 
tions for  the  purpose  of  obtaining  the  signatures  of  applicants, 
whatever  knowledge  of  the  kind  and  plan  of  insurance  agreed 
upon  orally,  and  which  should  have  been  carried  into  the  writ- 
ten application  and  reported  to  the  company,  would  be  imputed 
to  it  through  its  agent.  Such  oral  agreements  made  by  the 
soliciting  agent  were  not  merged  in  the  written  application  filled 
in  by  such  agent  after  the  applicant  had  signed  it  in  blank. 

Action  to  Recover  Premium  Paid — Question  for  Jury — Prelimi- 
nary Agreements: 

Plaintiff  sued  to  recover  back  the  premium  paid  to  an  insur- 
ance company  on  the  ground  that  the  policy  did  not  comply 
with  the  oral  contract  made  with  the  soliciting  agent  The 
company  claimed  in  defense  that  the  policy  was  issued  in  con- 
formity with  a  written  application.  This  application  was  signed 
in  blank  and  the  agent  subsequently  filled  in  the  answers.  It 
does  not  appear  that  any  authority  was  given  to  the  agents  by 
the  applicants  to  write  anything  in  the  application;  nor  does  it 
appear  that  anything  was  written  in  the  application*  when  the 
same  was  signed,  as  to  the  character  of  the  policy  to  be  issued. 
Held,  That  it  was  proper  to  submit  to  the  jury  whether  the 
written  application  or  oral  agreement  constituted  the  arrange- 
ment between  the  parties. 

Same — Same — Acceptance  of  Policy: 

Where  an  applicant  for  life  insurance  delivered  a  note  for 
the  first  premium  to  the  soliciting  agent  of  insurer  on  his  promise 
not  to  negotitate  the  note  before  maturity,  but  to  hold  it  until 
the  policy  was  delivered  and  found  in  conformity  to  the  oral 
contract  made  by  the  agent,  and  return  the  note  if  the  policy 
was  not  accepted,  the  question  of  the  applicant's  acceptance  of 
the  policy,  not  conforming  to  the  parol  contract,  was  for  the 
jury;  the  applicant's  failure  to  return  the  policy  not  conclusively 
showing  an  acceptance,  and  the  agent  having  violated  the  agree- 
ment by  transferring  the  note  to  an  innocent  purchaser. 

Application — Repudiation — Estoppel: 

An  insurance  company  having  received  and  retained  money 
paid  by  an  applicant  will  not  be  heard  at  the  same  time  to  re- 
pudiate the  application. 

Same— Other  Insurance — Estoppel: 

A  written  application  signed  by  the  applicant  contained  the 
answer  "none"  as  to  whether  any  application  by  him  was  await- 
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ing  decision  by  any  insurance  company,  made  after  the  com- 
pany's soliciting  agent  had  orally  contracted  to  deliver  to  such 
applicant  a  policy  on  a  specified  plan.  Held,  That  the  answer 
was  merely  to  the  effect  that  no  application  was  then  awaiting 
decision  of  any  company  other  than  the  defendant  company. 
Furthermore,  the  agent's  knowledge  would  estop  the  company 
to  rely  on  this  defense. 

Action    to    Recover    Premiums    Paid — ^Authority    of   Agent — Es- 
toppel: 

In  an  action  against  a  life  insurance  company  for  the  first 
premium  paid  by  plaintiff,  on  the  ground  that  the  policy  de- 
livered did  not  conform  to  the  oral  contract  made  with  the  so- 
liciting agent,  a  requested  instruction  that  there  was  no  evidence 
that  the  agent  was  a  general  agent,  or  had  any  authority  to  bind 
the  company  to  any  contract,  and  hence  it  was  not  bound  by  the 
oral  contract,  was  properly  refused,  since  the  company  could 
not  be  heard  to  say  that  it  did  not  receive  the  money  paid,  while 
repudiating  the  agreement  on  which  it  was  paid. 

Same — ^Agreement  of  Agent — Llabiilty  of  Company: 

An  agreement  between  an  applicant  for  insurance,  executing 
a  note  for  first  premium,  and  the  soliciting  agent  that  the  agent 
will  hold  the  note  until  the  policy  is  delivered  and  found  to  be 
in  conformity  to  the  parol  contract  made  with  the  agent,  and  re- 
turn the  note  if  the  policy  is  not  approved,  is  binding,  in  the  ab- 
sence of  any  preliminary  agreement  as  to  the  plan  of  insurance; 
and  where  the  written  application  constitutes  the  only  applica- 
tion the  agreement  as  to  the  holding  of  the  note  and  its  return 
in  case  the  policy  is  not  satisfactory  is  binding. 

Same — ^Acceptance  of  Policy — Question  for  Jury: 

Where  there  was  evidence  that  plaintiff,  before  he  received 
the  policy,  knew  that  the  agent,  contrary  to  his  agreement  not 
to  do  so,  had  negotiated  a  note  given  for  the  first  premium,  the 
court  properly  submitted  to  the  jury  the  question  of  acceptance 
of  the  policy,  without  charging  that  a  failure  to  return  the  policy 
constituted  an  acceptance. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mutual  Life  Ins.  Co.  v.  Summers  (Wyoming  S.  C.) : 
120  Pacific  Reporter  (February  12,  1912)   185. 


Disappearance-^Presumptlon  of  Death — Evidence  Considered: 

Insured  lived  with  his  brothers  and  sisters,  their  relation- 
ship being  affectionate.  He  Joined  the  regular  army  and  about 
six  months  later  was  sent  to  Cuba.  Before  leaving  for  Cuba  he 
stated  to  several  friends  that  he  expected  to  return  as  soon  as 
his  term  of  enlistment  expired.  Held,  That  his  unexplained  ab- 
sence of  eight  years,  during  which  time  neither  friends  nor  rela- 
tives could  obtain  news  of  his  whereabouts,  raised  the  common 
law  presumption  of  death. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Walsh  V.  Metropolitan  Life  Ins.  Co.  (St.  Liouis  C.  A.) : 

142  Southwestern  Reporter  (February  14.  1912)   815. 
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Action  on  Policy — ^Accidental  Death — Question  for  Jury: 

The  policy  provided  for  double  indemnity  in  the  event  of 
the  death  of  Uie  insured,  resulting  from  bodily  injury,  sustained 
and  effected  directly  through  external,  violent  and  accidental 
means  (suicide,  sane  or  insane,  not  included),  exclusively  and  in- 
dependently of  all  other  causes.  Insured  and  another  became  in- 
volved in  a  quarrel,  and  insured  seized  a  chair  as  if  to  strike 
the  other,  and,  on  being  asked  by  a  third  person  to  stop,  he  did 
so,  and  made  no  attempt  to  strike  the  other,  whereupon  the 
other  shot  and  killed  him.  Held,  That  under  these  circumstances 
the  taking  of  the  life  of  the  insured  was  a  result  which  no  rea- 
sonable man  could  have  contemplated  as  likely  to  follow  from 
his  previous  quarrel,  and  was  as  a  matter  of  law  effected  through 
accidental  means;  consequently  it  was  not  error  to  refuse  to 
submit  the  question  to  the  jury. 

Same^Parties — Surety: 

Sureties  on  the  bond  required  of  an  insurance  company  may 
be  joined  as  defendants  in  an  action  on  the  policy. 

Same^Residence  of  Insured — Question  for  Jury: 

The  defendant  company  gave  bond  conditioned  on  the  pay- 
ment of  all  claims  arising  or  accruing  to  any  person  by  virtue 
of  any  policy  issued  by  it  upon  the  life  or  person  of  any  citizen 
of  the  State  of  Arkansas.  Insured  in  his  application  stated  that 
he  was  a  resident  of  Louisiana,  and  his  policy  recited  that  he 
was  a  resident  of  that  State.  Held,  That  notwithstanding  the 
statements  in  the  application  and  policy,  it  by  no  means  follows 
that  this  was  conclusive  of  the  insured's  citizenship;  such  a 
question  was  one  to  be  determined  by  the  evidence  adduced  at 
the  trial. 

[Judgment  for  plaintiff  below.     Here  affirmed  asralnst  company.] 
State  Life  Ins.  Co.  v.  Ford  (Ark.  S.  C.) : 

142  Southwestern  Reporter   (February  14,   1912)    863. 

Policy — ^Assignment — Validity: 

Upon  the  application  of  one  S  a  policy  was  issued  on  his 
life,  payable  to  his  estate,  and  placed  in  the  hands  of  an  agent 
for  delivery.  Subsequently  S  notified  his  niece,  Mrs.  R,  that  if 
she  would  pay  the  premiums  he  would  take  the  policy  and  she 
could  have  the  proceeds  on  his  death.  Later  Mrs.  R's  husband 
executed  his  notes  for  the  first  premium  and  S  assigned  the  pol- 
icy as  he  agreed.  The  policy  was  then  returned  to  the  company 
to  be  rewritten,  so  as  to  name  Mrs.  R  as  beneficiary.  After  this 
the  company  sent  to  S  a  blank  for  him  to  sign,  asking  that  the 
policy  be  rewritten,  payable  to  Mrs.  R.  This  he  refused  to  sign. 
Held,  That  the  fact  that  S  did  not  sign  a  request  that  the  policy 
be  rewritten,  so  that  Mrs.  R  should  become  the  payee  thereof, 
and  the  fact  that  the  policy  was  not  delivered  after  being  re- 
written, did  not  make  the  assignment  of  the  policy  by  S  to  Mrs. 
R  invalid,  and  the  evidence  did  not  warrant  a  charge  wherein 
the  jury  were  authorized  to  find  that  the  assignment  was  invalid 
on  the  ground  that  it  was  not  to  be  a  binding  and  valid  assign- 
ment unless  the  policy  was  rewritten,  and  was  not  a  completed 
and  final  assignment. 
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Sam»— Same— Consideration — Premium — Payment  by  Note: 

One  R  gave  his  note  to  an  insurance  agent  for  the  premium 
on  a  policy  on  the  life  of  S,  who  assigned  the  policy  to  R's  wife. 
The  agent  paid  the  net  premiums  to  the  company  and  retained 
the  note  as  his  property.  S  refused  to  sign  a  request  to  have 
the  policy  rewritten  and  R  declined  to  pay  the  note,  but  did  pay 
it  on  the  day  of  S's  death.  Held,  That  under  these  circumstances 
R  was  liable  to  the  agent  on  the  note  for  the  premiums  paid  by 
such  agent  to  the  company,  and  the  assignment  being  otherwise 
sufficient,  was  not  invalid  because  of  R's  refusal  to  pay  the  note 
prior  to  the  death  of  8. 

Action  on  Policy — Instruction — Insurable  Interest: 

The  court  charged  the  Jury  as  follows:  "Uncle  and  niece 
occupy  no  such  relations  towards  each  other  as  that  by  the  very 
fact  of  that  relationship  an  insurable  interest  exists;  but  I  charge 
you  that  the  absolute  relationship  by  blood  of  two  parties  is  not 
the  sole  test  of  an  insurable  interest  between  them,  but  an  in- 
surable interest  which  takes  a  contract  out  of  the  class  of  wager- 
ing contracts  may  arise  from  such  an  interest  or  relationship 
as  will  convince  the  jury  that  the  party  claiming  the  insurable 
interest  in  the  life  of  another  has,  because  of  natural  affection 
and  relationship  between  the  two  parties,  a  desire  to  protect  the 
life  of  that  other;  and  while  it  is  true  that  the  rule  of  law  that 
a  niece  has  no  insurable  interest  in  the  life  of  her  uncle,  because 
of  that  fact  of  relationship  alone,  yet,  if  you  believe  from  the 
evidence  that,  in  addition  to  being  the  niece  of  the  insured,  S, 
that  defendant,  Mrs.  R,  had  showed  S  such  natural  affection  as 
would  tend  naturally  to  create  a  desire  on  her  part  to  prolong, 
promote  and  protect  the  life  of  S,  then  I  charge  you  that  Mrs.  R 
had  an  insurable  interest  in  the  life  of  S."  Held,  That  this 
charge  was  error,  as  it  did  not  correctly  set  forth  what  consti- 
tuted an  "insurable  interest"  on  the  part  of  Mrs.  R  in  the  life  of 
S.  The  charge  made  the  insurable  interest  consist  in  the  exist- 
ence of  the  fact  that  Mrs.  R.  had  shown  S  such  natural  affection 
as  would  tend  naturally  to  create  a  desire  on  her  part  to  prolong, 
promote  and  protect  his  life,  instead  of  making  an  insurable  in- 
terest depend  upon  the  existence  of  such  facts  as  would  create 
a  reasonable  expectation  on  the  part  of  Mrs.  R  of  benefit  or  ad- 
vantage to  her  from  the  continuance  of  the  life  of  S,  and  of  loss 
by  reason  of  his  death. 

Same— Same — ^Wagering  Contract: 

One  of  the  charges  of  the  court  to  which  exception  is  taken 
is  as  follows:  "The  theory  of  the  law  as  to  wagering  contracts 
is  this:  At  best,  payment  of  an  insurance  premium  in  consid- 
eration of  a  guaranty  of  the  payment  of  a  certain  fund  upon  the 
death  of  the  person  insured  is  at  least  practically  a  contract 
whereby  the  insurer,  the  company,  takes  the  chances  of  the  per- 
son insured  not  dying  either  within,  if  it  be  a  limited  contract 
policy,  the  limit  of  time,  or  if  it  be  a  life  policy,  or  any  other 
character  of  policy,  it  is  a  contract  by  which  the  company  takes 
the  chances  of  the  premiums  paid  being  worth  as  much  or  more 
than  the  amount  to  be  paid  upon  the  death  of  the  insured;  and, 
on  the  other  hand,  the  payment  of  premiums  constitutes  a  con- 
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tract  in  which  the  asBured  agrees  to  pay  a  certain  amount  of 
premium  under  the  terms  of  the  contract  on  the  theory  when 
either  his  life  terminates  the  policy  hecomes  due,  or  for  the 
years  for  which  it  is  taken  is  passed  the  policy  matures;  so  that 
you  will  see  as  between  the  two  parties,  the  insurer  and  in- 
sured, they  stand  in  the  attitude  towards  each  other  of  one 
agreeing  to  pay  money  in  consideration  of  insurance,  and  the 
other  agreeing  to  pay  the  insurance  in  the  event  of  death.  Now, 
the  law  says,  to  take  out  insurance  you  must  have  an  insurable 
interest"  Immediately  after  this  charge  the  court  charged  the 
jury  as  follows:  "A  creditor  has  an  insurable  interest  in  the 
life  of  another  to  the  extent  of  his  debt  and  premiums  and  inter- 
est necessary  to  maintain  it  in  force.  A  husband  has  it  in  the 
wife,  and  the  wife  in  the  husband,  and  a  child  in  the  father." 
Held,  That  the  charge  first  above  quoted,  In  connection  with  its 
context,  did  not  accurately  define  a  wagering  contract  as  ap- 
plicable to  the  law  of  insurance. 

[Judgment  for  assigmee  below.     Here  reversed  in  favor  of  in- 
sured's administrator.] 

McFarlane  et  al.  v.  Robertson  et  al.  (Oa.  S.  C.) : 

73  Southeastern  Reporter  (February  17,  1912)  490. 

Action  on  Premium  Note — Retention  of  Poiicy — Ettoppei: 

It  being  undisputed  in  the  evidence  that  the  insured  retained 
in  his  possession  the  policy  of  insurance  (with  a  receipt  ac- 
knowledging the  payment  of  the  first  premium  attached  there- 
to), and  made  no  effort  to  return  the  contract  of  insurance  to 
the  company,  merely  expressing  dissatisfaction  therewith  and 
inability  to  pay  the  note  given  for  the  premium,  a  verdict  for  the 
defendant  in  a  suit  brought  by  the  insurance  company  upon  a 
note  given  for  a  premium  upon  the  policy  was  contrary  to  law. 
The  insured  can  not  defeat  payment  of  the  premium  upon  a  pol- 
icy of  insurance  issued  at  his  instance  while  he  still  retains  the 
contract,  the  very  issuance  and  delivery  of  which  depend  upon 
a  cross-obligation  that  the  premiums  will  be  paid. 

[Judgment  for  defendant  below.    Here  reversed  in  favor  of  com- 
pany.] 

Franklin  Life  Ins.  Co.  v.  Boykin  (Ga.  C.  A.) : 

78  Southeastern  Reporter  (February  17,  1912)   545. 

Participating   Poiicyhoiders — Conservation  of  Assets — Equitable 

Relief: 

Although  participating  policyholders  may  not  sue  for  divi- 
dends from  the  surplus  until  such  dividends  have  been  declared, 
they  may  sue  in  equity  to  require  the  company  to  conserve  for 
their  benefit  the  surplus  accumulated  under  the  by-laws  for  their 
benefit  from  the  earnings  on  participating  policies.  Their  rela- 
tions to  the  company  are  like  that  of  stockholders  of  a  corpora^ 
tion  to  the  corporate  entity. 

Declaration   of  Dividends  Out  of  Surplus— Previous  Quo  War- 
ranto Proceedings — Res  Adjudlcata: 
In  an  action  brought  by  and  on  behalf  of  all  participating 

shareholders  to  conserve  the  company's  assets,  it  is  no  defense 
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that  the  Supreme  Court  in  quo  warranto  proceedings,  brought 
by  the  attorney  general  against  the  company  for  the  purpose  of 
testing  the  right  of  the  company  to  declare  a  dividend  to  its 
stockholders  out  of  said  surplus  fund,  has  refused  the  relief 
prayed  for,  the  participating  policyholders  not  being  parties  to 
said  action. 

[Petition  dismissed  below.     Here  reversed  against  company.] 
Bell  V.  Union  Central  Life  Ins.  Co.  (Cuyahoga,  O.,  C.  C.) : 
88  O.  a  a  69. 

Policy — ^AMignment — Insurable  Interest — Quottlon  for  Jury: 

A  person  has  a  right  to  procure  an  insurance  policy  on  his 
own  life,  and  to  assign  it  to  another  who  has  no  insurable  inter- 
est on  his  life,  provided  it  be  not  done  by  way  of  cover  for  a 
wager  policy;  the  intention^ of  the  insured  in  taking  out  the  pol- 
icy and  in  making  the  assignment,  and  of  the  assignee  in  accept- 
ing the  assignment,  are  questions  of  fact  for  determination  by 
the  Jury. 

Same— Same— Same — Estoppel : 

Where  the  evidence  shows  that  an  assignment  or  sale  by  the 
insured  of  a  policy  of  insurance  to  one  who  had  no  insurable  in- 
terest on  his  life  was  made  with  the  knowledge  of  the  insurance 
company,  and  the  company  subsequently  received  the  premiums 
directly  from  the  assignee  for  three  years,  an<|  the  policy  pro- 
vided that  after  two  years  It  would  be  incontestable  on  any 
ground,  the  company  would  be  estopped  from  contesting  the 
validity  of  the  policy.  Furthermore,  it  could  not  contest  the 
validity  of  the  assignment  without  first  having  tendered  back  to 
the  assignee  the  premiums  received  from  him. 

Same— Same — Proof  of  interest — Evidence  Considered: 

Where  the  assignment  of  a  policy  of  insurance  provides  that 
"the  assignment  was  subject  to  proof  of  interest  of  the  a»- 
signee,"  and  the  evidence  shows  that  the  assignee  made  timely 
proof  of  loss,  in  which  he  stated  that  he  held  the  policy  as  an 
absolute  purchaser  for  value,  and  not  as  collateral  security,  and 
subsequently,  in  reply  to  letters  from  the  company  asking  for 
proof  of  interest,  wrote  to  the  company  that  his  interest  was 
that  of  an  absolute  purchaser  for  value,  and  repeated  the  same 
statement  to  the  special  agent  of  the  company,  who  was  sent  to 
him  by  the  company  for  the  purpose  of  finding  out  the  interest 
of  the  assignee  and  making  a  settlement  with  him  of  the  policy, 
this  would  be  a  substantial  compliance  with  the  provision  of  the 
assignment  requiring  proof  of  interest  by  the  assignee. 

Same — Same — ^Wager  Contract — ^Action — Evidence: 

There  was  no  error  in  excluding  the  testimony  of  the  agent 
of  the  insurance  company,  through  whom  the  application  for  the 
policy  was  made,  to  the  effect  that  he  disapproved  the  policy  be- 
cause in  his  opinion  it  was  a  wager  policy,  and  in  also  rejecting 
the  testimony  that  in  the  town  where  the  insured  lived  there 
was  a  great  deal  of  speculation  in  policies  of  insurance. 

Action  on  Policy — Instruction — incontestable  Clause: 

An  instruction  in  an  action  on  a  policy  that  such  policy 
would  be  incontestable  after  the  expiration  of  two  years,  except 
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that  the  Insured  participate  in  the  military  service,  the  army  or 
navy,  in  connection  with  instructions  that  unless  the  jury  found 
that  the  contract  was  a  valid  contract  it  would  not  be  applicable, 
because  if  it  was  a  wager  contract  it  was  void  ab  initio,  was  not 
erroneous. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Volunteer  State  Life  Ins.  Co.  v.  Buchannan  (Qa.  C.  A.): 
73  Southeastern  Reporter  (February  24,  1912)  602. 

Action   by  Assignee  to    Rescind — Defenses — Knowledge   of  As- 
signor: 

This  action  is  by  the  assignee  of  a  life  insurance  policy  to 
rescind  the  contract  and  to  recover  the  premiums  paid  by  the 
assignor.  The  right  to  rescind  is  based  upon  an  allegation  of 
false  and  fraudulent  misrepresentation  as  to  payment  of  pre- 
miums upon  life  insurance  policies  during  the  year  in  which  the 
policy  was  issued,  and  with  regard  to  cash  accumulations  and 
the  cash  surrender  value  thereof  at  a  subsequent  period.  The 
company  set  up  in  defense  that  the  policyholder  paid  premiums 
with  knowledge  of  the  facts  relied  upon  in  the  action.  Held, 
That  if  the  assignor  had  knowledge  of  the  facts  stated  in  de- 
fendant's answer,  and  these  constitute  a  defense,  plaintiff  could 
not  recover,  even  though  he  might  have  been  ignorant  therof. 

[Order  granting  motion  for  bill  of  particulars  below.     Here  re- 
versed In  favor  of  company.] 

Strohoefer  v.   Security  Mut.  Life  Ins.   Co.    (N.   Y.,  App. 
Div.) : 

133  New  York  Supplement   (February  26,  1912)   289. 

Mutual   Company — ^Trustees— Qualifications: 

Section  4  of  the  charter  of  the  company  provides  that  "the 
board  of  trustees  shall  consist  of  thirty-six  persons  all  of  whom 
must  be  citizens  of  this  state;  they  shall  elect  a  president  an- 
nually who  shall  be  a  member  of  this  corporation";  and  sec- 
tion 3  provides  that  the  persons  therein  named  who  are  in- 
sured in  the  corporation  "shall  thereby  become  members 
thereof."  Held,  That  the  provision  in  the  charter  is  clear  that 
the  president  must  be  a  member  of  the  corporation.  There 
is,  however,  no  provision  that  any  trustee  other  than  the 
president  shall  be  a  member.  The  provision  that  the  pres- 
ident shall  be  a  member  and  the  omission  to  provide  that  the 
other  trustees  shall  be  members  are  significant,  and  show  that 
the  Legislature,  when  it  required  this  qualification  for  the 
president  and  omitted  to  require  it  for  the  other  trustees,  in- 
tended that  such  other  trustees  need  not  be  members;  and 
when  it  required  that  the  trustees  should  be  citizens  it  showed 
the  intent  not  to  impose  any  other  qualification  upon  eligibility. 
[Application  for  review  of  election  of  trustees  denied.] 
In  re  Mutual  Life  Ins.  Co.  of  New  York  (N.  Y.,  Sp.  Tr.) : 
133  New  York  Supplement   (February  26,  1912)   326. 

Action  on  Policy — Forfeiture— Waiver: 

The  company  defended  on  the  ground  that  insured  had  al- 
lowed the  policy  to  lapse  by  failing  to  pay  a  certain  note  given 
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for  the  premium.  The  insured  claimed  that  the  forfeiture  was 
waived  by  the  company  by  making  an  unconditional  demand  for 
payment  of  the  note.  Five  witnesses  testified  to  seeing  and 
reading  the  letter  containing  the  demand,  and  all  agreed  as  to 
its  contents.  The  testimony  for  the  defendant  is  to  the  effect 
that  no  such  letter  was  written,  and  facts  are  shown  corroborat- 
ing this  evidence.  The  letter  was  not  produced  because  it  was 
lost  Held,  That  the  evidence  was  sufficient  to  support  a  finding 
that  the  forfeiture  had  been  waived. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
New  York  Life  Ins.  Co.  v.  Evans  (Ky.  C.  A.) : 

148  Southwestern  Reporter  (February  28»  1912)  37. 

Action  on  Premium  Note — Acceptance  of  Policy — Estoppel: 

It  Is  the  duty  of  an  applicant  for  insurance  to  examine  his 
policy  upon  its  delivery  to  him,  and  he  is  bound  to  do  so  within 
at  least  a  reasonable  time  thereafter,  and  to  reject  it  if  it  is  not 
what  he  contracted  for,  and  if  he  fails  to  do  this  he  will  be 
deemed  to  have  accepted  it  and  cannot  avoid  liability  for  pay- 
ment of  the  premium  note. 

Same^M itstatemont  In  Application — Waiver: 

Where  the  company,  after  learning  that  insured's  age  as 
given  in  the  application  and  as  stated  in  the  policy  was  not  cor- 
rect, failed  to  return  the  premiums  received  by  it  and  cancel  the 
policy,  it  was  bound  by  the  terms  of  the  policy  without  regard 
to  the  correctness  of  the  age  given,  -and  such  error  furnished  no 
defense  in  an  action  against  insured  on  a  premium  note  given 
therefor. 

Same — Same — Knowledge  of  Agent — Estoppel: 

Where  insured  told  the  agent  at  the  time  of  making  his  ap- 
plication for  insurance  his  correct  age,  as  he  claims  to  have 
done,  and  it  was  written  by  the  agent  in  the  application,  by  mis- 
take or  otherwise,  incorrectly,  the  company  would,  nevertheless, 
be  boimd  to  the  payment  of  the  policy  issued  and  delivered  there- 
on, the  knowledge  of  its  agent,  authorized  to  solicit  insurance 
and  fill  blanks,  being  regarded  the  knowledge  of  the  company. 

Same — Failure  of  Consideration — Designation   of  Wrong    Bene- 
ficiary: 

Where  a  husband  signed  a  note  for  the  payment  of  a  pre- 
mium on  an  insurance  policy  on  the  life  of  his  wife,  and  the 
policy  was  made  payable  to  her  estate  instead  of  to  him  individ- 
ually as  directed,  he  cannot,  having  permitted  the  wife  to  accept 
the  policy  and  having  made  no  offer  to  return  it,  escape  pay- 
ment on  the  ground  that  there  was  a  failure  of  consideration  in 
not  making  him  beneficiary. 

[Judgment   for   defendant    below.     Here   reversed    in   favor   of 

plaintiff.] 
Gray  v.  Stone  (Ark.  8.  C.) : 

143  Southwestern  Reporter  (February  28,  1912)    114. 

Premiums — Custom — ^Tlme  of  Payment: 

A  custom  on  the  part  of  a  life  insurance  company,  under 
which  its  policyholders  are  allowed  30  days  after  the  maturity 
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of  the  premlmns  within  which  to  pay  them,  does  not  require  the 
company  to  accept  a  premium  after  the  expiration  of  such 
period. 

Same— Same — Dlscontinuance^Place  of  Payment: 

Where,  under  the  terms  of  a  policy  of  life  insurance,  pre- 
miums are  made  payable  at  the  home  office  of  the  insurance 
company,  it  may,  upon  notice  to  a  policyholder,  discontinue  a 
custom  of  sending  an  agent  to  the  place  of  business  of  the 
insured  to  collect  the  premiums. 

Same — Forfeiture — ^Waiver — Payment  by  Draft: 

The  days  of  grace  for  the  payment  of  premium  expired 
April  30th.  On  May  1st  insured  wrote  a  letter  to  the  president 
of  the  company  addressed  to  the  home  office  enclosing  draft 
for  the  quarterly  amount.  On  the  14th  of  May.  one  of  the 
vice-presidents  of  the  company  wrote  to  the  local  superin- 
tendent, enclosing  insured's  draft,  and  leaving  it  up  to  such 
superintendent  to  say  whether  or  not  the  policy  should  be  rein- 
stated. Insured  was  invited  to  call  at  the  local  office  to  adjust 
the  matter  but  failed  to  do  so.  The  policy  was  not  canceled 
on  the  company's  policy  register  until  June  15th.  Held,  That 
the  omission  to  note  the  forfeiture  on  the  policy  register  in 
no  way  affected  the  question  of  forfeiture.  Held,  further,  That 
the  retention  by  the  company  of  the  plaintiff's  draft,  under  the 
circumstances,  would  not  amount  to  a  waiver.  A  draft  is  not 
payment  until  it  is  paid.  The  company  did  not  collect  the 
draft,  and  ultimately  returfied  it  to  tbe  plaintiff,  who  accepted 
it 

[Judgment    for    company    below.      Here    affirmed    in    favor    of 

company.] 
Wallace  v.  Metropolitan  Life  Ins.  Co.  (Ga.  C.  A.) : 
73  Southeastern  Reporter  (March  2,  1912)  698. 

Pol  icy — Contract — Statute — Fraud : 

In  1906,  the  insurance  law  of  New  York  was  amended 
(Laws  1906,  c.  326,  Sec.  16)  by  the  insertion  of  section  58, 
which  expressly  provides  that  every  policy  of  life  insurance 
issued  after  January  1,  1907  "shall  contain  the  entire  contract 
between  the  parties  and  nothing  shall  be  incorporated  therein 
by  reference  to  any  constitution,  by-laws,  rules,  applications  or 
other  writings,  unless  the  same  are  endorsed  upon  or  attached 
to  the  policy  when  issued,  and  all  statements  purporting  to  be 
made  by  the  insured  shall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties.  Any  waiver  of  the  pro- 
visions of  this  section  shall  be  void."  The  policy  made  no 
reference  to  the  medical  examination.  Held,  That  the  defend- 
ant, having  failed  to  incorporate  the  medical  examination  in 
the  policy,  could  not  rely  on  statements  made  therein  to  avoid 
recovery,  even  though  fraudulently  made. 
[PlaintiflTs  motion  to  strike  out  granted.] 
Becker  v.  Colonial  Life  Ins.  Co.  (N.  Y.,  Sp.  Tr.) : 

133  New  York  Supplement  (March  4.  1912)  481. 

Application — Warranty — Forfeiture: 

Affirmative  warranties  need  not  be  literally  true  but  are 
sufficiently  complied  with  if  substantially  true.    Where  they  are 
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not   substantially   true,   then,  without  reference  to   their   ma- 
teriality, they  avoid  the  contract 

Same— Same— Same — Place  of  Birth: 

Insured  warranted  that  his  place  of  birth  and  place  of  resi- 
dence was  in  a  designated  town.  The  exact  fact  was  that  he 
was  born  and  resided  at  a  place  about  seven  miles  distant  from 
the  town.  Held,  That  the  answer  was  not  substantially  true 
and  avoided  the  policy,  without  reference  to  whether  the 
answer  was  material. 

Same — Same — Same — Occupation : 

Insured  warranted  that  he  was  not  then  and  had  never  been 
''engaged  in  or  connected  with  the  manufacture  or  sale  of 
malt  or  spirituous  liquors."  The  fact  was  that,  when  he  was  a 
boy  15  or  16  years  of  age,  he  had  worked  as  a  hand  about  a 
still  situated  on  his  father's  place,  owned  by  his  father  and 
uncles,  which  during  about  10  years  had  been  operated  by  them 
under  a  license  from  the  federal  government  in  the  manufacture 
of  spirituous  liquors.  Held,  That  the  answer  was  false  in  so 
far  as  it  declared  that  insured  had  never  been  "connected  with 
the  manufacture"  of  liquors  and  avoided  his  policy. 

Same — Same — Same — Family  History: 

In  stating  his  "full  family  history,"  the  Insured  answered 
that  he  then  had  three  brothers  and  two  sisters  living,  and  a 
brother,  but  no  sister,  dead.  It  was  conclusively  shown  that  he 
then  had  two  brothers  of  the  whole  blood  and  five  brothers  of 
the  half  blood  living,  and  a  brother  of  the  whole  blood  dead;  and 
that  he  had  two  sisters  of  the  whole  blood  living,  and  one 
sister  of  the  half  blood  dead.  Held,  That  the  answer  could  not 
be  construed  otherwise  than  untrue.  His  "full  family  history" 
Includes  the  history  of  his  brothers  and  sisters  of  the  half 
blood. 

Same — Breach  of  Warranty — Waiver — Knowledge  of  Agent: 

Delivery  of  a  policy  at  a  time  when  the  agent  knew  that 
certain  warranties  had  been  breached  will  be  treated  as  a 
waiver  of  such  breaches  as  were  known  to  the  agent,  but  not  as 
to  breaches  of  which  the  agent  had  no  knowledge. 

Policy — Waiver — ^Authority  of  Agent: 

An  agent  only  authorized  to  solicit  Insurance,  deliver  poli- 
cies, and  collect  premiums,  cannot,  after  the  delivery  of  the 
policy  waive  any  of  its  conditions. 

Same — Payment — M  istake — Recovery: 

Where  an  Insurance  company,  without  any  misconduct  on 
the  part  of  the  beneficiary,  paid  the  sum  promised  by  the 
policy  to  be  paid,  it  could  not  recover  such  payment  because 
on  its  part  due  to  Ignorance  of  facts  entiUlng  it  to  avoid  the 
policy,  there  being  no  fraud  on  the  part  of  the  Insured  Inducing 
the  Issuance  of  the  policy. 

[Judgment  for  plaintiff  and  denial  of  relief  on  cross-action  below. 
Here  reversed  and  rendered.] 

Kansas  City  Life  Ins.  Co.  v.  Blackstone  (Texas,  C.  C.  A.) : 

143  Southwestern  Reporter  (March  6,  1912)  702. 
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Executor    and    Adminlttrator — ^Accounting — Sufficiency    of    Evi- 

diBnco: 

Defendant  was  administrator  of  the  estate  of  the  deceased. 
At  the  time  of  the  latter's  death,  he  was  indebted  to  defendant 
in  the  sum  of  $4,000,  to  secure  which  he  assigned  to  defendant 
a  policy  of  insurance  on  his  life.  The  note  evidencing  the  in- 
debtedness was  not  shown  to  have  been  invalid.  Held,  That 
the  Jury's  verdict  for  deceased's  heirs  was  not  sustained  by  the 
evidence. 

[Judgment    for   plaintiff    below.      Here    reversed    in    favor    of 

defandantj 
Roberts  v.  Roberts  et  aL  (Qa.  S.  C.) : 

73  Southeastern  Reporter  (March  9,  1912)  786. 

Action  on   Policy — Delivery — Payment  of  Premium — SufTlclenoy 

of  Evidence: 

Upon  making  application  the  deceased  executed  his  promis- 
sory note  for  the  first  year's  premium,  for  which  he  was  given 
a  receipt  providing  that  the  note  would  be  returned  if  the  ap- 
plication was  not  accepted.  The  application  was  accepted  and 
sent  to  its  agent,  who  delivered  it  to  deceased,  and  who  pro- 
cured deceased  to  sign  a  receipt  wherein  it  was  recited  that  the 
premium  was  paid  and  that  the  policy  had  been  read  and  was 
accepted.  On  the  same  day  a  mining  permit  was  delivered  to 
deceased.  After  receiving  the  policy  deceased  handed  it  back 
to  the  agent,  stating  that  he  would  call  at  the  company's  office 
at  a  certain  time  and  pay  the  note.  He  died  before  the  note 
was  paid.  The  note  had  been  endorsed  by  the  soliciting  agent 
and  delivered  to  the  agent  in  charge  of  the  local  office.  Held, 
That  the  evidence  sufficiently  showed  that  the  policy  was  is- 
sued, delivered  and  accepted;  that  the  full  premium  was  paid 
when  the  note  was  delivered  to  the  soliciting  agent;  and  that 
the  re-delivery  of  the  policy  by  the  deceased  to  the  soliciting 
agent  was  as  a  pledge  for  his  personal  protection  until  the  pay- 
ment of  the  note. 

Policy — Premium    Note^Payment — Liability    of   Agent    as    En- 
dorser: 

The  company  permitted  its  soliciting  agents  to  accept  notes, 
payable  to  their  order,  in  payment  of  the  first  annual  premium. 
These  notes  the  soliciting  agents  would  indorse  and  deliver  to 
the  general  state  agent,  at  the  same  time  instructing  the  state 
agent  to  charge  the  net  sum  due  the  company  from  such  pre- 
miums to  their  (the  soliciting  agents')  accounts.  Held,  That 
under  this  custom  and  practice  of  the  company,  the  soliciting 
agent  was  responsible  to  it  for  the  payment  of  its  portion  of  the 
premium,  and,  as  a  matter  of  law,  could  enforce  him  to  make 
payment  of  the  same.  Having  possession  of  the  note  endorsed 
by  the  agent,  the  company  was  the  equitable  owner  thereof,  and 
was  thus  doubly  secured. 

Same^Deiivery — ^Authority  of  Agent: 

Where  the  company  accepted  the  applicant's  note,  endorsed 
by  the  soliciting  agent,  and  delivered  the  policy  to  such  agent. 
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they  thereby  authorise  him  to  deliver  the  policy  to  the  appli- 
cant 

Same — Same-^Malling: 

Where  an  insurance  company  accepted  a  note  In  payment 
of  the  first  premium  and  issued  a  policy,  mailing  it  in  due 
course  from  the  home  office,  the  policy  was  delivered  when 
mailed  from  the  home  office. 

Action  on  Policy — Premium — Waiver — Pleading: 

It  was  alleged  in  the  complaint  that  plaintiff  was  informed 
and  believed  and  alleges  as  a  fact  that  insured  delivered  his 
promissory  note  in  payment  of  the  first  premium,  which  allega- 
tion was  reiterated  in  the  reply.  Held,  That  this  sufficiently 
pleaded  a  waiver  of  payment  in  cash. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Mutual  Life  Ins.  Co.  of  New  York  v.  Reid  (Colo.  C.  A.): 

121  Pacific  Reporter  (March  11.  1912)   132. 


Corporatione — "Citizen'' — Constitutional    Law: 

A  corporation  is  not  a  "citizen"  within  the  meaning  of 
the  Constitution  of  the  United  States,  which  prohibits  the  en- 
actment of  laws  which  abridge  the  privileges  and  immunities  of 
a  citizen  of  ttie  United  States,  and  has  no  privileges  or  im- 
munities secured  to  citizens,  against  legislation. 

Same-^Reguiation — Powers  of  State: 

A  corporation  is  a  creature  of  the  laws  of  the  State  or 
sovereignty  where  created,  and  had  no  legal  existence  beyond 
the  limits  of  such  State  or  sovereignty,  except  such  as  are 
granted  to  such  corporations  by  the  laws  of  the  States  in 
which  such  corporations  apply  for  permission  to  carry  on 
their  business,  and  the  assent  of  the  State  or  sovereignty  may 
be  upon  such  terms  and  conditions  as  such  State  or  sovereignty 
may  deem  proper,  and  such  conditions  may  be  prescribed  by  law. 

Same— Same — ^Terms  of  Contract: 

It  is  within  the  power  of  the  legislature  to  enact  a  statute 
which  prescribes  the  conditions  upon  which  life  insurance  com- 
panies may  do  business  within  the  State,  and  to  prescribe  the 
form  and  conditions  of  the  policies  issued  by  such  companies. 

Same — Statute — Policy  Loans — interest: 

Subdivisions  1,  7  and  10  of  section  42,  c.  228,  Sess.  Laws 
Idaho,  1911,  pp.  747,  749,  which  regulate  and  fix  the  rate  of 
interest  to  be  charged  by  life  insurance  companies  doing  busi- 
ness within  the  State,  upon  loans  of  money  upon  the  policy 
and  forbearances  in  the  collection  of  dues  upon  the  policy, 
are  provisions  which  are  required  to  be  made  a  part  of  the 
policy  of  life  insurance,  and  are  not  independent  conditions 
or  agreements,  but  are  integral  and  essential  parts  of  the 
contract  of  insurance  between  the  company  and  the  insured. 
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Same — Same — Same — Contract: 

Whether  or  not  loaning  money  on  life  insurance  policies 
is  peculiar  to  life  insurance  companies  will  not  render  the 
provisions  of  a  statute  void,  which  require  life  insurance  com- 
panies to  make  such  provisions  a  condition  in  the  policy  of 
insurance  issued  by  a  life  insurance  company  as  a  condition 
for  such  Insurance  companies  doing  business  in  the  State. 
Same— Same— Same— Same : 

Where  a  policy  of  life  insurance  makes  one  of  the  condi- 
tions of  the  policy  that  the  company  will  loan  money  upon 
the  policy  issued  by  the  company,  at  a  fixed  rate  of  interest 
and  upon  indulgencies  and  forbearances,  the  company  cannot 
successfully  contend  that  such  part  of  the  agreement  thus  made 
is  not  a  part  of  the  insurance  policy,  and  therefore  the  company 
issuing  the  same  is  not  governed  by  a  statute  regulating  the  right 
to  do  business  within  the  State  by  such  insurance  company. 

Same — Same — Same — Rate  of  Interest — Constitutionality: 

There  is  no  provision  in  the  State  or  Federal  Constitution 
which  in  any  way  limits  the  power  of  the  legislature  in  making 
a  classification  of  persons  or  corporations  writing  insurance 
within  the  State  of  Idaho,  and  placing  in  a  separate  class 
those  persons  or  corporations  who  loan  money'  upon  policies 
written,  and  limit  the  charge  to  be  made  for  the  use  of  such 
loans  to  5  per  cent.,  although  such  statute  makes  no  limitation 
of  the  rate  of  interest  to  be  charged  upon  money  loaned  upon 
other  securities,  except  the  general  statute  of  the  State  regu- 
lating the  rate  of  interest 

Same— Same— Same— Same— Same : 

Subdivisions  1,  7  and  10  of  section  42,  c.  228,  Sess.  Laws 
Idaho  1911,  pp.  748,  749,  regulating  the  rate  of  interest  that 
insurance  companies  may  charge  do  not  violate  the  provisions 
of  the  Constitution  of  the  State  or  of  the  United  States,  in 
that  such  provisions  permit  the  taking  of  property  without  due 
process  of  law,  for  the  reason  that  such  provisions  relate  to 
the  regulation  of  doing  business  within  the  State  after  July  1, 
1911,  a  date  subsequent  to  the  passage  of  the  act,  and  in  no 
way  affect  any  property,  or  right  of  contract,  prior  to  said  date. 

Same— Same— Statutes  of  Other  States: 

The  fact  that  other  States  have  passed  laws  regulating  the 
doing  of  life  insurance  business  within  such  States,  which  are 
different  from  the  laws  of  the  State  of  Idaho,  is  no  reason  for 
this  court  to  hold  that  a  regulation  made  by  the  legislature 
of  the  State  of  Idaho  is  unconstitutional,  unfair  or  unreasonable. 

Same — Same— Terms  of  Contract — ^Table  of  Values: 

The  requirement  of  the  statute  that  a  life  insurance  policy 
shall  contain  as  a  part  of  the  policy  a  table  of  cash,  paid-up, 
and  extended  insurance  options  available  under  the  policy  for 
a  period  up  to  the  age  of  96  years,  is  not  an  unfair  or  unreason- 
able requirement,  and  may  be  enforced  by  the  insurance  com- 
missioner of  the  State. 

[Application  for  mandamus  denied.] 

Continental  Life  Ins.  &  Inv.  Co.  v.  Hattabaugh   (Idaho 
S.  C): 

121  Pacific  Reporter  (March  11.  1912)   81. 
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Action  on  Policy — Heaith  of  Insured — Evidence  Considered: 

The  policy  stipulated  that  no  obligation  was  assumed  un- 
less, at  the  time  of  issuance,  the  insured  was  alive  and  in 
sound  health,  or  if  the  insured,  before  its  date,  had  been  at- 
tended by  a  physician  for  any  serious  disease  or  complaint, 
or  had  had,  before  said  date,  any  pulmonary  disease  or  chronic 
bronchitis.  It  appears  from  the  proofs  of  loss,  signed  by  the 
physicians  who  had  attended  the  insured,  and  from  their  testi- 
mony on  the  trial,  that  he  had  pulmonary  tuberculosis  when 
the  policy  was  issued.  The  doctor  testified  that  he  treated  in- 
sured for  pulmonary  tuberculosis  in  the  fall  of  1905.  Another 
doctor  testified  that  he  was  treating  insured  in  the  fall  of  1905, 
and  that  he  diagnosed  his  disease  as  pulmonary  tuberculosis  on 
or  about  December  1,  1905.  There  is  absolutely  no  contradic- 
tion to  this  testimony.    Held,  That  the  company  was  not  liable. 

[Judgment   for  plaintiff  below.     Here   reversed   in  favor  of 
company.] 

Metropolitan  Life  Ins.  Co.  v.  Wolford  (Ind.  A.  C): 

97  Northeastern  Reporter  (March  12,  1912)  444. 

Policy— Premium  Note— Grace: 

The  policy  provided  for  a  month  of  grace  for  the  payment 
of  premiums.  When  a  premium  became  due,  insured  executed 
a  note  therefor.  The  note  provided  that  if  it  was  not  paid 
at  maturity  the  policy  would  be  ipso  facto  null  and  void.  Held, 
That  the  month  of  grace  allowed  by  the  policy  for  the  pay- 
ment of  premiums  did  not  apply  to  the  note. 

Same — Same — Non-Payment^Forfelture : 

In  the  Federal  courts  the  rule  is  well  settled  that  failure 
to  pay  a  premium  note,  containing  a  provision  for  forfeiture, 
works  an  absolute  forfeiture  of  the  policy. 

Same — Same— Same — Waiver  of  Forfeiture: 

Failure  on  the  part  of  the  company  to  notify  the  insured 
of  the  amount  of  dividend  to  which  she  was  entitled,  prior 
to  the  maturity  of  a  premium  note,  to  the  end  that  she  might 
know  the  balance  to  be  paid  on  such  note,  is  a  waiver  of  the 
forfeiture  provided  in  such  note  for  failure  to  pay  same  at  ma- 
turtty. 

[Demurrer   to   complaint  overruled.] 

Reed  v.   Bankers'  Reserve  Life  Ins.   Co.    (U.   S.   C.   C, 
Wash.) : 

192  Federal  Reporter   (March  14,   1912)   408. 

Policy^Risk — Legal    Execution: 

Death  by  the  hand  of  the  law  in  execution  of  a  convic- 
tion and  sentence  for  murder  is  not  covered  by  a  policy  of  life 
insurance,  though  such  manner  of  death  is  not  excepted  from 
the  policy,  there  being  no  question  of  the  justness  of  the 
sentence. 

Same — Place  of  Contract: 

The  application  was  made  In  Virginia  to  the  local  agent 
of  a   Wisconsin   company,   and   the   policy   was    delivered   in 
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Virginia.  At  the  time  of  delivery  the  applicant  gave  his  note 
for  the  premium  and  subsequently  paid  it  there.  The  policy 
stipulated  that  it  would  not  become  eftective  until  the  first 
premium  was  actually  paid  in  cash.  Held,  That  the  policy 
was  a  Virginia  contract 

Same-^Risk — Legal  Execution: 

The  charter  of  a  foreign  mutual  company  made  persons 
insuring  therein  members  of  the  company  and  fixed  their  in- 
terests at  the  amounts  named  in  their  policies.  Held^  That 
notwithstanding  the  fact  that  a  policyholder  was  a  member 
of  the  company,  the  measure  of  his  rights  as  a  member  was 
evidenced  by  the  policy  issued  to  him.  Where  under  the 
policy,  construed  under  the  laws  of  the  State  where  the  con- 
tract was  consummated,  legal  execution  was  a  risk  not  as- 
sumed, the  beneficiary  could  not  recover  the  proceeds  of  the 
policy,  where  insured  had  been  executed  for  crime,  notwith- 
standing his  membership. 

[Judgment  for  company  below.     Reversed   by  Circuit  Court 
of  Appeals.     Here  reversed  In  favor  or  company.] 

Northwestern  Mut  Life  Ins.  Co.  v.  McCue  et  al.   (U.  S. 
S.  C): 

82  Supreme  Court  Reporter   (March  15,   1912)   220. 

Policy — Insurable  Interest — Wager  Contract: 

A  brother  tool^  out  life  insurance  in  favor  of  his  sister,  in 
case  she  survived  him,  and  if  not,  it  was  to  go  to  his  estate. 
The  brother,  not  being  able  to  make  the  premium  payments, 
made  an  assignment  of  the  policy  to  his  sister,  who,  with  her 
husband,  paid  the  premiums.  The  sister  died  testate  before 
her  brother  and  disposed  of  the  insurance  money  by  will. 
Held,  That  the  proceeds  of  the  policy  should  be  distributed 
as  willed,  as  the  policy  did  not  constitute  a  wagering  contract 
prohibited  by  law. 

Same— Same — Sister  and  Brotiier: 

A  sister  has  an  insurable  interest  in  the  life  of  her  brother. 
[Claim   of   insured's   administrator  is   refused.] 
Phillips  Estate  (Allegheny  Co.,  O.  C): 

60  Pittsburg:  Legral  Journal   (March  16,   1912)    270. 

Action  on  Premium  Note — Negotiability — Holder  In  Due  Course 

— Estoppel: 

Defendant  gave  one  S,  a  life  insurance  agent,  his  applica- 
tion for  a  policy  on  his  life,  subject  to  defendant's  passing 
a  physical  examination  and  the  insurance  company  accepting 
the  application,  such  physical  examination  to  be  thereafter 
made.  At  the  same  time,  and  as  a  matter  of  convenience  to  S, 
defendant  executed  to  S,  as  payee,  his  negotiable  promissory 
note,  payable  at  a  future  date,  for  the  first  year's  premium, 
for  which  S  gave  defendant  a  binding  receipt  showing,  among 
other  things,  that  in  case  of  rejection  of  the  application  the 
note  was  to  be  returned  to  the  maker.  V,  cashier  of  plaintift 
bank,  was   present,   heard  all  the  conversation   between   the 
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parties,  was  perfectly  familiar  with  the  method  of  S  and  of 
the  insurance  company  in  such  transactions,  and  knew  the  note 
was  to  be  returned  if  the  policy  should  not  be  issued.  He 
shortly,  as  the  executive  ofllcer  of  the  plaintiff,  discounted  de- 
fendant's note  for  S.  Held,  That  the  note  was  not  to  take 
effect  unless  defendant  passed  the  physical  examination  re- 
quired, and  the  application  was  accepted  by  the  insurance 
company.  Held,  also.  That  by  reason  of  these  facts  the  title 
of  S  to  the  note  was  defective,  and  that  his  negotiation  thereof 
before  the  examination  of  defendant  was  in  breach  of  faith, 
and,  in  law,  a  fraud  on  the  maker.  Held,  further.  That  if  the 
bank  was  charged  with  the  knowledge  of  the  defective  title 
and  the  breach  of  faith  of  S,  and  was  not  a  holder  in  due 
course,  and  its  action  in  taking  the  instrument  amounted  to 
bad  faith. 

[Judgment   for   plaintiff  below.     Here  reversed   in  favor  of 
defendant.] 

Citizens  State  Bank  of  Lamkin  v.  Garceau  (N.  D.  S.  C.) : 

134   Northwestern  Reporter   (March   22,   1912)   882. 

Action    on    Policy— *L imitation    of    Action— Commencement    of 

Action— Amendment: 

A  petition  was  filed  against  "Mutual  Life  Insurance  Com- 
pany of  New  York."  The  summons  and  return  thereto  named 
the  party  defendant  in  like  manner.  The  proper  name  of  de- 
fendant is  "The  Mutual  Life  Insurance  Company  of  New  York." 
The  summons  was  served  upon  the  managing  agent  of  defend- 
ant Defendant  made  a  special  appearance,  objecting  to  the 
jurisdiction.  Before  the  objections  were  submitted,  the  plain- 
tiff filed  motions  to  amend  the  petition,  summons  and  return 
by  correcting  the  name  of  defendant.  These  motions  were  sus- 
tained. The  plea  to  the  Jurisdiction  was  then  overruled.  The 
summons  was  served  before  the  bar  of  the  statute  of  limita- 
tions had  fallen;  the  amendment  was  made  thereafter.  Held^ 
That  it  was  not  erroneous  to  allow  the  amendment  to  be  made, 
and  that  it  related  back  to  the  date  of  the  service  of  the  sum- 
mons upon  the  proper  person. 

Policy — Place  of  Contract: 

Where  a  resident  of  Nebraska,  who  then  owned  a  paid-up 
policy  of  insurance  in  the  defendant  company,  made  an  appli- 
cation at  his  home  in  this  State  for  a  new  policy  to  an  agent 
of  the  defendant  who  was  authorized  to  transact  business  for 
it  in  this  State,  and  submitted  to  a  medical  examination  and 
delivered  to  the  agent  here  his  paid-up  policy  with  a  paper 
authorizing  and  directing  the  company  to  apply  from  the  surw 
render  value  of  the  former  policy  the  amount  of  the  first  two 
premiums,  and  pay  the  balance  to  him  in  cash,  and  afterwards, 
without  any  communication  between  the  applicant  and  the 
home  oflice,  the  agent  in  this  State  delivered  the  new  policy 
and  a  check  for  the  balance  due  on  the  surrender  value,  the 
contract  was  completed  in  Nebraska,  and  is  to  be  governed 
by  the  laws  of  this  State,  and  not  by  those  of  the  State  of 
New  York,  where  the  home  office  of  the  defendant  is. 

1912—10 
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Action   on   Policy — ^Abandonment — Question   for  Jury: 

Whether  or  not  the  insurance  contract  was  abandoned  is 
A  question  of  fact  for  the  Jury  to  determine. 

Policy — Premium — Payment  Out  of  Reserve: 

When  the  insured  died,  the  company  had  in  its  possession 
an  accumulated  reserye  on  his  policy  sufficient  to  pay  the 
premiums  upon  the  policies  for  more  than  three  years  and  until 
after  his  death.  There  was  no  forfeiture  clause  in  the  policy. 
Seld,  That  the  insurance  was  in  force  at  the  time  of  his  death, 
unless  the  policies  were  abandoned. 

Same— Same — Incontestable  Clause: 

The  Incontestable  clause  of  the  policies  sued  upon  does 
not  apply  to  the  defense  of  lapse  or  the  forfeiture  by  non- 
payment of  premiums,  or  to  the  defense  of  abandonment  of 
the  contract. 

Same — Non-Payment  of  Premium — Rights  of   Insured: 

There  being  no  forfeiture  clause  in  the  policy,  its  pro- 
visions, allowing  options  to  the  insured  of  taking  a  paid-up 
policy,  etc.,  on  default  of  premium  on  the  day  fixed,  did  not 
bind  the  insured  to  exercise  the  options,  and  he  had  the  right 
to  rely  upon  the  main  and  not  upon  the  ancillary  or  subordinate 
stipulations,  if  it  seemed  best  to  him  so  to  do. 

[Judg-ment  for  company  below.     Here  reversed  against  com- 
pany.] 

Haas  V.  Mutual  Life  Ins.  Co.  of  New  York  (Neb.  S.  C): 

134  Northwestern  Reporter   (March  22,   1912)    937. 

Policy— Extended    Insurance — Payment   of   Premiums: 

The  policy,  issued  in  1895,  provided  that  it  would  be  con- 
tinued in  force  until  October  20,  1906,  if  the  premiums  were 
paid  to  December  20,  1898.  All  premiums  were  paid  to  this 
date.  Insured  then  paid  |76  on  account  of  the  fourth  annual 
premium  and  gave  his  note  for  six  months  for  the  balance; 
the  note  stated  that  it  was  given  in  part  payment  of  the  pre- 
mium due,  with  the  understanding  that  all  claims  to  further 
Insurance  which  full  payment  in  cash  of  the  premium  would 
have  secured  should  become  immediately  void  if  the  note  was 
not  paid  at  maturity,  except  as  otherwise  provided  in  the 
policy  itself.  When  this  note  became  due,  another  $76  was 
paid,  and  the  note  of  insured  for  $152,  the  balance  of  the  pre- 
mium, was  given,  which  was  not  paid  when  due,  or  ever  paid. 
Insured  died  October  21,  1906.  Held,  That  the  insured  was 
entitled  to  have  the  computation  of  extended  insurance  made 
upon  the  basis  of  the  reserve  on  the  policy  after  the  payment 
of  four  annual  premiums,  less  the  amount  of  any  indebtedness 
against  the  policy  by  reason  of  any  unpaid  premium,  the  note 
having  expressly  reserved  to  insured  all  the  rights  contained 
in  the  policy  itselt 

[Judgment  for  company  below.     Here  reversed  ag-ainst  com- 
pany.] 

Taylor  v.  New  York  Life  Ins.  Co.  (N.  Y.,  App.  Div.) : 

133   New   York  Supplement   (March  25,   1912)    746. 
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Non-Payment  of  Premium — Forfeiture— Notice— Statute: 

N.  T.  Laws  1877,  Ch.  321,  provided  that  no  forfeiture  for  the 
non-payment  of  premiums  could  be  made  unless  thirty  days'  no- 
tice of  such  forfeiture  be  given  the  assured.  Held,  That  a  policy 
Issued  during  the  time  Ch.  321  was  in  effect  is  deemed  to  have 
been  executed  subject  thereto.  Hence,  no  forfeiture  could  be 
upheld  where  the  company  failed  to  give  notice  as  the  statute 
provided. 

Same— Same— Same— Same — Impairment  of  Contract: 

N.  Y.  Laws  1877,  Ch.  321,  provided  that  no  forfeiture  for  the 
non-payment  of  premiums  could  be  made  unless  thirty  days' 
notice  of  such  forfeiture  be  given  the  assured.  The  policy  sued 
on  was  issued  during  the  time  Ch.  321  was  in  force.  Laws  1897, 
Ch.  218,  Sec.  92,  amending  Ch.  821,  provide  for  thirty  days'  notice 
of  forfeiture,  and  stipulate  that  no  action  shall  be  maintained 
to  recover  under  a  forfeited  policy,  unless  the  same  is  insti- 
tuted within  one  year  from  the  day  upon  which  default  was  made 
in  paying  the  premium,  installment,  interest  or  portion  thereof 
for  which  it  is  claimed  that  forfeiture  ensued.  This  act  was 
again  amended  in  1906  (chapter  326),  in  which  two  years  are 
substituted  in  the  place  of  one  year.  Held,  That  the  law  of 
1897  applied  only  to  policies  issued  subsequently;  it  did  not 
have  the  effect  of  limiting  the  time  in  which  actions  might  be 
brought  on  policies  previously  issued,  as  the  legislature  may 
not,  under  the  guise  of  a  statue  of  limitations  annul  the  con- 
ditions of  a  contract  previously  consummated. 

[Judgment  for  plaintiff  below.  Affirmed  on  appeal,  140  App. 
Div.  922;  125  N.  Y.  Supp.  1111.  Here  affirmed  against 
company.] 

Adam  v.  Manhattan  Life  Ins.  Co.  (N.  T.  C.  A.) : 

97  Northeastern  Reporter   (March  26,  1912)   740. 

Policy— Completion  of  Contract — Delivery: 

Either  actual  or  constructive  delivery  of  a  policy  is  essen- 
tial to  give  it  legal  effect 

Same— Same— Same: 

The  application  contained,  among  others,  the  following  agree- 
ment on  the  part  of  the  applicant:  "I  hereby  warrant  and  agree 
as  follows:  (1)  That,  if  this  application  is  accepted,  the  policy 
issued  hereunder  shall  not  take  effect  until  the  first  premium 
shall  have  been  paid  to  and  accepted  by  said  company  or  its 
authorized  agent,  and  such  policy  delivered  to  and  accepted  by 
me,  and  all  during  my  continuance  and  while  I  am  in  good 
health."  Held,  That  under  the  agreement  in  the  application 
there  could  be  no  completed  contract  until  the  policy  was  de- 
livered to  and  accepted  by  the  applicant,  notwltbstanding  it  was 
the  intention  of  the  president  of  the  company  that  the  policy 
should  be  effective  as  soon  as  it  was  executed. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 
American  Home  Life  Ins.  Co.  v.  Melton  (Tex.  C.  C.  A.) : 
144  Southwestern  Reporter  (March  27,  1912)   362. 
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Policy— "AMeMment"  and  "Old-Line"  Contracts  Dlstlngulahed: 

Where  the  benefits  to  be  paid  are  not  unalterably  fixed  by 
the  contract  and  are  dependent  upon  the  collection  of  assess- 
ments, the  contract  is  one  of  assessment  insurance.  Where* 
however,  the  amount  to  be  paid  is  fixed  and  the  premiums  to  be 
paid  are  unalterable,  the  contract  is  an  old-line  contract. 

Same — Nature  of  Contract — Name: 

The  character  of  the  policy  is  to  be  determined  by  the 
nature  of  the  contract  it  expresses.  If  the  benefit  to  be  paid 
by  the  insurer  is  fixed,  and  level  premiums  are  charged  with  no 
provision  in  the  contract  authorizing  a  raising  or  lowering  of 
the  premiums  to  meet  the  demands  of  changed  conditions,  the 
policy  will  be  classed  as  an  old-line  contract,  regardless  of  the 
nomenclature  of  the  policy,  or  the  character  and  avowed  pur- 
poses of  the  company  that  issued  it 

Assessment  Company — Contract — Ultra  VIree — Estoppel: 

Notwithstanding  an  insurance  company  is  organized  as  an 
assessment  company  and  is  without  legal  authority  to  issue 
old-line  policies,  it  may  not,  after  the  execution  of  an  old-line 
contract  and  the  acceptance  of  premiums  thereon,  set  up  the 
defense  of  ultra,  vires  in  avoidance  of  its  liability. 

Policy — Nature  of  Contract—How  Determined: 

The  rights  and  duties  of  the  parties  to  a  contract  of  in- 
surance are  measured  by  the  policy,  and.  if  the  policy  gives  no 
right  to  the  company  to  raise  the  rate  of  premium,  such  policy 
must  be  considered  as  a  regular  life  insurance  contract. 

Same— Same — Stipulations  on  Back: 

Where  the  face  of  a  policy  of  insurance  shows  a  clear  old- 
line  contract,  a  stipulation  on  the  back,  which  provides  for  the 
levy  of  additional  assessments,  is  nugatory. 

Same — Assessments — Variation  of  Mortuary  Fund: 

On  the  back  of  the  policy  it  was  stipulated  that  the  policy 
was  issued  "subject  to  the  provision  that,  by  action  of  the  board 
of  directors,  the  amount  required  for  mortuary  purposes  may  be 
varied  to  conform  to  the  actual  mortality  experience  of  the 
association."  Held,  That  this  provision  did  not  relate  to  the 
raising  of  the  rate  of  premiums,  and  meant  nothing  more  than 
that  the  mortality  fund  might  be  increased  or  diminished  at 
the  expense  of  the  benefit  or  reserve  fund. 

Same — Rule  of  Construction— Assessments: 

Any  ambiguity  in  a  policy  of  insurance  will  be  resolved 
against  the  company.  The  right  to  raise  premiums  cannot  be 
predicated  of  doubtful  terms,  but  must  rest  upon  authority 
expressly  and  unequivocally  given. 

Same — ^Assessment  Plan — Pald-Up  Policy: 

A  provision  of  a  policy  of  life  insurance  giving  the  holder 
the  option  after  the  lapse  of  ten  years  to  surrender  the  policy 
and  receive  therefor  "a  non-participating,  commuted  policy  pay- 
able at  death  out  of  the  reserve  fund'*  is  an  absolute  agree- 
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ment  to  pay  without  regard  to  assesBments,  and  as  such  is 
wholly  Incompatible  with  insurance  on  the  assessment  plan. 

Same — Increase  In  Ataestmentt — Impairment  of  Contract — Pro* 

test: 

Haying  contracted  to  insure  a  policyholder  in  consideration 
of  the  payment  of  a  stipulated  rate  of  premium,  the  action  of 
the  company  in  attempting  to  raise  the  rate  was  void,  and  the 
assured  was  justified  in  refusing  to  be  bound  by  it.  His  tender 
of  the  amount  due  under  the  contract  was  sufficient  to  preserve 
his  rights  and  to  preclude  a  forfeiture  of  his  policy  so  long  as 
defendant  persisted  in  its  wrongful  course. 

Same — Nature  of  Contract — Life  Contract: 

A  policy  providing  for  payment  of  the  sum  named  therein 
upon  the  assured's  death  is  a  contract  of  assurance  for  life, 
subject  to  forfeiture  for  non-payment  of  any  stipulated  pre- 
mium, and  not  a  mere  contract  from  one  year  to  another  with 
the  privilege  of  renewal. 

Policy — Aasessmentt — Demand  of  Illegal  Amount — ^Tender: 

The  assured  has  the  right  to  stand  on  the  contract  as  evi- 
denced by  the  policy  issued  to  him,  and  cannot  be  put  in  the 
wrong  by  his  refusal  to  comply  with  an  unlawful  demand  by 
the  company.  Nor  need  he  do  the  vain  and  useless  thing  of 
renewing  his  tender  of  premiums  at  each  subsequent  quarter. 
Having  been  notified  that  nothing  less  than  the  increased 
amounts  would  be  accepted,  he  need  not  make  any  tender  at  all. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Knott  et  al.  v.  Security  Mut  Life  Ins.  Co.  (Kansas  City 
C.  A.); 

Buchanan  v.  Same; 

Redding  v.  Same: 

144    Southwestern   Reporter    (March   27,    1912)    178, 
186. 

Application — Mlarepreaentatlont — Statute: 

By  Sec.  6937,  Mo.  Rev.  St.  1909,  it  is  declared  that  no  mis- 
representation made  in  procuring  a  policy  shall  be  deemed  ma- 
terial or  render  the  policy  void,  unless  the  matter  misrepre- 
sented contributed  to  the  death.  Held,  That  the  statute  ap- 
plied to  a  policy  providing  that  it  should  only  become  effective 
if  the  assured  were  alive  and  in  sound  health  when  it  was 
issued.  However,  the  uncontradicted  evidence  showing  that  in- 
sured's death  was  due  to  the  disease  misrepresented,  the  statute 
was  of  no  avail. 

Same— Same — ^"Waiver": 

Assured  represented  in  his  application  that  he  had  never 
suffered  from  heart  disease.  As  a  matter  of  fact  he  had  suffered 
from  such  disease  and  had  been  in  a  hospital  to  receive  treat- 
ment for  the  same.  To  establish  a  waiver  of  the  forfeiture  be- 
cause of  the  misrepresentation,  assured's  aunt  testified:  '*I 
told  him  (agent)  he  was  at  the  hospital,  but  he  wouldn't  be  but 
a  few  days.    He  had  a  slight  operation  (for  piles)  he  wanted  to 
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perform;  and  he  (the  agent)  said,  'Have  him  sign  It  (the  appli- 
cation).'" That  afterwards,  when  the  agent  was  collecting 
weekly  premiums  from  her»  and  "I  told  him  he  was  getting 
along  nicely,  and  that  I  expected  him  home  any  day."  At 
another  part  of  her  testimony  she  said  she  told  the  agent  that 
the  cause  of  his  being  at  the  hospital  was  trivial,  and  did  not 
amount  to  anjrthing.  Held^  That  this  evidence  was  insufficient 
to  show  a  waiver  of  the  misrepresentation  that  assured  never 
had  heart  disease.  No  knowledge  of  the  existence  of  heart 
disease  is  shown.  "Waiver"  implies  knowledge  of  the  facts 
claimed  to  have  been  waived. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Benson  v.  Metropolitan  Life  Ins.  Co.  (Kansas  City  C.  A.) : 

144  Southwestern  Reporter  (March  27,  1912)   122. 

Action  on  Policy— Burden  of  Proof— Payment  of  Premium: 

The  defendant  company,  having  money  in  its  possession 
belonging  to  assured,  applied  the  same  to  the  payment  of  pre- 
miums on  the  policies  carried  by  his  wife  and  mother,  claiming 
that  the  assured  had  directed  that  the  money  be  so  applied. 
Held,  That  the  burden  of  proof  was  on  the  company  to  estab- 
lish that  assured  had  authorized  it  to  so  use  the  money  in  its 
hands. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Metropolitan  Life  Ins.  Co.  v.  Clayton's  Admx.    (Ky.  C.  A.) : 
144  Southwestern  Reporter  (March  27,  1912)   76. 

Action    on    Premium    Note— Consideration — Sufflclency    of    Evi- 
dence: 

Upon  the  lapse  of  his  policy,  insured  was  solicited  by  an 
agent  of  the  plaintiff  company  to  either  have  the  policy  rein- 
stated or  to  apply  for  a  new  policy.  For  this  purpose  he 
executed  the  note,  upon  which  this  action  was  brought,  under 
an  arrangement  with  the  agent  that  unless  the  new  policy  were 
issued  or  the  old  policy  reinstated  the  note  would  not  have  to 
be  paid.  The  note  and  application  were  forwarded  to  the  com- 
pany, but  the  evidence  fails  to  show  that  defendant  ever  re- 
ceived any  word  from  the  company  as  to  whether  his  applica- 
tion had  been  accepted.  No  policy  was  ever  received  by  him. 
Held,  That  the  company  could  not  recover  on  the  note,  since  the 
evidence  failed  to  show  any  consideration  therefor. 

[Judgment  for  defendant  below.     Here  affirmed  against  plain- 
tiff company.] 

State  Life  Ins.  Co.  v.  Harrah  (Mich.  S.  C.) : 

184  Northwestern  Reporter  (March  29,  1912)  996. 

Principal  and  Agent — Evidence: 

Hearsay  evidence  has  no  probative  value. 

Same— Same: 

Agency  cannot  be  shown  by  the  mere  declarations  of  the 
alleged  agent 
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8am»— Same: 

Where  suit  was  brought  by  a  life  Insurance  company  upon 
a  promissory  note  given  for  a  premium  due  upon  a  policy  of  in- 
surance, and  the  defense  was  that  an  authorized  agent  of  the 
plaintiff  had  accepted  a  return  of  and  canceled  the  policy,  and 
relieved  the  defendant  from  the  obligation  to  pay  the  unearned 
portion  of  the  premium,  it  was  error  to  admit  in  evidence,  over 
objection  duly  made,  a  letter  purporting  to  have  been  written 
by  the  alleged  agent  from  a  place  other  than  the  home  office 
of  the  company  to  a  third  person  upon  stationery  of  the  com- 
pany, to  which  letter  the  writer  signed  his  name  as  "general 
agent"  of  the  plaintiff.  Such  a  letter  was  at  most  only  a  decla- 
ration of  agency  by  the  alleged  agent.  Nor  did  the  letter  have 
any  probative  value,  because  in  the  heading  were  printed  the 
name  of  the  plaintiff  and  the  name  of  the  alleged  agent,  with 
the  words  "general  agent"  after  his  name,  there  being  no  proof 
that  the  plaintiff  had  authorized  the  publication  and  use  of  such 
stationery.  Had  the  letter  been  written  from  the  home  office 
of  the  company  and  shown  upon  its  face  that  it  was  in  reply 
to  one  written  by  the  addressee  to  the  company,  the  rule  might 
be  different 

[Judgment   for   defendant   below.     Here    reversed   in   favor   of 
plaintiff  company.] 

Michigan  Mut.  Life  Ins.  Co.  v.  Parker  (Qa.  C.  A.) : 

73  Southeastern  Reporter  (March  80,  1912)   1096. 

Foreign  Company — Policy — Assignment: 

To  whom  a  policy  of  insurance  may  be  assigned  when  the 
policy  has  been  issued  in  Kentucky  and  the  assignment  is  made 
in  Kentucky,  may  be  regulated  by  the  laws  of  Kentucky.  The 
statutes  of  one  State  ordinarily  have  no  operation  in  another 
State.  It  is  true  that  a  corporation  formed  under  the  laws  of 
one  State  has  only  the  powers  conferred  upon  it  in  the  State 
of  its  origin;  but,  when  a  foreign  corporation  is  permitted  by 
another  State  to  come  within  it  and  make  contracts,  the  State 
which  thus  gives  its  permission  may  regulate  the  validity  of 
the  contracts  thus  made. 
Same — Same — Same — Insurable  Interest — Statute: 

Sec.  238,  c.  73,  Hurd's  Rev.  St.  (111.)  1909,  entitled  "An  act 
to  incorporate  companies  in  that  State  and  to  control  compa- 
nies of  that  State  and  other  companies  doing  business  therein," 
provides  that  the  issuance  of  a  policy  payable  to,  or  the  assign- 
ment of  a  policy  to  one  without  an  insurable  interest  in  the 
life  of  the  assured,  shall  be  void.  Held,  That  the  act  was  a 
general  one  governing  the  character  of  business  to  be  done  in 
the  State  of  Illinois,  and  had  no  extraterritorial  effect. 

Same — Same — Same — Same : 

One  may  insure  his  life  for  the  benefit  of  another  having 
no  insurable  interest  therein. 

[Judgment   for   plaintiff    below.     Here   affirmed    against   com- 
pany J 

Western  Life  Indemnity  Co.  v.  Rupp  (Ky.  C.  A.) : 

144  Southwestern  Reporter  (Aprtl  10,  1912)  748. 
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Reinsurance  Contract— Settlement  of  Claim: 

The  plaintiff  assured  the  life  of  one  M  on  the  faith  of  cer- 
tain statements  made  by  him  as  to  his  health  contained  in  a 
proposal  and  several  personal  statements.  The  policy  con- 
tained a  clause  that  if  any  of  those  statements  were  untrue  the 
policy  would  be  void.  The  plaintiff  then  reassured  with  the 
defendant,  and  by  the  contract  of  reassurance  the  defendant 
limited  its  liability  to  the  actual  amount  the  plaintiff  should 
pay.  The  proposal  and  statements  of  M  were  by  the  contract 
of  reassurance  made  "the  basis  of  and  deemed  to  be  part  of  and 
incorporated  with"  the  contract  of  reassurance,  and  it  was  also 
expressed  that  the  defendant  assured  the  plaintiff  "on  the  same 
terms  and  conditions''  as  M  was  assured  by  the  plaintiff,  "by 
whom,  in  the  event  of  claim,  the  settlement  will  be  made."  M 
died,  and  the  plaintiff  after  investigation  paid  the  claim  reason- 
ably and  in  good  faith.  The  statements  made  by  M  in  his  pro- 
posal and  statement  were  in  fact  grossly  untrue  and  misleading. 
Held,  That  the  plaintiff  was  entitled  to  recover  against  the  de- 
fendant. Held,  That  under  the  terms  of  the  reinsurance  contract 
it  was  plaintiff's  duty  to  settle  the  claim  with  the  payee  named  in 
the  policy;  and  such  settlement,  if  honestly  made,  was  binding 
on  defendant,  the  reassurer,  and  hence  plaintiff,  upon  such  set- 
tlement, was  entitled  to  recover  from  defendant  that  part  of 
the  risk  assumed  by  the  latter. 

[Judgment  for  defendant  below.     Here  reversed  in  favor  of 
plainUff.] 

National  Mut.  Life  Assn.  of  Australasia,  Ltd.,  v.  Australian 
Widows'  Fund  Life  Assur.  Soc,  Ltd.  (Sittings  In 
Banco): 

83  The  Australian  Law  Times  (November  18,  1911) 

Policy — Assignment — Place  of  Contract: 

Where  all  parties  to  an  assignment  of  an  insurance  policy 
were  residents  of  New  Jersey  at  the  time  of  the  assignment, 
the  contract  was  a  New  Jersey  contract,  notwithstanding  the 
policy  was  issued  in  another  State. 

Same— Same— Validity: 

Under  a  policy  payable  to  a  wife,  if  living,  and,  if  not  living, 
to  her  children,  although  the  wife's  interest  under  the  general 
rule  is  contingent  upon  her  surviving,  nevertheless,  where  the 
wife  warrants  the  validity  and  sufficiency  of  such  assignment 
with  the  written  consent  of  her  husband  endorsed  thereon,  such 
assignment  passes  to  the  assignee  the  right  to  the  proceeds  of 
the  policy,  there  being  no  children. 

[Judsrment  for  assignee.] 

Henry  et  al.  v.  Thompson  (N.  J.  Ch.) : 

78  Atlantic  Reporter  (December  15,  1910)  14. 
40  Insurance  Law  Journal   (January,  1911)   38. 

Policy — Premium — ^Tlme  of  Payment — ^Authority  of  Agent: 

The  application,  as  did  the  policy,  provided  that  the  con- 
tract could  not  be  modified  except  by  written  endorsement 
signed  by  certain  of  the  managing  officers  of  the  company.   The 
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policy  further  provided  for  payment  of  the  premiums  annually 
on  February  26,  with  sixty  days'  grace,  and  forbade  any  agent 
to  extend  the  time  for  such  payments.  Held^  that  an  agreement 
of  a  clerk  in  the  medical  department  of  the  company,  to  whom 
the  policy  had  been  given  by  an  agent  for  delivery,  that  the 
premiums  might  be  paid  on  a  later  day,  corresponding  with  the 
day  the  policy  was  actually  delivered,  was  ineffectual  to  modify 
the  contract 

[Judsrment   for  plaintiff   below.     Here   reversed   in  favor  of 
company.] 

Nicoud  V.  New  York  Life  Ins.  Co.  (N.  Y.,  App.  Div.) : 

184  New  York  Supplement   (April  16,  1912)   119. 

Reinau ranee— Offer  to  Aasume  Risk — Completion  of  Contract: 

A  reinsurer  sent  a  circular  letter  to  each  of  the  members 
of  an  organization  which  it  contemplated  reinsuring,  wherein 
it  proposed  on  receipt  of  a  certain  payment  to  issue  a  formal 
agreement  or  guaranty  binding  the  company  to  fulfill  the  obli- 
gations of  the  order  "until  such  time  as  a  policy  for  an  equiva- 
lent amount  can  be  issued  on  our  forms  and  at  our  premium 
rates  in  accordance  with  the  provisions  of  the  reinsurance  con- 
tract." Held,  That  this  being  nothing  more  than  an  offer,  there 
was  no  contract  until  the  offer  was  accepted  and  the  formal 
agreement  executed. 

Same — Acceptance  by  Assured — Novation: 

A  certificate  of  reinsurance  stipulated  that  the  reinsurer 
assumed  the  obligation  of  the  reinsuring  organization,  to  the 
extent  and  in  the  manner  as  are  set  forth  in  a  certain  contract 
of  reinsurance  made  and  entered  into  by  and  between  the  two 
concerns.  Held,  That  the  contract  of  reinsurance  thus  became 
the  governing  part  of  the  contract  by  novation  between  the 
plaintiff  and  the  reinsurer. 

Same — Same— Same: 

One  who  has  accepted  the  offer  of  an  indemnity  company 
to  reinsure  him  cannot  adopt  the  part  most  favorable  to  him  and 
reject  the  remainder. 

Same — Action  on  Policy — Pleading — Proof: 

One  declaring  upon  a  specific  contract  of  reinsurance  must 
prove  all  the  conditions  which  are  essential  under  it  to  fix  and 
measure  the  defendant's  liability. 

[Former  opinion,  117  Pac  973,  In  favor  of  company  adhered  to.] 
Spande  v.  Western  Life  Indemnity  Co.  (Ore.  S.  C.) : 
122  Pacific  Reporter   (April  15,   1912)   38. 

Action  on  Policy — Exhibits — Reinsurance  Contract: 

In  an  action  against  a  reinsurer,  which  had  reinsured  all 
of  the  risks  of  the  company  In  which  insured's  policy  was  writ- 
ten, the  reinsurance  contract  was  not  the  basis  of  the  action,  and 
It  was  not  necessary  to  set  it  out  in  the  complaint. 

Policy — Proofs  of  Death — Reinsurance: 

The  defendant  company  reinsured  the  business  of  the  Model 
Life,  and  the  latter  ceased  to  do  business.    Held,  That  the  bene- 
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ficiary  in  a  policy  issued  by  the  Model  Life,  upon  the  death  of 
the  assured  was  not  obliged,  in  addition  to  furnishing  proofs  of 
death  to  defendant,  to  make  proofs  of  death  to  the  original  in- 
surer, and  especially  so  where  the  reinsurance  contract  author- 
ized the  defendant  to  open  all  mail  addressed  to  the  Model  Life, 
since  the  law  does  not  require  the  doing  of  idle  acts. 

Same — Incontestable  Clause — Effect  on  Reinsurer: 

Where,  at  the  time  defendant  reinsured  all  of  the  risks  and 
took  over  the  business  of  the  Model  Life,  the  policy  sued  on,  a 
Model  Life  contract,  was  incontestable,  the  reinsurer  could  not 
contest  the  policy. 

Action  on  Policy — Pleadings — ^Admiseiona: 

In  an  action  against  a  reinsurer  on  a  policy  assumed  by  it, 
plaintiff  is  not  bound  by  the  terms  of  the  reinsurance  contract 
merely  because  he  put  in  evidence  defendant's  answer  contain- 
ing such  contract. 

[Judsrment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Federal  Life  Ins.  Co.  v.  Petty  (Ind.  S.  C.) : 

97  Northeastern  Reporter   (April   16,   1912)    1011. 

Action  on  Policy— Exhibits — ^Application: 

A  complaint  on  a  policy  is  not  insufficient  for  want  of  facta 
in  failing  to  set  out  or  attach  the  application  therefor,  even 
though  such  application  is  by  reference  made  a  part  of  the  con- 
tract 

Principal  and  Agent — Knowledge  of  Agent — Imputation  to  Com- 
pany: 

Knowledge  of  a  soliciting  agent  that  he  was  giving  the  as- 
sured a  rebate  on  the  initial  premium  on  his  policy  was  notice 
to  the  company. 

Policy — Rebate — Forfeiture: 

At  the  time  the  insured  made  his  application  and  the  policy 
in  suit  was  issued,  there  was  no  law  against  rebating.  The 
soliciting  agent  gave  the  assured  a  rebate  on  the  initial  pre- 
mium. The  policy  was  delivered  as  if  the  premium  had  been 
paid  in  full.  ffeZd,  That  the  company  would  not  be  allowed  to 
take  advantage  of  this,  its  own  act,  to  defeat  the  policy. 

Action  on  Policy — Execution  of  Contract — Pleading: 

In  an  action  on  a  policy,  the  execution  of  the  contract  will 
be  taken  as  admitted  where  its  execution  has  not  been  denied 
by  a  verified  plea. 

Policy — incontestable  Clause— Construction: 

The  incontestable  clause  of  a  policy  of  life  insurance  is  in 
effect  an  agreement  limiting  the  time  within  which  the  company 
must,  if  ever,  test  the  validity  of  the  policy.  After  the  time 
specified  it  cannot  deny  liability  on  any  grounds  not  excepted 
in  the  clause. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Commercial  Life  Ins.  Co.  v.  McOinnis  (Ind.  A.  C.) : 

97  Northeastern  Reporter  (April  16,  1912)   1018. 
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Pollcy^-Non-Payment  of  Premium— Notice— Statute: 

Where  an  application  for  life  insurance  provided  that  the 
contract  contained  in  the  policy  and  the  application  "shall  be 
construed  according  to  the  law  of  the  State  of  New  York,  the 
place  of  said  contract  being  agreed  to  be  the  home  office  of 
said  company  in  the  city  of  New  York/'  the  provisions  of  the 
New  York  law»  requiring  a  notice  to  be  given  as  a  condition 
precedent  to  forfeiting  or  lapsing  the  policy,  apply  to  and  govern 
the  policy  issued;  and  the  policy  remains  in  force  until  notice 
is  given,  or  until  it  is  canceled  by  agreement  of  the  parties,  not- 
withstanding a  premium  is  not  paid  when  due,  and  notwithstand- 
ing a  provision  in  the  policy  to  the  effect  that,  if  any  premium 
is  not  paid  when  due,  the  policy  shall  become  void,  and  all  pay- 
ments previously  made  shall  remain  the  property  of  the  com- 
pany. 

Same— Same— Same— Same : 

Where,  by  stipulation  contained  in  the  application,  the  law 
of  the  State  of  New  York  applies  to  and  governs  a  life  insur- 
ance policy,  and  where  the  policy  provides  that  the  company 
will  make  loans  on  it,  and  that  interest  shall  be  paid  on  the 
loan,  and  where  the  loan  agreement  provides  that  all  the  con- 
ditions, limitations  and  requirements  of  the  policy,  except  as 
expressly  modified  in  the  loan  contract,  remain  in  force,  the 
policy  cannot  be  forfeited  for  non-payment  of  the  interest  on  the 
loan,  or  non-payment  of  a  premium,  or  both,  without  notice,  as 
required  by  the  New  York  law,  although  the  loan  contract  also 
provides  "that  in  the  event  of  default  in  payment  of  said  in- 
terest, or  of  any  premium  on  said  policy,  for  one  monUi  after 
they  shall  respectively  become  due,  said  party  of  the  first  part 
(company),  which  is  hereby  irrevocably  appointed  attorney  for 
that  purpose,  is  hereby  authorized  at  its  option  to  cancel  said 
policy  and  its  accumulations  for  the  customary  cash  surrender 
value,"  and,  retaining  the  loan  and  other  indebtedness,  to  pay 
the  balance  of  the  cash  surrender  value  to  the  insured. 

Same— Same— Same — ^Action — Burden  of  Proof: 

The  burden  is  upon  the  company,  in  a  suit  upon  a  life  in- 
surance policy,  to  show  that  it  has  given  notice  of  forfeiture 
in  accordance  with  the  law  of  New  York. 

Action  on  Policy — Cancellation — Mental  Capacity — Question  for 
Jury: 

The  evidence  showed  that,  from  the  4th  of  September  pre- 
vious to  his  death  on  November  4,  the  insured  was  confined  to 
his  bed  with  the  illness  which  caused  his  death.  On  the  18th 
of  September  his  condition  became  such  that  his  stomach  re- 
fused food,  and  the  physicians  in  charge  commenced  rectal  feed- 
ing, and  continued  that  method  of  feeding  until  October  7,  at 
which  time  Uie  rectum  refused  to  absorb,  and  from  that  time 
until  his  death  he  had  no  nourishment.  His  emaciation  was  ex- 
treme, and  from  the  13th  of  October  to  the  time  of  his  death 
he  was  in  a  semi-comatose  condition.  Held,  That  the  evidence 
was  sufficient  to  require  the  submission  to  the  Jury  of  the  ques- 
tion whether  or  not  the  insured  was  in  such  a  mental  condition 
as  to  be  incapable  of  agreeing  to  a  cancellation  of  a  life  in- 
surance policy. 
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Same— Tender— When  Unnecessary: 

It  is  not  necessary  to  tender  money  received  from  a  life 
insurance  company  in  settlement  of  the  excess  of  the  cash  sur- 
render value  over  a  loan  on  the  policy  before  bringing  suit  on 
the  policy,  where  it  is  certain  the  tender  will  be  refused. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Jones  V.  New  York  Life  Ins.  Co.  (Okla.  S.  C.) : 

122  Pacific  Reporter  (April  29,  1912)  702. 

Action  to  Recover  Premium — Instruction — Error: 

Defendant  applied  for  a  112,000  policy.  His  application  was 
accepted  for  110,000,  defendant  having  consented  to  the  reduc- 
tion. The  premium  was  paid  to  the  company  by  the  plaintiffs 
who  secured  the  application  and  who  now  sue  to  recover  from 
defendant  the  amount  so  paid.  The  court  instructed  the  Jury 
that  if  they  believed  from  the  evidence  that  defendant  agreed 
to  pay  the  premium  in  cash,  and  if  they  believed  that  defendant 
consented  and  agreed  to  take  the  policy  for  the  lesser  amount 
and  ratified  the  issuance  of  the  policy  for  the  lesser  amount, 
then  they  should  return  a  verdict  for  the  plaintiff.  Held,  That 
the  instruction  was  erroneous  in  that  it  required  the  jury  to 
find  both,  that  defendant  consented  to  take  the  lesser  amount  and 
then  subsequently  ratified  the  issuance  of  the  policy  for  such 
amount 

Same — Payment  by  Agent — Subrogation: 

Where  a  person  applies  to  an  agent  for  a  policy,  agreeing 
to  pay  the  premium  when  the  policy  comes,  and  the  agent  pro- 
cures the  policy  and  pays  the  company  the  premium,  the  agent 
is  entitled,  by  subrogation,  to  recover  from  the  insured  the 
amount  so  paid. 

[Judgment  for  defendant  below.     Here  reversed  In  favor  of 
plaintiff.] 

Galles  &  Bowdie  v.  Alarcon  (Texas  C.  C.  A.) : 

146  Southwestern  Reporter  (May  1,  1912)  634. 

Annotation— Insurable     Interest    as    Affecting     Assignment    of 

Policy: 

Under  the  above  heading  appears  a  note  to  the  case  of 
Kopetovske  v.  Mutual  Life  Ins.  Co.,  heretofore  digested  in  24 
Insurance  Digest  196,  with  the  following  sub-heads:     I.  Invalid- 
ity.   II.  Validity  or  partial  validity  of  assignment 
111  C.  C.  A.  278. 

Foreign  Company — Policy — ^Terms  and  Conditions — Statute: 

A  policy  of  a  life  insurance  company  organized  under  the 
laws  of  any  other  State  or  foreign  government,  may  contain, 
when  issued  in  Pensylvania,  any  provision  which  may  be  pre- 
scribed by  the  laws  of  such  other  State  or  government,  provided 
such  provision  is  not  inconsistent  or  in  conflict  with  any  of  the 
provisions  which,  by  Sec.  25  of  the  act  of  1911,  are  specifically 
required  to  be  incorporated  in  all  life  insuranco  policies  issued 
or  delivered  within  the  State  of  Pennsylvania. 
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Same— Same — Same— Same : 

A  policy  of  a  life  Insurance  company  organized  under  the 
laws  of  Iowa,  contained  a  provision  that  "if  the  age  of  the  insured 
has  been  misstated,  upon  discovery  of  the  true  age  the  difference 
between  the  premium  paid  and  the  premium  at  the  correct  age, 
with  interest  not  exceeding  6  per  cent,  per  annum,  shall  be  paid 
on  demand  to  the  company,  or  to  the  owner  of  this  policy,  as  the 
case  may  be,  and  If  not  so  paid  shall  be  deducted  from  or  added 
to  any  sum  payable  under  the  policy."  Pa.  Acts  1911  (P.  L.  581) 
provides  that  all  policies  issued  within  the  State  must  stipulate 
that,  if  the  age  of  the  insured  has  been  misstated,  the  amount 
payable  under  the  policy  shall  be  such  as  the  premium  would 
have  purchased  at  the  correct  age."  Held,  That  the  condition  in 
the  policy  was  not  in  substance  the  provision  as  described  by  the 
Statute  and,  hence  the  policy  was  illegal  in  Pennsylvania. 
[Opinion  of  Attorney  General.] 
Re.  Insurance  Policy: 

39    Pennsylvania    County    Court    Reports    (May    18, 
1912)   647. 

Husband  and  Wife — Community  Property — Insurance  Proceeds: 
The  proceeds  of  a  policy  upon  the  life  of  a  husband  is  the 
separate  property  of  the  person  to  whom  it  Is  payable,  and  is 
not  community  property  of  the  wife  and  husband,  even  though 
the  premiums  were  paid  with  community  funds,  imless  the  money 
so  paid  was  in  fraud  of  the  wife. 

Same — Same— Payment  of  Premiums — Fraud: 

Insured  carried  $16,500  insurance  upon  his  life,  of  which 
14,000  was  payable  to  his  wife,  $7,500  to  his  son,  $3,000  to  his 
estate,  and  $2,000  to  his  father,  who  was  eighty-one  years  old. 
He  left  a  piece  of  improved  property  of  the  estimated  value  of 
$25,000,  which  was  incumbered  to  the  extent  of  $9,500.  The 
amount  of  community  funds  expended  for  premium  on  the  ];>olicy 
in  favor  of  the  father  was  $44.  No  acts  were  shown  to  have 
been  committed  by  insured  evincing  a  desire  to  injure  or  defraud 
his  wife.  Held,  That  the  evidence  was  insufficient  to  show  that 
the  payments  made  by  the  assured  on  the  policy  in  favor  of  his 
father  were  in  fraud  of  the  wife. 

Same — Same— Same — Distribution  of  Proceeds: 

Insured *s  wife  claimed  the  proceeds  of  a  policy  on  his  life 
under  an  alleged  agreement  that  he  would  take  out  sufficient  in- 
surance to  pay  off  the  incumbrance  on  certain  property  he  con- 
templated purchasing  in  consideration  of  the  wife  signing  a  deed 
to  their  homestead.  Insured  took  out  insurance  in  favor  of  his 
wife  and  his  only  child,  who  was  co-heir  with  the  wife,  amounts 
ing  to  more  than  the  incumbrance.  Held,  That  this  was  sufficient 
performance  of  the  agreement,  and  the  wife  was  not  entitled  to 
the  proceeds  of  another  policy,  the  premiums  on  which  were 
paid  out  of  community  property,  in  which  Insured's  father  was 
named  beneficiary. 

[Judgment  for  father  below.    Here  affirmed  against  wife.] 

Jones  V.  Jones  (Texas  C.  C.  A.) : 

146    Southwestern  Reporter  (May  22,  1912)   266. 
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Action  on  Policy — Statements  by  Insured — Instructions: 

The  policy  provided  that  "all  statements  made  by  the  in- 
sured, shall,  in  the  absence  of  fraud,  be  deemed  representations, 
and  not  warranties."  The  court  instructed  the  jury  that  "in  the 
absence  of  fraud  no  false  statement  in  reference  to  an  im- 
material matter,  and  no  statement  which  did  not  induce  the 
company  to  enter  into  the  contract,  and  in  which  the  insured 
participated  with  fraudulent  intent,"  could  be  relied  upon  to 
defeat  the  policy.  And  further,  "That  representations  which  may 
be  the  result  of  mistake  or  otherwise  on  the  part  of  the  appli- 
cant, even  if  proved  to  be  mistakes  or  misrepresentations,  un- 
less made  with  a  fraudulent  purpose,  would  not  avoid  the  policy." 
Held,  That  the  Instructions  were  not  erroneous.  In  order  for  a 
representation,  under  the  terms  of  this  policy,  to  serve  as  a  de- 
fense, it  must  have  been  knowingly  false,  and  therefore  fraudu- 
lent. Unless  so  knowingly  false  and  fraudulent.  It  could  not  be 
availed  of  by  the  insurance  company  as  a  defense. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Aetna  Life  Ins.  Co.  v.  Outlaw  (U.  S.  C.  C.  A.,  4th  Cir.) : 
194  Federal  Reporter  (May  23,  1912)  862. 

Beneficiary — Vested  Interest—Bankruptcy : 

A  policy,  authorizing  the  assured  to  change  the  beneficiary, 
gives  to  the  beneficiary  no  such  property  Interest  therein  as  will 
pass  to  his  (the  beneficiary's)  trustee  in  bankruptcy  under  Sec 
70a  of  the  Bankrupt  Act 

[Petition  to  revise  an  order  in  bankruptcy  granted.] 
In  re.  Hogan  (U.  S.  C.  C.  A.,  7th  Cir.) : 

194  Federal  Reporter  (May  23,  1912)  846. 

Application — Breach  of  Warranty — Forfeiture: 

An  insurance  company  is  entitled  to  full  and  truthful  an- 
swers propounded  in  its  application,  so  that  where  an  applicant 
knowingly  makes  false  answers  as  to  his  application,  health  and 
other  insurance,  there  is  such  a  breach  of  material  warranties 
as  will  bar  recovery. 

[Judgment  for  company  non  obstante  veredicto.] 
Klatsch  V.  Prudential  Ins.  Co.  (Phila.  Co.  C.  P.) : 

69  The  Legal  Intelligencer  (May  81,  1912)  882. 

Application — Habits  of  Insured — Materiality: 

Statements  by  an  applicant  for  insurance  that  he  only  drank 
on  an  average  of  one  glass  of  beer  a  day,  when,  in  fact,  he  used 
intoxicants  to  excess,  are,  as  a  matter  of  law,  material  to  the 
risk. 
Action  on  Policy — Burden  of  Proof — Misrepresentation: 

The  burden  of  proving  the  falsity  of  statements  and  answers 
made  in  the  application  and  the  materiality  of  such  statements  is 
on  the  company. 

Same — Same — Perversion  of  Facts  by  Agent: 

In  an  action  on  a  policy  of  life  insurance,  where  it  was 
claimed  that  the  answers  and  statements  made  by  the  assured 
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were  perverted  by  the  agent,  the  burden  of  proofs  is  on  the 
plaintiff  to  establish  such  fact. 

Policy — Waiver— Authority  of  Agent: 

The  proYision  of  a  policy  prohibiting  an  agent  from  changing 
or  modifying  the  terms  thereof  does  not  apply  to  condii  ons 
which  relate  to  the  inception  of  the  contract  Insured  declared 
in  his  application  that  all  the  statements  and  answers  to  the 
questions  propounded  by  the  medical  examiner  were  complete 
and  true.  At  the  end  of  the  statements  which  he  gave  to  the 
agent  he  referred  to  those  made  to  the  medical  examiner  and 
agreed  that  they  should  become  a  part  of  the  contract,  and  that 
the  policy,  should  be  accepted  subject  to  the  privileges  and  pro- 
visions contained  therein.  Held,  That  the  insured,  having  made 
these  agreements,  the  beneficiary  could  not  prove  that  the  appli- 
cation did  not  truly  record  the  answers  given  for  insured. 

[Judgment  for  company  below.     Here  afDrmed  in  favor  of  com- 
pany.] 

Forwood  V.  Prudential  Ins.  Co.  (Md.  C.  A.) : 

88  Atlantic  Reporter  (June  6,  1912)  169. 

Policy — Delivery — Presumption: 

The  policy  was  dated  May  29,  1906,  and  recited  that  insured 
had  been  admitted  to  membership  in  consideration  of  a  speci- 
fied sum.  Held,  That  the  presumption  of  law  is  conclusive,  un- 
less overcome  by  facts  showing  the  contrary,  that  the  policy  was 
delivered  on  the  day  of  its  date.  The  statement  in  the  applica- 
tion that  the  policy  should  not  become  effective  until  delivered 
was  insufficient  in  itself  to  rebut  the  presumption. 

Same— Same — Same— Premiums: 

The  issuance  of  a  policy  without  actual  prepayment  of  pre- 
mium raises  the  presumption  that  credit  was  given  therefor,  or 
that  prepayment  was  waived. 

Same— Same — Same — Same : 

Where  neither  the  policy  nor  by-laws  provided  that  an  ap- 
plicant could  not  become  a  member  until  the  first  premium  had 
been  paid,  the  contract  should  be  liberally  construed  most  favor- 
ably to  the  member,  and  thus  make  it  effective  upon  delivery  on 
the  day  of  its  date,  even  though  the  premium  had  not  been  paid. 

Same — Commencement  of  Risk — Construction  of  Parties: 

Under  the  by-laws  of  the  company,  assessments  for  death 
losses  could  not  be  made  until  one  full  quarter  had  passed  after 
insured  became  a  member.  Insured's  policy  was  delivered  on 
May  29,  without  prepayment  of  premium.  The  application  ex- 
pressly stipulated  that  the  policy  should  not  become  effective 
until  the  first  payment  shall  have  been  made.  No  payment  was 
made  until  September  1.  An  assessment  was  made  in  October, 
and  was  paid  by  insured  without  protest  Held,  That  by  the 
levy  and  payment  of  the  October  assessment  the  parties  had 
put  a  practical  construction  upon  the  contract  to  the  effect  that 
the  contract  was  treated  as  effective  from  the  time  of  the  de- 
livery of  the  policy  in  May;  therefore,  the  assessment  made  in 
October  was  legal. 
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Same — AtseMmento— Payment  out  of  Guaranty  Deposit: 

The  articles  of  incorporation  of  the  association  proylded 
that  the  business  should  be  conducted  on  the  mutual  assessment 
plan,  in  which  the  payment  of  all  assessments  should  b<^  se- 
cured by  a  guaranty  deposit  contributed  by  each  member  ac- 
cording to  his  age  at  the  time  of  the  entry,  this  guaranty  de- 
posit, together  with  the  insurance,  to  be  forfeited  upon  failure 
to  pay  any  assessment  within  the  time  stipulated  in  the  by-laws. 
The  policy  stipulated  that  the  failure  to  pay  any  assessment 
should  result  in  a  forfeiture  of  the  guaranty  deposit,  together 
with  insured's  membership.  The  by-laws  contained  a  like  stipu- 
lation. The  articles  of  incorporation  further  provided  that, 
upon  forfeiture  of  the  guaranty  deposit,  the  same  should  become 
a  part  of  the  reserve  fund,  which  could  only  be  used  to  pay 
losses  in  excess  of  1  per  cent,  per  annum  of  the  membership  of 
the  association,  and  for  the  purpose  of  paying  death  losses  when 
the  benefit  fund  became  exhausted.  Held,  That  the  guaranty  de- 
posit could  not  be  used  to  pay  assessments. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Hoover  v.  Bankers  Life  Assn.  (Iowa  S.  C.) : 

136  Northwestern  Reporter  (June  7,  1912)   117. 


Rebate— Statute— Acceptance  of  Note  for  Premium: 

The  taking  of  a  note  payable  at  a  future  date  without  in- 
terest does  not  violate  Sec.  89,  N.  Y.  Ins.  Laws  (Consol.  Laws 
1909,  c.  98),  providing  that  no  life  insurance  company  shall  per- 
mit any  discrimination  between  insurance  of  the  same  class  nor 
permit  the  making  of  any  contract  of  insurance  other  than  as  is 
expressed  in  the  policy. 

Policy — Premium — Presumption: 

Where  policies  of  insurance  were  delivered  and  receipts  for 
the  premiums  on  same  were  issued  by  the  general  agent  of  the 
company,  the  policies  are  binding  contracts,  even  though  the 
assured  gave  only  a  note  for  such  premiums. 

Action  on  Premium  Note — Defenses — Rebate: 

In  an  action  on  a  note  given  for  an  insurance  premium,  it 
was  incumbent  upon  the  maker  to  allege  and  prove  that  the 
transaction  concerning  the  note  came  within  the  prohibition  of 
the  statute  against  rebates  and  discrimination;  and,  to  do  this, 
he  had  to  allege  and  prove  that  the  note  was  taken  and  made 
payable  without  interest  as  a  consideration  or  inducement  for 
taking  out  the  policy,  and  that  such  consideration  or  induce- 
ment was  one  not  specified  in  the  policy. 

Rebate — Statute — Construction : 

The  object  of  Sec.  89,  N.  Y.  Ins.  Laws  (Consol.  Laws  1909, 
c.  28),  providing  that  no  life  insurance  company  shall  permit 
any  discrimination  between  insurance  of  the  same  class,  is  to 
require  life  insurance  companies  to  give  equal  terms  to  all  per- 
sons of  the  same  class,  to  fix  the  term  of  insurance  in  their  poli- 
cies and  to  give  no  special  favor  to  any  particular  person.    The 
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vice  is  not  in  the  giving  of  a  rebate  or  inducement,  but  the  giv- 
ing of  a  rebate  or  inducement  not  specified  in  the  policy. 

[Judgment  for  plaintiff.] 

McQee  v.  Felter  (King's  Co.,  N.  Y.  Ct) : 

186  New  York  Supplement  (June  10,  1912)  267. 

Policy — ^Application — Contract: 

The  application  for  a  policy  of  life  insurance  not  incorpo- 
rated in  the  policy  or  shown  by  it  in  any  way  cannot  be  con- 
strued as  a  part  of  the  contract  of  insurance. 

Same— Same — Beneficiary: 

The  policy  provided  that  the  production  by  the  com- 
pany of  the  policy  and  of  a  receipt  for  the  sum  paid,  signed  by 
the  person  furnishing  proof  satisfactory  to  the  company  that 
she  is  an  executor  or  administrator  or  relative,  shall  be  con- 
clusive evidence  that  the  sum  so  paid  has  been  paid  to  the 
party  rightfully  entitled  thereto.  Insured's  wife  was  named  as 
beneficiary  in  the  application.  The  application,  however,  waa 
not  made  a  part  of  the  policy.  Held,  That  the  wife  was  not  en- 
titled to  recover  on  the  sole  theory  that  she  had  been  named  aa 
beneficiary  in  the  application. 

[Judgment  for  plaintiff  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Breeden  v.  Western  &  Southern  Life  Ins.  Co.  (Ky.  C.  A.) : 

146  Southwestern  Reporter  (June  12,  1912)  1104. 

Policy — Premiums — Disability  of  Insured: 

The  policy  provided:  "Premiums  on  this  contract  win  be 
paid  by  the  company  if  insured  is  wholly  disabled."  It  also 
provided  for  a  grace  of  thirty-one  days,  during  which  the  con- 
tract remained  in  full  force.  By  a  further  provision  there  was 
an  automatic  extension  of  insurance  to  the  extent  of  the  sur- 
render value  of  the  policy,  and  the  surrender  value  at  the  end 
of  the  first  year  was  $22.  Insured,  after  the  payment  of  the 
first  premium,  and  before  the  next  annual  premium  fell  due,  be- 
came wholly  disabled,  but  failed  to  notify  the  company  of  such 
disability  until  seven  weeks  after  the  termination  of  the  period 
of  extended  insurance.  Held,  That  the  right  to  have  the  pre- 
miums paid  by  the  company  having  been  fixed  under  the  terms 
of  the  policy  at  the  time  insured  became  disabled,  the  time  was 
not  of  the  essence  of  the  right  to  have  the  company  pay  such 
premiums,  and  insured  had  a  reasonable  time  after  such  disabil- 
ity to  make  proofs  of  such  fact  to  the  company.  The  failure  to 
notify  it  until  seven  weeks  after  the  expiration  of  the  extended 
period  was  not  unreasonable. 

Same — Proofs  of  Loss — ^Waiver: 

'   An  absolute  denial  of  all  liability  is  a  waiver  of  the  require- 
ment that  proofs  of  loss  be  furnished.    At  most,  the  furnishing 
of  such  proofs  was  a  mere  condition  precedent  to  the  right  to  sue. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Southern  Life  Ins.  Co.  v.  Hazard  (Ky.  C.  A.) : 

146  Southwestern  Reporter  (June  12,  1912)  1107. 
1912—11 
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Domestic  Companies — Statute — Election  as  to  Plan  of  Buslne 

Reduction  of  Rates: 

Sec.  12,  Acts  N.  J.  1907,  p.  140,  requires  domestic  life  insur- 
ance companies  to  elect  whether  they  shall  carry  on  business  in 
the  form  of  participating  business  or  non-participating  business, 
and  provides  that  it  shall  be  unlawful  for  such  companies  to 
conduct  both  classes  of  business.  The  defendant  company,  which 
had  previously  been  issuing  policies  on  the  participating  plan 
after  the  enactment  of  the  above  class,  elected  to  conduct  its 
business  on  the  non-participating  plan  and  to  discontinue  the 
issuance  of  participating  policies.  Subsequently  the  board  of 
directors  of  the  company  made  a  concession  to  all  holders  of 
industrial  policies,  embracing  policies  issued  after  the  enact- 
ment of  the  above  class  by  adding  about  10  per  cent  to  the 
amount  of  the  face  of  such  policies,  upon  the  theory  that  the 
premiums  charged  were  in  excess  of  the  cost  of  carrying  the 
risks.  Held,  That  the  intention  of  the  Legislature  was  to  pro- 
hibit companies  from  transacting  both  participating  and  non- 
participating  business,  and  that  the  concessions  made  to  the 
policyholders  was  not  tantamount  to  a  participation  in  the  profits 
of  the  business. 
Sams — Same — Dividends — Discretion  of  Directors: 

Sec.  1,  N.  J.  Laws  1907,  p.  32,  requires  domestic  insurance 
companies  doing  business  on  the  mutual  plan,  or  in  which  policy- 
holders are  entitled  to  share  in  the  profits  or  surplus,  to  an- 
nually ascertain  the  amount  of  surplus  to  which  all  policies  as  a 
separate  class  are  entitled,  and  to  "annually  apportion  to  such 
policies  as  a  class  the  amount  of  surplus  so  ascertained  and 
carry  the  amount  of  such  apportioned  surplus,  plus  the  actual 
interest  earning  of  such  fund,  as  a  distinct  and  separate  liability 
to  such  class  of  policies  on  and  for  which  the  same  was  accumu- 
lated." In  compliance  with  the  statute,  the  directors  of  the  de- 
fendant company  ascertained  the  earnings  on  participating  poli- 
cies and  apportioned  about  $2,500,000  to  the  stockholders,  sub- 
ject to  the  terms  of  a  resolution  then  enacted,  providing  Uiat  the 
amount  so  apportioned  should  be  held  and  added  to  the  contin- 
gency surplus  of  the  company  and  be  not  paid  out  to  stockholders 
in  dividends,  except  by  the  further  action  of  the  board  of  direc- 
tors. Held,  That  in  view  of  the  contingencies  and  liabilities  of 
the  insurance  business  it  was  entirely  within  the  discretion  of 
the  directors  to  determine  as  to  the  time  the  amount  so  appor- 
tioned should  be  distributed,  and  that  equity  would  not  interfere 
by  injunction  to  compel  a  present  distribution. 
Corporations — Dividends — Discretion  of  Directors: 

In  cases  where  the  power  of  the  directors  of  the  corporation 
is  without  limitation  and  free  from  restraint,  they  are  at  liberty 
to  exercise  a  very  liberal  discretion  as  to  what  disposition  shall 
be  made  of  the  profits  of  the  business;  and  their  determination, 
made  in  good  faith  and  for  honest  ends,  is  final  and  not  subject 
to  Judicial  review. 

[Decree  directing  a  mandatory  injunction  against  directors  to 
declare  a  dividend  to  complainants  and  denying  all  other 
relief  below,  here  decreed,  and  affirmed  as  to  that  part 
denjrtng  relief  to  complainants  and  reversed  as  to  that 
part  asking  distribution  of  dividends.] 

Blanchard  et  al.  v.  Prudential  Ins.  Co.  (N.  J.  C.  E.  A.) : 
88  Atlantic  Reporter  (June  13,  1912)   220. 
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Policy— Insurable  Interest: 

Policies  based  upon  the  interest  of  the  assured  in  his  own 
life  are  supported  by  an  insurable  interest  and  are  valid. 
Same— Beneficiary— "Wife'': 

Assured  named  "Mary  E.  Brogi,  wife"  as  beneficiary.  Un- 
der the  laws  of  Massachusetts  their  marriage  was  11  valid,  al- 
though valid  in  New  York,  where  the  marriage  took  place.  It  is 
contended  by  the  plaintiff  that  Mary  E.  Brogi  was  made  bene- 
ficiary  in  her  capacity  as  wife,  and  not  as  an  individual,  and  that 
since  she  was  not  a  lawful  wife  under  the  laws  of  Massachu- 
setts she  was  not  a  legal  beneficiary.  Held,  That  in  interpreting 
the  language  of  the  policy  it  was  not  necessary  for  the  court  to 
determine  the  legality  of  the  marriage,  but  it  was  necessary  only 
to  determine  whether  or  not  by  the  term  "wife,"  assured  meant 
Mary  E.  Brogi.  There  can  be  no  doubt  but  what  he  did.  She 
was  the  person  named  as  beneficiary,  whatever  may  have  been 
her  relation  to  him. 

Sams — Same — Insurable  Interest: 

In  the  absence  of  any  evidence  indicating  that  the  transao- 
tion  was  intended  as  a  wagering  contract,  it  is  not  necessary  that 
the  beneficiary  or  assignee  should  have  an  insurable  interest. 

[Judgment  for  defendant  below.     Here  afllrmed  in  favor  of  de« 
fendant.] 

Brogi  V.  Brogi  (Mass.  S.  J.  C.) : 

98  Northeastern  Reporter  (June  18,  1912)  678. 

Pollcy^Proefs  of  Death — ^Tlme: 

In  the  absence  of  any  provision  in  a  policy  relating  to  the 
time  for  presenting  to  the  company  the  proofs  of  death,  the  law 
requires  that  such  proofs  must  be  made  within  a  reasonable 
time. 
Sams — Same — Delay — Excuse: 

The  policy  required  proofs  of  death  to  be  made  but  did  not 
stipulate  the  time  within  which  they  should  be  furnished.  In- 
sured died  at  a  place  where  he  had  no  relatives,  and  not  until 
twenty-six  months  later  did  they  learn  that  he  had  a  policy  of 
insurance  on  his  life.  Within  a  few  days  after  discovery  of  the 
policy,  an  administrator  was  appointed  and  proofs  of  death  fur- 
nished the  company.  Held,  That  in  view  of  these  facts  the  long 
delay  in  furnishing  proofs  of  death  was  excusable. 

Action  on  Policy — Evidence — Proofs  of  Death: 

Payment  of  the  policy  was  refused  because  insured  had 
committed  suicide.  Proofs  of  loss  were  made  showing  death 
was  caused  from  "morphine  or  opium,  from  unknown  cause,  but 
not  administered  or  taken  by  deceased's  own  volition,  in  effort  to 
commit  suicide."  These  proofs  were  admitted  in  evidence  over 
the  objection  of  the  company.  Held,  That  the  proofs  of  death 
were  admissible  solely  to  show  compliance  with  the  provisions 
of  the  contract,  and  it  was  error  for  the  court  to  refuse  an  in- 
struction so  limiting  their  purpose. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Metropolitan  Life  Ins.  Co.  y.  Peoples  Trust  Co.  (Ind.  S.  C.) : 

98  Northeastern  Reporter  (June  18,  1912)  518. 
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Application— >Mltreprosentation-»Statute—Cohdltiont  Proeedoht: 
The  policy  stipulated  that  no  liability  was  assumed  unless 
at  the  time  of  delivery  insured  was  in  sound  health.  Held,  That 
Uie  defense  that  the  provision  was  a  condition  precedent,  neces- 
sary to  be  complied  with  before  the  policy  became  effective,  and 
that  the  case  was  not  within  Sec.  6937,  R.  S.  Mo.  1909,  declar- 
ing that  misrepresentations  shall  not  be  material  unless  actually 
contributing  to  the  contingency  upon  which  the  policy  becomes 
payable,  was  unsound  and  properly  rejected. 

Same — Sams — Same — Tender: 

Failure  to  deposit  in  court  for  the  benefit  of  the  plaintiff 
the  premiums  received  on  a  policy  of  insurance  estops  the  com- 
pany to  set  up  the  defense  of  material  misrepresentations,  under 
the  provisions  of  Sec.  6940,  Mo.  R.  S.  1909. 
Action  on  Policy — Peremptory  Instruction: 

In  an  action  on  a  policy  where  plaintiff's  prima  facie  case 
was  in  effect  conceded  to  be  true,  and  no  sound  or  available  de- 
fense was  presented,  it  was  not  error  for  the  trial  court  to  give 
a  peremptory  instruction  to  find  for  plaintiff  for  the  amount  pay- 
able under  the  policy,  with  interest  to  be  ascertained  by  the 
jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Welsh  V.  Metropolitan  Life  Ins.  Co.  (St  Louis  C.  A.): 
147  Southwestern  Reporter  (June  19,  1912)  147. 

Policy'— Qrace->Premlum  Note: 

Pub.  Acts  Mich.  1907,  No.  187,  Sec.  1,  requires  that  every 
insurance  policy  shall  contain  a  provision  for  a  grace  of  one 
month  for  the  payment  of  premiums.  When  a  premium  became 
due,  insured  was  unable  to  pay  same,  and  the  company  granted 
him  an  extension  of  four  months  upon  the  execution  of  a  note 
for  the  amount  of  the  premium.  The  note  stipulated  that  the 
policy  would  be  null  and  void  if  payment  of  same  was  not  made 
at  maturity.  Held,  That  insured  was  not  entitled  to  grace  in 
payment  of  the  note. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Schmedding  v.  Northern  Assur.  Co.  (Mich.  S.  C.) : 

186  Northwestern  Reporter  (June  21,  1912)  861. 

Action  on  Pollcy^Evldencs — Statements  by  Physician  In  Proofs 

of  Death: 

Insured  warranted  that  he  had  not  consulted  a  physician 
within  five  years  prior  to  his  application.  After  his  death,  the 
beneficiary  filed  as  proof  of  death  a  certificate  from  the  attending 
physician  stating  that  the  immediate  cause  of  the  death  of  the 
insured  was  chronic  nephritis  and  chronic  hepatitis.  After  this 
certificate  was  filed,  the  defendant  sent  the  beneficiary  a  blank 
certificate,  also  entitled  "Proof  of  Death,"  with  the  request  that 
she  have  it  executed  by  a  certain  Dr.  Chapman,  who,  it  appears, 
had  previously  attended  the  insured.  The  beneficiary  requested 
Dr.  Chapman  to  execute  this  certificate  and  Dr.  Chapman  there- 
after filled  in  the  blanks,  verified  the  certificate,  and  returned 
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it  to  the  beneficiary,  who  filed  it  with  the  defendant  This  cer- 
tificate contains  the  statement  that  the  affiant  had  on  two  occa- 
sions treated  the  insured  for  nephritis  within  two  years  of  the 
signing  of  the  application.  Held,  That  the  statements  made  by 
the  doctor  in  the  proofs  of  death  were  made  by  him  as  agent  of 
the  beneficiary,  and  such  statements  were  binding  on  the  bene- 
ficiary as  admissions. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Leonard  v.  John  Hancock  Mut  Life  Ins.  Co.  (N.  T.,  App. 
Tr.): 

185  New  YortL  Supplement  (June  24,  1912)  664. 

Policy— Contract — Premium  Receipt: 

At  the  time  insured  made  application  for  his  policy,  he  was 
given  a  receipt  for  the  premium  wherein  it  was  stipulated: 
"The  insurance  will  be  in  force  from  the  date  of  approval  of 
the  application  by  the  medical  director."  Insured  executed  his 
note  for  the  first  premium.  The  policy  stipulated:  "If  any 
note  or  other  obligation  given  for  the  first  year's  premium  or 
any  part  thereof  on  this  policy  shall  not  be  paid  when  due,  this 
policy  contract  shall  be  and  become  null  and  void,  without  any 
notice  or  action  of  the  company,  notwithstanding  any  receipt 
which  may  have  been  given  for  such  premium."  Held,  That  the 
rights  of  the  parties  were  controlled  by  the  conditions  of  the 
receipt,  and  not  by  the  stipulation  in  the  policy.  The  receipt 
constituted  the  initial  contract,  and  the  policy  issued  by  the 
company,  but  never  delivered,  did  not  alter  or  modify  its  con- 
ditions. 

Same — Premium — Estoppel: 

By  the  terms  of  the  premium  receipt  executed  by  the  insured 
at  the  time  he  made  his  application  and  executed  his  note  for 
the  first  premium,  the  company  agreed  that  the  insurance  would 
be  in  force  from  the  date  of  Uie  approval  of  the  application  by 
the  medical  director,  until  such  time  as  the  contract  was  fully 
executed  by  Uie  delivery  of  the  policy  and  the  payment  by  him 
of  the  premium  agreed  upon.  Held,  That  under  the  agreement 
in  the  receipt,  the  company  was  under  no  obligation  to  carry 
the  insurance  any  longer  than  to  the  time  of  the  delivery  of  the 
policy  and  the  payment  of  the  premium  note.  However,  it  could 
elect  to  prolong  the  insurance  without  payment  of  the  premium 
note,  and  by  retaining  such  note  after  its  maturity  and  by  fail- 
ing to  inform  insured  that  the  contract  was  canceled,  and  by 
receiving  from  him  a  new  note,  it  is  charged  with  having  elected 
to  prolong  the  life  of  the  contract,  even  though  the  last  note 
was  taken  conditionally  and  not  accepted  in  satisfaction  of  the 
premium. 

[Judgment  for  plaintiff  below.    Here  affirmed  asralnst  company.] 
Citizens  Life  Ins.  Co.  v.  Coleman  (Ky.  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)  414. 

Action  for  Commissions — Policies  Issued  but  not  Delivered: 

A  policy  was  issued  by  the  general  office  and  was  sent  to  a 
subordinate  office,  where,  under  the  rules  of  the  company,  it 
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was  held  until  the  company  had  finished  its  investigation  of 
the  applicant.  The  company,  not  heing  satisfied  with  the  risk, 
recalled  the  policy  for  cancellation.  No  premium  was  ever  paid 
on  the  policy.  Held,  That  the  policy  was  never  in  force  so  as 
to  entitle  the  agent  to  a  commission. 

Same— MItrepretentatlont  by  Agent — Evidence: 

Where  it  was  claimed,  in  an  action  by  an  agent  to  recover 
renewal  commissions,  that  such  agent  had  made  false  repre- 
sentations to  certain  policyholders,  letters  by  such  policyholders 
to  the  company  complaining  of  such  false  representations  are 
inadmissible,  being  hearsay. 

Same — Continuance  of  Policlet— Burden  of  Proof: 

In  an  action  to  recover  renewal  commissions,  an  instruc- 
tion that  the  burden  of  proof  was  on  the  company  to  show  that 
the  premiums  had  not  been  paid  was  proper,  such  evidence  be- 
ing peculiarly  within  the  company's  knowledge. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Hodnette  (Texas  C.  C.  A.) : 
147  Southwestern  Reporter  (June  26,  1912)  615. 

Action  on  Policy — Incontestability — Fraud — Pleading: 

In  an  action  upon  a  life  insurance  policy,  which  contains  a 
clause  that,  with  the  exception  of  the  suicide  of  the  insured 
within  one  year  from  the  date  of  such  policy,  "the  policy  will  be 
incontestable  from  any  cause  from  the  date  of  its  issue,  pro- 
vided the  premiums  have  been  duly  paid,"  a  demurrer  is  properly 
sustained  to  pleas  which  attempt  to  set  up  fraud  on  the  part 
of  the  insured  in  his  answers  to  certain  questions  in  his  applica- 
tion for  such  policy,  but  which  pleas  fail  to  show  any  actual 
fraud  practiced  by  the  insured. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Florida  Life  Ins.  Co.  v.  Dillon  (Fla.  S.  C.) : 

68  Southern  Reporter  (June  29,  1912)  643. 

Policy — Good  Health  at  Time  of  Delivery — ^Waiver: 

Insured  agreed  in  his  application  that  the  policy  should 
not  take  effect  "unless  and  until  the  first  premium  shall  have 
been  paid  during  my  continuance  in  good  health,  and  unless 
also  the  policy  shall  have  been  issued  during  my  continuance 
in  good  health."  At  the  time  of  the  delivery  of  the  policy  and 
the  payment  of  the  first  premium  insured  was  ill  with  what 
was  thought  to  be  la  grippe.  The  agent  who  delivered  the 
policy  and  received  the  premium  was  advised  of  the  facts  as 
they  were  then  known.  Pneumonia  developed  and  insured  died 
within  a  few  weeks  thereafter.  Held,  That  the  delivery  of  the 
policy  and  the  acceptance  of  the  premium  with  such  knowledge 
was  a  waiver  of  insured's  state  of  health  at  the  time  of  delivery. 
Same — Same — ^Action — Burden  of  Proof: 

Under  a  policy  stipulating  that  it  shall  not  take  effect  unless 
at  the  time  of  delivery  the  applicant  is  in  good  health,  the  bur- 
den of  proving  his  state  of  health  at  such  time,  in  an  action 
on  the  policy,  is  on  the  company. 
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Same — Same— Same — Estoppel : 

Where  an  insurance  company  retains  the  premium  after 
having  learned  that  the  assured  was  not  in  good  health  at  the 
time  of  the  delivery  of  the  policy,  it  would  he  estopped  to  there- 
after set  up  ill  health  at  such  time  in  defense  of  its  liability. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
McClelland  v.  Mutual  Life  Ins.  Co.  (N.  T.,  App.  Div.) : 
135  New  York  Supplement   (July  1.  1912)   735. 

Foreign  Company — Contract — Statute: 

Sec.  6946,  R.  S.  Mo.  1909,  provides  that  after  the  payment 
of  three  premiums  no  life  insurance  policy  issued  by  any  com- 
pany authorized  to  do  business  in  the  state  shall  become  for- 
feited for  non-payment  of  premium,  but  shall  be  extended  ac- 
cording to  certain  rules  of  computation.  Sees.  3037  and  3040 
provide  that  foreign  insurance  companies  admitted  to  carry  on 
their  business  in  this  state  can  only  contract  within  the  limits 
prescribed  by  our  statutes,  and  that,  in  the  conduct  of  the  busi- 
ness under  the  license  granted  by  this  state,  they  "shall  be 
subject  to  all  the  liabilities,  restrictions,  and  duties  which  are 
or  may  be  imposed  upon  corporations  of  like  character,  organ- 
ized under  the  general  laws  of  this  state,  and  shall  have  no 
other  or  greater  powers."  The  effect  of  these  decisions  is  to 
write  into  every  insurance  contract  made  by  a  foreign  insurance 
company  so  licensed  in  this  State  all  of  the  provisions  of  the 
statutes  of  this  state  appurtenant  to  the  making  of  such  con- 
tract, and  which  define  and  measure  the  reciprocal  rights  and 
duties  of  the  parties  thereto.  These  statutes  are  declaratory 
of  the  public  policy  of  this  state  and  inhibit  the  doing  of  the 
business  of  insurance  in  this  state  by  any  corporation  contrary 
to  their  regulations  by  annulling  all  the  stipulations  which  of- 
fend the  provisions  of  the  statutes. 

Same — Same — Lex  Loci: 

The  application  was  made  in  Missouri  and  sent  to  the  home 
office  of  the  company  in  New  York,  from  whence  the  policy  was 
sent  to  the  Missouri  agent,  who  delivered  it  to  assured's  attor- 
ney. A  note  was  given  for  the  first  premium  and  this  was  sub- 
sequently paid  by  assured  in  Missouri.  The  application  upon 
which  the  policy  was  issued  contained  an  express  agreement 
that  the  policy  should  not  be  in  force  until  "actual  payment  to 
and  acceptance  of  the  premium  by  said  company  or  its  author- 
ized agent."  Held,  That  the  completion  of  the  contract  being 
dependent  on  the  payment  of  the  first  premium,  and  the  pre- 
mium having  been  paid  in  Missouri,  the  policy  was  a  Missouri 
contract 

Same — Policy — Non-Forfeiture  Law — Scope  of  Operation: 

Sec.  6946,  R.  S.  Mo.  1909,  the  non-forfeiture  law,  is  not  lim- 
ited in  its  operation  to  contracts  made  with  citizens  of  Mis- 
souri, but  operates  as  well  in  favor  of  other  persons  properly 
within  the  state  who  enter  into  such  contracts  while  in  the 
state. 
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Sams — Same — Loan   Agreement — Modification   of  Original   Con- 
tract: 

The  contract  as  expressed  in  the  policy  was  a  Missouri 
contract  After  its  issuance,  the  beneficiary  procured  a  loan 
thereon,  agreeing  in  the  loan  contract  that  the  policy  should 
be  governed  and  controlled  by  the  laws  of  the  State  of  New 
York.  Held,  That  the  loan  contract  was  within  the  contempla-. 
tion  and  purview  of  the  original  contract,  and  could  not  be 
treated  as  an  independent  agreement.  This  being  so»  the  sub- 
sidiary loan  contract  was  inefficacious  to  alter,  change  or  mod- 
ify the  rights  and  obligations  of  the  parties  as  they  existed 
under  the  original  contract 

Same— Same — Partial  Payment— Accord  and  Satisfaction: 

No  tender  nor  payment  of  any  sum  less  than  the  full  amount 
of  an  unquestioned  indebtedness  will  bar  the  party  from  prose- 
cuting a  suit  for  the  entire  amount  due. 

Same — Same — Extended  Ineurance — "Waiver'': 

Upon  the  failure  of  insured  to  pay  a  premium,  the  company 
deducted  the  amount  of  a  loan  made  to  insured,  and  endorsed 
the  policy  for  its  paid-up  value  under  the  New  York  laws  and 
returned  it  to  the  beneficiary.  When  the  policy  was  received, 
it  was  placed  by  the  beneficiary  among  her  father's  papers, 
where  it  remained  for  some  months,  until  he  died.  The  evi- 
dence shows  that  the  beneficiary  had  left  the  whole  business 
relating  to  the  insurance  to  her  father,  the  insured,  and  that  he 
had  done  all  that  was  done  relating  to  it  There  was  no  evi- 
dence that  the  beneficiary  had  any  knowledge  or  information 
whatever  of  her  rights  under  the  contract  as  fixed  by  the  laws 
of  MissourL  Held,  That  under  the  evidence  the  fact  that  the 
policy  was  returned  with  the  paid-up  endorsement  and  retained 
for  some  months  could  not  operate  as  a  waiver  of  the  rights 
guaranteed  by  the  Missouri  non-forfeiture  law,  since  waiver  is 
always  a  question  of  intention  and  rests  upon  a  full  knowledge 
of  all  the  material  facts. 

[Judgment  for  plaintiff  below.    Here  afilrmed  against  company.] 
Head  v.  New  York  Life  Ins.  Co.  (Mo.  S.  C.) : 

147  Southwestern  Reporter  (July  3,  1912)  827. 


Policy— Wife's  Contract— Will: 

The  application  for  the  policy  on  the  life  of  a  husband  was 
signed  in  the  name  of  the  wife,  by  him.  The  policy  was  made 
payable  to  the  wife  if  living,  otherwise  to  their  children.  The 
policy  was  retained  by  the  husband  and  the  premiums  paid  by 
him.  Held,  That  the  policy  was  a  contract  with  the  wife, 
though  procured  by  the  husband  for  her  benefit,  as  in  so  doing 
he  is  charged  with  having  acted  as  her  agent.  Nor  did  the  fact 
that  he  retained  the  policy  and  paid  the  premiums  alter  the 
fact  that  the  contract  was  with  the  wife  alone.  Hence,  there 
being  no  children,  the  wife  could  dispose  of  the  proceeds  by 
will. 
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8am« — Same— Change  of  Beneflclary—Cstoppel : 

The  application  for  the  policy  on  the  life  of  a  husband  was 
signed  in  the  name  of  the  wife,  by  him.  The  policy  was  made 
payable  to  the  wife  if  living,  otherwise  to  their  children.  The 
policy  was  retained  by  the  husband  and  the  premiums  paid  by 
him.  Upon  the  death  of  the  wife  without  children,  insured  re- 
quested that  the  policy  be  made  payable  to  his  estate.  The 
company  then  requested  that  he  furnish  an  affidavit  as  to  the 
death  of  the  wife.  Upon  receipt  of  this,  a  letter  was  written  to 
testator  in  the  name  of  the  defendant's  general  agent  by  one 
Pratt,  who  styled  himself  "cashier,"  advising  insured  that  the 
affidavit  was  all  that  was  necessary  to  complete  the  change. 
Thereafter  insured  continued  to  pay  the  premiums  on  the  policy. 
Held,  That  the  letter  of  the  agent  was  insufficient  to  create  a 
new  contract  in  favor  of  insured's  estate,  and  was  insufficient 
as  an  estoppel  of  the  company  to  deny  its  liability  to  his  estate. 
If  the  assured  supposed  that  the  policy  could  be  made  payable 
to  his  estate,  his  ignorance  of  the  law  would  not  excuse  him. 
Equally  the  mistake  of  an  agent  of  the  defendant,  in  construing 
the  contract  and  the  rights  of  the  assured  under  it,  would  not 
«stop  the  defendant  from  thereafter  taking  that  position  which 
the  correct  legal  interpretation  required.  The  parties  had  the 
contract  before  them  and  were  chargeable  with  the  knowledge 
of  its  legal  effect  and  operation.  Whether  the  assured  after  his 
wife's  death  could  change  the  policy  and  have  it  made  payable 
to  his  estate  was  a  matter  which  the  law  took  care  of,  and  what 
the  defendant's  agents  said  or  wrote  about  it  was  a  matter  of 
opinion  which  could  not  estop  the  defendant  from  asserting  dif- 
ferently upon  being  advised  as  to  the  law. 

Action  on  Policy — Cause  of  Action — Recovery  of  Premium: 

Where  complaint  was  filed  to  recover  on  the  policy,  the 
plaintiff,  having  failed  to  sustain  his  cause  of  action,  could  not 
recover  premiums  paid  by  him,  no  cause  of  action  based  on  such 
right  being  stated  in  the  complaint. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Bradshaw  et  al.  y.  Mutual  Life  Ins.  Co.  of  N.  Y.  (N.  Y. 
C.  A.): 

98  Northefiistem  Reporter  (July  9,  1912)  851. 

Disappearance — Presumption — Statute: 

Sees.  2747  and  2748,  Burns'  R.  S.  Ind.  1908,  provide  that 
absence  for  a  period  of  five  years  raises  a  presumption  of  death, 
and  that  such  presumption  shall  relate  back  to  the  time  of  dis- 
appearance, and  it  shall  be  presumed  that  such  absentee  was 
dead  on  the  first  day  of  his  disappearance.  Held,  That  these 
sections  relate  exclusively  to  the  settlement  of  estates  of  ab- 
sentees, and  do  not  apply  to  an  action  to  recover  on  a  life 
insurance  policy. 

Same — Same — Same : 

Sees.  2747  and  2748,  Bums'  R.  S.  Ind.  1908,  providing  that 
absence  of  five  years  raises  a  presumption  of  death  of  the  ab- 
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Bentee  at  the  time  he  first  disappeared,  do  not  change  the  com- 
mon law  rule  that  a  person  is  presumed  to  be  living  for  seven 
years  after  his  disappearance,  and  a  presumption  of  death  arose 
only  from  an  unexplained  absence  for  that  length  of  time»  except 
In  so  far  as  the  settlement  of  estates  of  absentees  is  concerned. 

Same — Same — Burden  of  Proof: 

Where  a  person  is  shown  to  have  been  alive  at  a  particular 
time,  the  presumption  of  life  continues,  and  the  burden  of  prov- 
ing that  he  is  dead  rests  upon  the  party  asserting  such  fact 

Same — Same: 

Proof  of  absence  for  a  period  of  seven  years  will  not  by 
itself  raise  a  presumption  of  death.  If,  in  addition  to  the  ab- 
sence for  the  period  of  seven  years,  it  is  shown  that  the  ab- 
sentee left  for  a  temporary  purpose  and  that  he  had  not  re- 
turned, and  that  no  word  has  been  received  from  him,  then 
the  presumption  of  death  arises  after  seven  years.  If  he  left  to 
establish  a  fixed  residence  abroad,  proof  that  his  family  and 
friends  have  heard  nothing  from  him  for  seven  years  will  not 
be  sufficient  to  establish  the  presumption  of  his  death.  In  addi- 
tion to  this  fact,  it  must  be  shown  that  due  inquiry  was  made 
at  the  place  where  he  had  established  such  residence,  and  that 
no  tidings  of  him  could  be  obtained. 

Same — Same — Time  of  Death — Proof: 

Where  it  is  necessary  to  establish  the  fact  of  death  at  a 
particular  time  before  the  presumption  arises,  it  may  be  shown 
by  proof  of  circumstances  from  which  such  fact  may  be  rea- 
sonably and  rightly  inferred.  It  is  not  necessary  that  these 
circumstances  be  of  particular  peril  calculated  to  destroy  life. 

Same — Death— Insufficient  Proof: 

Isured  was  unmarried  and  lived  with  a  married  sister.  He 
left  Indianapolis,  the  home  of  his  sister,  to  go  to  St.  Louis  to 
work.  He  obtained  employment  there  and  corresponded  with 
his  sister  for  more  than  a  year,  and  had  visited  her  for  a  few 
days  about  a  year  after  leaving  Indianapolis.  It  was  not  shown 
that  he  had  expressed  any  immediate  Intention  of  returning  to 
Indianapolis,  or  that  there  was  anything  sudden  or  mysterious 
in  his  disappearance.  Upon  ceasing  to  hear  from  him,  no  imme- 
diate search  was  made  to  ascertain  his  whereabouts;  the  only 
effort  to  find  him  being  made  two  or  three  years  later.  Nothing 
is  shown  as  to  his  character,  his  habits,  his  affections,  his  at- 
tachments, or  his  business  and  objects  in  life.  Held,  That  the 
evidence  was  not  sufficient  to  warrant  the  finding  of  death  as  a 
fact 

Same — Same — Hearsay  Testimony: 

To  prove  the  fact  of  insured's  death,  a  witness  testified 
that  his  brother,  then  dead,  had  told  him  that  insured  had  been 
drowned.  Held,  That  the  fact  of  death  could  be  proved  by  hear- 
say, though  disconnected  from  any  question  of  pedigree.  To 
render  such  declarations  admissible,  however,  it  must  appear 
the  declarant  was  a  member  of  decedent's  family.    Where,  as 
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here,  the  declarant  was  not  of  insured's  family,  what  he  said 
was  incompetent. 

Same — Same'^Proof: 

In  an  action  on  a  life  policy,  a  finding  of  insured's  death  is 
sustainable  on  incompetent,  but  unobjected  to,  testimony  that 
he  had  died. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Metropolitan  Life  Ins.  Co.  v.  Lyons  (Ind.  A.  C): 
98  Northeastern  Reporter  (July  9,  1912)  824. 

Action  to  Recover  Premium — Sufficiency  of  Compiaint: 

In  an  action  to  recover  the  premium  paid  by  plaintiff,  it 
was  alleged  that  defendant's  agent  falsely  represented  to  plain- 
tiff that  the  policy  would  mature  at  the  end  of  thirteen  years, 
after  which  time  plaintiff  would  be  entitled  to  a  dividend  of 
$S50  per  year  for  the  remainder  of  his  life-time;  that  plaintiff 
relied  upon  these  representations  and  would  not  have  entered 
into  the  contract  but  for  such  representations;  that  the  policy 
tendered  was  not  as  represented.  Held,  That  these  facts  would 
authorize  a  recovery  of  the  premium. 

Same — ^Application — Evidence: 

Plaintiff  sued  to  recover  the  premium  paid  by  him  on  the 
ground  that  the  policy  was  not  as  the  agent  represented  it  to 
be.  The  company  contends  that  the  plaintiff  is  estopped  to  set 
up  misrepresentations  of  the  agent  by  reason  of  the  stipulation 
in  the  application  signed  by  plaintiff,  to-wit:  "I  hereby  warrant 
*  *  *  that  no  statement  or  declaration  made  to  or  by  any 
agent,  examiner,  or  other  person  not  contained  in  my  said  ap- 
plication, shall  be  taken  or  considered  as  having  been  made  to 
or  brought  to  the  notice  or  knowledge  of  said  company,  or  as 
charging  it  with  any  liability  by  reason  thereof."  The  applica- 
tion was  silent  as  to  the  character  of  the  policy  to  be  delivered 
further  than  to  state  that  it  was  to  be  a  "G.  A.  D.  20  Pay." 
Held,  That  oral  testimony  as  to  the  representations  of  the  agent 
was  admissible  to  explain  the  character  of  the  policy  applied 
for  because  it  cannot  be  said  that  such  testimony  contradicts 
the  written  contract  that  the  policy  was  to  be  a  "G.  A.  D.  20 
Pay."  That  expression  is  not  so  unambiguous  as  to  preclude 
oral  evidence  of  its  meaning. 

Same — Estoppel : 

Where  plaintiff  declined  to  accept  the  policy  but  took  pos- 
session of  it  for  the  sole  purpose  of  delivering  it  to  the  defend- 
ant's adjuster,  who  had  come  to  settle  this  and  other  claims 
against  the  company,  he  would  not  thereby  be  estopped  from 
asserting  that  the  policy  was  not  as  the  agent  represented  it 
would  be. 

[Judgment  for  company  below.    Here  reversed  agrainst  company.] 
Stenzel  v.  Colorado  Natl.  Life  Assur.  Co.  (Texas  C.  C.  A.) : 
147  Southwestern  Reporter  (July  10,  1912)  1193. 
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Policy — Premium — ^Waiver — Question  fop  Jury: 

After  the  expiration  of  grace  allowed  by  the  policy*  the 
company  through  its  authorized  representative  wrote  insured 
proposing  to  make  a  loan  to  him  to  enable  him  to  pay  the 
accrued  premium,  agreeing  to  take  the  policy  as  the  sole  secu- 
rity. Held,  That  whether  or  not  the  company  had  waived  the 
forfeiture  for  non-payment  of  premium  was  a  question  for  the 
Jury. 

Same — Same — Forfeiture: 

When  a  policy  of  insurance  provides  the  premium  shall  be 
paid  on  or  before  a  stipulated  day  or  the  policy  shall  become 
forfeited  and  v6id»  time  becomes  of  the  very  essence  of  the 
contract,  and  a  failure  to  so  pay  the  premium  determines  it, 
unless  the  forfeiture  is  waived. 

Same — ^Waiver: 

A  waiver  of  the  forfeiture  of  a  policy  of  insurance  will  re- 
sult, in  the  absence  of  any  agreement  to  that  effect,  from  nego- 
tiations or  transactions  with  the  insured,  after  knowledge  of 
the  forfeiture,  by  which  the  insurer  recognizes  the  continued 
validity  of  the  policy  or  does  acts  based  thereon. 

Same— Same — Premium: 

After  the  policy  by  its  terms  became  null  because  the  third 
premium  had  not  been  paid,  the  parties  corresponded  with  a 
view  to  making  a  loan  on  the  security  of  the  policy.  During 
the  course  of  the  correspondence  insured  was  killed.  It  is  con- 
tended by  the  company  that  the  proposal  must  be  construed 
with  reference  to  a  reinstatement  of  the  policy  under  the  re- 
instatement provision,  and  as  having  been  made  on  condition 
that  insured  should  comply  with  the  provision  by  furnishing 
evidence  of  good  health  at  the  time  of  the  reinstatement  Held, 
That  the  letter  proposing  the  loan  having  been  unconditional 
in  this  respect,  the  company  is  estopped  to  say  that  the  policy 
was  not  considered  as  in  force  at  the  time  of  the  proposal. 

Same— Same: 

Waiver  is  essentially  unilateral  in  its  character;  it  results 
as  a  legal  consequence  from  some  act  or  conduct  of  the  party 
against  whom  it  operates;  no  act  of  the  party  in  whose  favor 
it  is  made  is  necessary  to  complete  it.  It  need  not  be  founded 
upon  a  new  agreement  or  be  supported  by  a  consideration,  nor 
is  it  essential  that  it  be  based  upon  an  estoppel. 

Same — Same— Premium: 

A  waiver  of  forfeiture  for  non-payment  of  premiums  by  an 
offer  of  a  loan  with  which  to  pay  the  premiums  is  operative  for 
a  reasonable  time  thereafter  during  which  insured  may  adjust 
the  premium  and  during  which  time  the  policy  is  in  force. 

Same — Waiver  of  Forfeiture — ^Authority  of  Agent: 

The  superintendent  of  the  extension  department  at  the 
home  office  of  the  company  wrote  to  the  cashier  at  one  of  the 
company's  local  agencies  stating  the  terms  upon  which  a  loan 
would  be  made.    Held,  That  the  letter  of  the  superintendent 


Digitized  by  VjOOQ IC 


1911.1  LIFE  INSURANCE.  173 

was  sufficient  to  authorize  the  cashier  to  make  a  proposal  to 

insured  in  accordance  with  such  a  letter. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  Company.] 
Equitable  Life  Assur.  Soc.  v.  Ellis  (Texas  S.  C.) : 

147  Southwestern  Reporter  (July  10,  1912)  1162. 

Pollcy^Non-Forfeiture  Law — Commuted  Premiums: 

Sec.  6946,  R.  S.  Mo.  1909  provides  for  extended  insurance 
after  the  payment  of  three  annual  premiums.  Insured  origin- 
ally held  a  policy  in  an  assessment  association  which  was  ab- 
sorbed by  the  defendant  company.  At  the  time  of  the  merger, 
insured  surrendered  his  original  policy  and  accepted  in  lieu 
thereof  a  policy  of  the  defendant  company  written  on  the  20-year 
payment  plan.  This  policy  was  dated  back  ten  years,  insured 
executing  a  note  to  cover  the  reserve  which  would  have  accumu- 
lated during  that  period.  Only  one  premium  was  paid  after  the 
issuance  of  the  new  policy.  Held,  That  the  non-forfeiture  law 
did  not  require  that  the  policy  be  actually  in  force  for  a  period 
of  three  years;  all  that  was  necessary  to  claim  the  benefit  of  the 
statute  was  that  three  annual  premiums  should  have  been  paid, 
and  the  loan  note  for  the  commuted  premiums,  together  with 
the  cash  payment,  should  be  both  considered  in  determining 
how  many  premiums  had  been  paid. 

Same— Same— Same — Indebtedness: 

Sec.  6946,  R.  S.  Mo.  1909,  provides  that  after  the  payment 
of  three  annual  premiums,  three-fourths  of  the  net  value  of  a 
policy  less  any  notes  or  other  indebtedness  to  the  company  on 
account  of  past  premiums  shall  be  applied  to  the  purchase  of 
extended  insurance.  The  policy  held  by  insured  was  dated  back 
ten  years,  he  executing  a  note  for  the  reserve  value  of  the 
policy  had  it  actually  been  in  force  for  the  period  for  which  it 
was  antedated.  This  note  constituted  a  lien  against  the  policy, 
and  provided  that  in  the  event  of  insured's  death  or  his  failure 
to  pay  any  premium  when  due,  the  amount  of  the  note  should 
be  deducted  from  the  amount  payable  under  the  policy.  Held, 
That  the  note  executed  to  cover  the  reserve  which  would  have 
been  accumulated  had  the  ten  commuted  premiums  been  ac- 
tually paid  was  an  indebtedness  on  account  of  past  due  premi- 
ums, and  should  have  been  deducted  in  computing  the  amount 
available  for  the  purchase  of  extended  insurance  under  the  non- 
forfeiture law. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Rose  V.  Missouri  State  Life  Ins.  Co.  (St.  Louis  C.  A.): 

148  Southwestern  Reporter  (July  17,  1912)  181. 

Policy— Extended  Insurance — Indebtedness: 

The  policy  provided  that  "after  three  years'  premiums  shall 
have  been  paid,  except,  in  case  of  failure  to  pay  at  maturity  a 
note  given  for  premium  or  for  a  loan  upon  the  security"  of  the 
policy,  the  reserve  value  would  be  applied  to  the  purchase  of 
extended  insurance.  It  contained  a  further  provision  that  failure 
to  pay  any  notes  given  for  any  premium  would  render  the  policy 
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null  and  void.  Insured  paid  four  premiums  and  executed  his 
notes  for  part  of  the  fifth.  The  reserve  after  payment  of  the 
four  pi^emiums  was  sufficient  to  carry  his  Insurance  for  more 
than  two  years.  The  notes  given  on  account  of  the  fifth  premium 
were  not  paid.  Insured  died  within  two  years  after  the  end  of 
the  fourth  policy  year.  Held,  That  the  policy  was  fairly  open 
to  the  construction  that  the  right  to  extended  insurance  was  cre- 
ated hy  the  payment  of  three  premiums,  and  was  not  lost  hy  the 
failure  to  pay  the  notes  given  on  account  of  a  subsequent 
premium. 

[Judgment   for   company   below.      Here   reversed   against   com- 
pany.] 

Kelsey  v.  Union  Central  Life  Ins.  Co.  (U.  S.  C.  C.  A.,  6th 
Cir.): 

196  Federal  Reporter  (July  18,  1912)  195. 

Policy — Surrender — Mental  Capacity: 

The  surrender  of  a  policy  under  one  of  the  options  is  more 
than  the  simple  performance  of  a  contract  already  entered  into 
— such  a  surrender  constitutes  a  new  contract  and  would  be  in- 
valid if  at  the  time  the  insured  was  mentally  incapable  of  under- 
standing the  entire  matter  of  selection  and  of  exercising  the 
judgment  and  discretion  necessary  to  constitute  an  intelligent 
act 

Same — Same — Same — Statu  Quo: 

The  surrender  of  a  policy  by  insured  while  mentally  incom- 
petent in  consideration  of  the  payment  of  its  cash  surrender 
value  may  be  set  aside  by  his  beneficiary,  the  payment  of  the 
face  of  the  policy  less  the  amount  previously  paid  upon  sur- 
render placing  the  parties  in  statu  quo. 

Action    on    Policy— Application   for    Reinstatement — Evidence — 

Statute: 

Sec.  1819  Iowa  Code  requires  a  copy  of  the  application  for 
Insurance  to  be  attached  to  the  policy,  and  upon  reinstatement 
of  a  lapsed  policy  that  a  copy  of  the  application  for  reinstate- 
ment be  attached  to  the  renewal  receipt,  and  provides  as  a  pen- 
alty for  failure  to  so  do  that  the  company  shall  be  precluded 
from  pleading  and  proving  any  misrepresentations  therein.  No 
application  was  attached  to  the  policy  issued  to  insured.  After 
lapse,  and  to  reinstate  the  policy  an  application  was  made  re- 
citing that  he  did  not  then  use  intoxicants  to  any  greater  ex- 
tent than  warranted  in  the  original  application.  Held,  That 
these  warranties  were  not  specific  enough  to  satisfy  the  require- 
ments of  the  statute  and  no  defense  could  be  interposed  on 
these  grounds. 

Same — Prior  Surrender  while  Insane — Necessity  of  Setting  Aside 
Surrender: 

Where  insured,  while  mentally  incompetent,  surrendered 
his  policy  for  the  cash  surrender  value,  and  it  was  canceled, 
his  beneficiary  upon  his  death  could  maintain  an  action  at  law 
on  the  policy  without  having  first  brought  an  independent  ac- 
tion to  set  aside  the  surrender. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.] 
Nutter  V.  Des  Moines  Life  Ins.  Co.  (Iowa  S.  C.) : 

136  Northwestern  Reporter  (July  19,  1912)  891. 
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Policy — Premium— Payment  to  Agent: 

An  insurance  contract  provided  that,  upon  default  in  pay- 
ment of  premium  or  premium  obligation,  the  policy  should  ipso 
facto  become  of  no  effect,  and  that  a  revival  could  be  had  by 
application,  approval,  and  payment  of  arrears;  the  insured  being 
in  good  health.  The  insured  gave  his  note  for  one  year's  premi- 
um and  at  its  maturity  defaulted.  Shortly  thereafter  he  made 
a  partial  payment,  and  applied  for  revival,  approval  of  which 
was  withheld  for  the  sole  reason  that  the  balance  still  due  was 
not  paid  or  arranged  for.  In  fact,  the  insured  had  several  days 
before  his  death  and  several  months  prior  to  the  expiration  of 
the  insurance  year  paid  the  balance  to  the  company's  agent, 
who  failed  to  remit  it  to  his  principal.  Held,  That  the  policy 
should  be  deemed  to  have  been  in  force. 

Action  on  Policy — ^Waivers-Pleading: 

While  waiver  should  have  been  specifically  pleaded,  instead 
of  alleging  as  the  petition  did  that  the  policy  was  in  full  force 
at  the  death  of  the  insured,  still,  as  no  motion  was  made  for 
more  specific  allegations,  no  showing  of  injury  or  application 
for  further  time,  and  the  cause  was  fully  tried,  no  materially 
prejudicial  error  was  committed  by  permitting  the  plaintiff  to 
introduce  testimony  to  show  waiver. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Forney  v.  Fidelity  Mut.  Life  Ins.  Co.  (Kansas  S.  C.) : 
124  Pacific  Reporter  (July  22,  1912)  406. 

Policy— Place  of  Contract: 

The  policy  stipulated  that  it  would  not  become  effective 
until  the  payment  to  and  acceptance  of  the  premium  by  an  au- 
thorized agent  of  the  company.  The  application  was  made  in 
Massachusetts  where  the  insured  resided.  The  policy  was  sent 
to  the  resident  agent  in  Massachusetts  and  was  by  him  delivered 
to  the  insured  upon  payment  of  the  premium  there.  Held,  That 
the  policy  was  a  Massachusetts  contract 

Same— Beneficiary — ''Children": 

The  policy  was  made  payable  to  insured's  wife,  and  provided 
that  in  case  she  predeceased  insured  the  proceeds  should  be 
payable  to  her  children,  or  their  guardian,  if  under  age.  The 
wife  died  before  insured  leaving  two  children  and  two  children 
of  a  daughter  who  had  predeceased  her.  Held,  That  the  children 
of  the  deceased  daughter  took  no  interest  in  the  policy,  as  the 
word  ''children"  as  there  used  was  not  intended  to  include 
grandchildren. 

Same— Same — ^Vested  Interest: 

A  policy  made  payable  to  insured's  wife,  and  providing  that 
in  case  of  her  prior  death  the  proceeds  should  be  paid  to  her 
children,  gives  to  the  wife  no  transmissible  interest  in  the  pro- 
ceeds of  such  policy  since  her  right  to  the  proceeds  is  contingent 
upon  her  survival,  and  the  same  thing  would  be  true  of  the  chil- 
dren if  their  right  to  share  in  the  proceeds  was  contingent  on 
their  surviving  their  mother. 

[Judgment  In  favor  of  company.] 

Davis  V.  New  York  Life  Ins.  Co.  (Mass.  S.  J.  C.) : 

98  Northe&stem  Reporter  (July  23,  1912)  1043. 
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Non-Forfeiture  Law— Construction — Right  of  Beneficiary  to  Ex- 
ercise Option: 

Under  the  statute  of  New  York  (Laws  1909,  c.  33»  Sec.  88 
[Consol.  Laws  1909,  c.  28]),  regulating  life  insurance,  the  pro- 
vision that  in  case  of  lapse  or  forfeiture  for  non-payment  of  a 
premium  when  due,  etc.,  the  reserve  "shall  on  surrender  of  the 
policy  and  demand  made,  within  six  months  after  such  lapse, 
be  taken  as  a  single  premium  of  life  insurance,"  etc.,  is  not  to 
be  construed  so  as  to  limit  the  right  to  make  such  surrender 
and  demand  to  the  insured  alone;  under  it  the  beneficiary  of 
the  policy  may  make  such  surrender  and  demand,  after  the 
death  of  the  insured,  within  the  period  named. 

Tontine  Policy^Measure  of  Recovery — Extended  Insurance: 

N.  Y.  Laws,  1909,  Sec.  88,  Ch.  33  (Consol.  Laws  1909,  c.  28) 
controlling  a  life  insurance  policy,  which  has  lapsed  for  non- 
payment of  a  premium  when  due,  gives  the  Insured  the  option 
to  within  six  months  surrender  the  policy  and  have  the  net  ac- 
cimiulated  reserve  on  the  policy  applied  as  a  single  premium 
in  extending  the  policy  for  such  term  as  the  reserve  will  pur- 
chase, but  provides  that  such  extended  insurance  shall  not  par- 
ticipate in  the  profits  of  the  company.  Heldy  That,  imder  a  ton- 
tine policy  contract,  which  on  its  face  covenanted  that,  in  the 
event  that  it  became  a  death  claim  within  the  tontine  period, 
all  payments  of  premiums  should  be  paid  to  the  beneficiary  to- 
gether with  the  amount  named  in  the  policy,  and  where  such  op- 
tion was  exercised  within  the  time  allowed,  and  the  insurance 
was  extended,  and  the  insured  died  within  the  tontine  period 
and  before  such  extension  expired,  the  beneficiary  had  the  right 
to  recover,  in  addition  to  the  amount  named  in  the  policy,  the 
premiums  that  had  been  paid,  as  the  agreement  to  pay  such  in 
the  face  of  the  policy  did  not  involve  any  question  of  profits  of 
the  company  or  a  participation  therein. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.l 
New  York  Life  Ins.  Co.  v.  Noble  (Okla.  S.  C.) : 
124  Pacific  Reporter  (July  29,  1912)  612. 

Pol  Icy— Assessments — Legal  Ity : 

The  contract  between  the  Insured  and  the  company  pro- 
vided that  after  the  accumulation  of  a  specified  amount  as  a 
safety  fund,  the  excess  paid  into  such  fund  would  be  applied  to 
the  payment  of  future  dues  and  assessments.  Held,  That  an 
assessment  made  while  the  safety  fund  exceeded  the  amount 
specified  was  illegal. 

Same^ — Same^ — Same — Question  for  Jury: 

Where  a  report  filed  in  compliance  with  the  Insurance  laws 
disclosed  that  the  company  had  on  hand  a  safety  fund  greater 
than  one  million  dollars,  the  excess  over  which  was  applicable 
to  the  payment  of  future  assessments,  and  where  the  company's 
president  contradicted  the  report  and  testified  that  there  was  no 
excess,  whether  or  not  there  was  in  fact  an  excess,  the  exist- 
ence of  which  would  have  rendered  an  assessment  illegal  was 
a  question  for  the  jury. 
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Same— Same— Same — Burden  of  Proof: 

In  an  action  on  a  policy  where  the  company  denied  liability 
for  the  reason  that  a  certain  assessment  had  not  been  paid» 
the  burden  was  on  the  company  to  prove  afflrmatively  the  facts 
on  which  it  predicated  its  right  to  declare  a  forfeiture,  viz: 
that  the  assessment  was  necessary,  was  not  excessive,  and  was 
levied  in  the  manner  prescribed  in  the  contract 

Same — Forfeitures — Rule  of  Construction: 

The  law  abhors  forfeitures,  and  courts  will  indulge  in  no 
presimiption  to  aid  them. 

Same — ^AeaeMmentt — Legal  ity : 

In  an  action  on  an  assessment  policy  defended  on  the 
ground  that  insured  had  failed  to  pay  an  assessment  made 
against  him,  the  company  could  not  relieve  itself  from  the  effect 
of  the  invalidity  of  the  assessment  by  showing  that  it  was 
necessary  to  maintain  a  margin  in  the  mortuary  fund  in  order 
that  losses  might  be  paid  promptly,  where  under  the  laws  of 
the  company  assessments  for  the  mortuary  fimd  could  only  be 
made  to  pay  mature  claims. 

Same— illegal    Attettmentt — Abandonment: 

Where  after  an  illegal  forfeiture  insured  remained  Bilent» 
and  tender  of  subsequent  assessments  would  not  have  been  ac- 
cepted, his  silence  and  inaction  did  not  amount  to  an  abandon- 
ment 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.  1 
Johnson  v.  Hartford  Life  Ins.  Co.  (Kansas  City  C.  A.) : 
148  Southwestern  Reporter  (July  81,  1912)  681. 

By-Laws — ^Attettments — Legality: 

The  constitution  and  by-laws  of  an  assessment  company^ 
which  also  did  an  old  line  business,  provided  that  no  assess- 
ment should  be  made  so  long  as  the  money  in  the  death  fund 
would  pay  the  maximum  losses.  Held,  That  an  assessment 
made  to  supply  a  deficiency  in  the  death  fund  occasioned  by  the 
unauthorized  payment  of  death  losses  on  old  line  policies  issued 
by  the  company  was  illegal. 

Same— Same — Right  to  Levy: 

The  right  of  an  assessment  company  to  levy  an  assessment 
is  strictly  construed  and  can  only  be  exercised  when  the  condi- 
tions prescribed  in  the  contract  exist. 

Policy — Non-Payment  of  Attettments — Forfeiture: 

No  forfeiture  of  membership  in  an  assessment  company 
arises  from  failure  to  pay  an  illegal  assessment. 

Same — ^Abandonment— Presumption : 

The  test  of  an  abandonment  of  rights  under  an  insurance 
policy  is  the  existence  of  an  intent  to  abandon  and  the  pre- 
sumption is  that  the  owner  of  property  intends  to  preserve  his 
rights. 

Same— Same — Evidence  Considered: 

Upon   receiving   notice   of   an   Illegal   assessment   insured 
wrote  a  letter  to   the   company   expressing   doubt  as   to   the 
If  12— 11 
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Bolyency  of  the  company.  Subsequent  to  the  letter  the  policy 
was  declared  forfeited  but  no  notice  of  subsequent  assessments 
were  sent  to  insured.  After  the  declaration  of  forfeiture  in- 
sured remained  silent  and  did  not  pay  or  tender  payment  of 
subsequent  legal  assessments.  Held,  That  these  acts  in  them- 
selves did  not  amount  to  an  abandonment  of  the  contract 

Same — Non-Performance  by  Company — Rights  of  Insured: 

Where  the  insurance  company  declares  to  a  policyholder 
that  it  will  not  make  performance  on  a  future  day  fixed  by  tt 
therefor,  and  does  not  before  the  time  arrives  for  the  act  to  be 
done  by  the  insured,  withdraw  its  declarations,  insured  is  ex- 
cused ftom  performance  on  his  part  or  offer  to  perform  and  may 
maintain  his  action  for  breach  of  the  contract  when  the  day  is 
passed. 

Same— Nature  of  Contract— Term: 

A  life  insurance  policy  is  not  a  contract  of  indemnity  but 
a  contract  to  pay  money  upon  the  death  of  the  assured  in  con- 
sideration of  certain  payments  being  made  during  his  life  and 
therefore  it  is  a  contract  for  life  and  not  merely  one  for  the 
period  covered  by  the  last  periodical  premium  with  the  privi- 
lege of  renewal. 
Same — Same^ — Same — ^Termination: 

A  life  insurance  contract  continues  in  force  during  the  life 
of  the  assured  and  cannot  be  terminated  before  the  event  of 
his  death  and  against  his  will  only  by  breach  by  him  of  some 
obligation  of  duty  imposed  on  him  by  the  terms  of  the  contract. 
The  insurer  cannot  make  its  own  wrong  repudiation  of  the  con- 
tract a  ground  for  forfeiture  nor  can  the  mere  passive  silent  re- 
slstence  of  the  insured  to  the  unlawful  aggression  be  tortured 
into  an  abandonment 
Same — illegal  Assessments — Effect  of  Non-Payment — Set-OfT: 

That  a  policyholder  refused  to  pay  illegal  assessments  while 
other  members  submitted  and  paid,  gives  him  no  advantage 
over  such  other  members.  In  the  first  place  members  who  sub- 
mit to  unlawful  exactions  are  not  entitled  to  any  special  con- 
sideration on  accoimt  of  such  complaisance  and  in  the  next  place 
the  law  charges  lawful  assessments  against  the  assured,  and 
his  beneficiary  must  have  them  deducted  from  the  benefit  and 
may  recover  only  the  difference. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.] 
Wayland  v.  Western  Indenmity  Co.  (Kansas  City  C.  A.): 
148  Sbuthwestem  Reporter  (July  81,  1912)  626. 

Policy — Non-Payment  of  Premium — ^Waiver: 

The  indulgence  on  the  part  of  an  insurance  company  towards 
the  assured  in  extending  the  time  for  payment  of  a  premium 
does  not  have  the  effect  to  waive  a  forfeiture  for  the  non-pay- 
ment of  the  premium  at  the  time  when  it  is  specified  that  same 
shall  be  paid. 
Same — Same — Same: 

The  extension  of  the  time  of  payment  of  premium  does  not 
do  away  with  the  provision  terminating  the  policy  if  the  premi- 
um is  not  paid  according  to  the  contract  between  the  parties. 
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Same— Same— Same : 

Insured  did  not  pay  the  annual  premium  when  due,  and  the 
company  indulged  him  by  extending  the  time  within  which  he 
might  pay.  Every  extension  was  to  a  definite  day,  with  notice 
that  the  policy  would  lapse  if  payment  was  not  made  within 
the  time  named.  After  the  lapse  letters  were  written  that  the 
policy  would  be  reinstated  upon  payment  of  the  premium  if  a 
certificate  of  good  health  could  be  furnished.  Held,  That  this 
indulgence  on  the  part  of  the  company  did  not  amount  to  a 
waiver  of  the  time  for  payment  as  specified  in  the  policy,  and 
where  insured  did  not  pay  the  extension  note  within  the  time 
named  therein  there  could  be  no  recovery. 

Same — Dividends — ^Accrual : 

Dividends  accruing  under  policies  of  insurance  must  be  paid 
according  to  the  contracts  under  which  they  accrue.  Where  in- 
sured was  to  receive  dividends  payable  on  the  anniversary  date 
of  the  policy  to  be  credited  on  account  of  the  annual  premiums 
on  the  policy,  there  were  no  dividends  available  to  continue  the 
policy  in  force,  where,  at  the  time  of  insured's  death,  the  time 
for  payment  of  dividends  had  not  accrued. 

[Judgment  for  plaintiff  below     Here  reversed  in  favor  of  com- 
pany.] 

Citizens  Natl.  Life  Ins.  Co.  et  al.  v.  Morris  (Ark.  S.  C.) : 

148  Southwestern  Reporter  (August  7,  1912)  1019. 

Beneficiary— Vetted  Interest: 

•Where  insured's  wife,  in  pursuance  of  an  agreement  with 
him  that  she  should  have  the  proceeds  of  the  iiolioy  at  maturity, 
paid  the  premiums  for  more  than  twenty  years  out  of  her  savings 
in  keeping  a  boarding  house,  the  money  on  maturity  of  the  pol- 
icy belonged  to  her,  notwithstanding  the  moneys  received  from 
the  boarding  house  were  deposited  in  the  name  of  the  husband 
and  by  him  checked  out 

[Judgment  in  accordance  with  opinion.1 
Roberts  et  al.  v.  W.  D.  Hughes  Co.  et  al.  ( Vt  S.  C.) : 
88  AtlanUc  Reporter  (August  1.  1912)  807. 

Application — Warranties — Representations: 

The  difTerence  between  statements  deemed  warranties  and 
statements  deemed  representations  is  that  in  the  one  case  the 
statement,  if  false,  vitiates  the  policy,  whether  material  or  not, 
whereas,  in  the  other  case,  it  does  not,  unless  material. 

Same — Statements  as  to  Health — When  Material: 

A  statement  in  an  application  for  life  insurance,  to  be  ma- 
terial, must  have  been  an  inducement  to  the  contract. 

Same — Same— Same: 

In  the  application  for  the  iiolicy,  made  part  of  the  policy,  to 
the  question,  "What  illness,  diseases  or  accidents  have  you  had 
since  childhood?"  insured  had  answered,  "None."  and  to  the 
question,  "State  every  physician  whom  you  have  consulted  in 
the  p&Bt  five  years?"  he  had  answered,  "None."    As  a  matter  of 
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fact,  he  had,  about  a  year  before,  been  sick  in  bed  for  two  or 
three  days  with  malaria,  and  had  been  attended  by  the  family 
physician.  About  a  month  after  the  issuance  of  the  policy  in- 
sured was  found  dead  in  bed,  presumably  from  acute  indigestion. 
Held,  That  the  misrepresentations  were  not  material,  since  it  is 
hardly  possible  that  he  would  have  been  rejected  for  such  a  tri- 
vial matter  had  the  company  known  the  truth. 

Same — Same — Same— Statute: 

La.  Acts  1906,  No.  52,  p.  86,  provides  in  part  that  all  state- 
ments purporting  to  be  made  by  the  insured  shall  in  the  absence 
of  fraud  be  deemed  representations  and  not  warranties.  Any 
waiver  of  the  provisions  of  this  section  shall  be  void.  By  ex- 
press agreement  contained  in  the  application  for  the  policy, 
made  part  of  the  policy,  the  answers  to  the  inquiries  contained 
in  said  application  are  made  "inducements  to  issue  the  proposed 
policy."  Held,  That  under  the  statute  the  company  could  not 
make  any  statements  in  the  application  material  by  stipulating 
in  the  policy  that  they  should  be  deemed  material  if  they  were 
not  in  fact  so. 

[Judgment  for  plaintifT  below.    Here  affirmed  against  compaiiy.l 
Goff  et  aL  v.  Mutual  Life  Ins.  Co.  of  N.  T.  (La.  S.  C.) : 
59  Sootbem  Reporter  (August  S,  1912)  28. 

Policy — Month: 

The  term  "month"  in  a  policy  of  life  insurance  construed  to 
mean  a  calendar  month. 

Same — Premiume-^race : 

Where  a  premium  was  due  on  a  life  insurance  policy  on 
June  30,  and  by  the  terms  of  the  policy  a  period  of  grace  of  one 
month  was  allowed  for  its  payment,  and  the  last  day  of  grace 
fell  on  July  31,  which  was  a  Simday,  the  insured  had  the  first 
day  thereafter  upon  which  lawful  business  could  be  transacted, 
which  was  Monday,  August  1,  on  which  to  pay  the  same. 

Same — Same — Illegal  Forfeiture — ^Tender: 

The  refusal  of  an  insurance  company  to  accept  a  premium 
tendered  on  Monday,  the  last  day  of  grace  having  been  the  pre- 
ceding Sunday,  and  its  claim  that  the  policy  had  lapsed  because 
the  insured  had  not  paid  the  premium  within  thirty  days,  and 
that  the  policy  would  not  be  continued  and  no  premium  received 
unless  the  insured  first  underwent  a  medical  examination,  was 
a  waiver,  by  the  company,  of  any  further  tender  of  subsequent 
premiums,  without  notice  to  the  insured  that  they  would  be 
received. 

Same — Proofs  of  Death — ^Walver: 

An  insurance  company  having  denied  liability  on  its  policy 
upon  the  specific  ground  that  it  had  lapsed,  and  therefore  ceased 
to  continue  in  force,  made  it  unnecessary  to  furnish  proofs  of 
the  death  of  the  insured  in  order  that  the  policy  may  become 
suable. 

Same — Same — Sufficiency: 

Where  a  life  insurance  company  issues  several  policies  on 
the  life  of  the  insured  and  there  is  nothing  contained  in  any 
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of  them  which  requires  a  separate  proof  of  the  death  of  the  in- 
sured to  be  made,  such  proof  of  death  made  under  one  of  them 
suffices  to  make  the  policy  under  which  no  such  proof  had  been 
made  actionable. 

[Judffment  for  company  below.    Here  reversed  against  company.] 
Bohles  y.  Prudential  Ins.  Co.  (N.  J.  S.  C.) : 

88  Atlantic  Reporter  (August  8,  1912)  904. 

Policy — Delivery  While  In  Qood  Health — Condition  Precedent: 

A  provision  of  a  policy  "that  the  insurance  hereby  applied 
for  shall  not  take  effect  unless  the  premium  is  paid  and  the  pol- 
icy delivered  to  and  accepted  by  me  during  my  lifetime  and  good 
health",  is  valid. 

Same— Same— Same : 

A  provision  of  a  policy  that  it  shall  not  take  effect  unless 
delivered  to  insured  while  alive  and  in  good  health,  being  for  the 
benefit  of  the  company,  may  be  waived  by  it. 

Same— Acceptance — Evidence  Considered: 

Where  insured  paid  the  first  premium  at  the  time  he  made 
his  application,  and  directed  the  agent  to  deposit  the  policy  in 
the  latter's  safe,  with  other  papers  left  there  by  insured,  and 
where  he  acquiesced  when  informed  by  the  agent  that  the  policy 
had  been  received  and  deposited,  such  acquiescence  constituted 
an  acceptance  of  the  policy. 

Same — Sams— Qood  Health — Waiver: 

Where  it  appears  that  the  company  waived  so  much  of  the 
policy  as  required  delivery  to  the  insured  while  in  good  health, 
the  matter  of  acceptance  .while  in  good  health  is  thereby  elimi- 
nated, for  necessarily  delivery  on  the  part  of  the  company  must 
precede  acceptance  by  the  insured. 

Same — Same— Same— Same : 

The  premiimi  was  paid  at  the  time  the  application  was  made. 
The  policy  was  sent  to  the  agent,  who  took  the  application,  for 
delivery.  Two  days  before  the  agent  received  the  policy  insured 
was  injured.  The  policy  was  delivered  by  the  agent  with  full 
knowledge  of  such  injury.  The  company,  after  having  received 
proofs  of  death  showing  that  insured  sustained  injuries  prior  to 
the  delivery  of  the  policy,  retained  the  premium  for  several 
months.  Held,  That  such  conduct  was  a  ratification  of  the  act 
of  the  agent  in  delivering  the  policy,  and  waived  the  requirement 
of  good  health  at  the  time  of  delivery. 

Same — ^Waiver: 

A  waiver  once  made  cannot  be  recalled. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Bell  V.  Missouri  State  Life  Ins.  Co.  (St.  Louis  C.  A.) : 

149  Southwestern  Reporter  (August  14,  1912)   33. 

Policy — Breach  of  Contract — Reinsurance: 

By  the  terms  of  a  contract  entered  into  between  the  Wi&sh- 
Ington  Life  Insurance  Company  and  the  Pittsburg  Ufe  &  Trust 
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Company  the  former  assigned  its  policies  and  transferred  all  of 
its  assets  to  the  latter,  and  placed  it  beyond  its  power  to  perform 
its  obligation  to  plaintiff  except  in  so  far  as  it  could  compel 
performance  by  the  latter  company.  Held,  That  such  a  con- 
tract amounted  to  a  breach  of  the  contract  made  with  plaintifT 
whereby  such  company  undertook  to  insure  plaintiff's  life. 

Same — Same— Same: 

It  is  not  within  the  power  of  an  insurance  company,  without 
a  policyholder's  consent,  to  substitute  another  company  in  the 
carrying  of  its  undertaking. 

Same— Same — Remedies — Damage: 

Upon  breach  of  a  policy  contract  by  the  insurance  company, 
the  insured  has  an  immediate  cause  of  action  for  damages. 

Same — Place  of  Contract — Rule  of  Construction: 

The  policy  provided:  "That  the  contract  contained  in  such 
policy  and  in  this  application  shall  be  construed  according  to  the 
law  of  the  state  of  New  York;  the  place  of  said  contract  being 
agreed  to  be  the  home  office  of  the  company."  Held,  That  this 
provision  simply  designated  a  rule  of  law  for  the  construction 
of  the  contract,  and  therefore  has  no  application  to  an  action 
predicated  upon  a  breach  of  the  contract  not  involving  a  con- 
struction of  its  terms. 

Action  for  Damages — Foreign  Law — Pleading: 

In  an  action  for  breach  of  the  policy  contract,  where  the 
defendant  company  relied  upon  the  law  of  the  state  of  New 
York,  it  was  incumbent  upon  it  to  plead  and  prove  such  law. 

Same — Breach  of  Contract^Measure  of  Recovery: 

The  proper  measure  of  damages  in  a  case  of  the  breach  by 
an  Insurance  company  of  a  life  insurance  policy  issued  by  it 
is  the  sum  of  all  of  the  premiums  paid  with  interest  on  each 
premium  from  the  day  of  payment 

Same — Same — Liability  of  Reinsurer: 

In  an  action  for  damages  because  of  breach  of  contract  by 
the  original  insurer,  the  reinsurer  which  had  taken  over  all  the 
obligations  and  assets  of  the  original  insurer,  was  liable. 

[Judgment  for  plaintiff  below.    Here  affirmed  aeralnst  company.} 
Washington  Life  Ins.  Co.  et  al.  v.  Lovejoy  et  al.  (Texas 
C.  C.  A.) : 

149  Southwestern  Reporter  (August  21,  1912)  898. 

Assessment  Company — Policy— Assessments-Validity: 

To  the  defense  of  forfeiture  for  non-payment  of  assessments, 
plaintiff  replied  that  the  forfeiture  was  predicated  on  the  non- 
payment of  an  unlawful  assessment  It  appeared  from  the  evi- 
dence that  the  contract  of  insurance  required  of  every  policy- 
holder the  payment  to  the  company  of  the  sum  of  $10  for  each 
$1,000  of  insurance  for  the  purpose  of  creating  a  "safety  fund," 
for  the  benefit  of  the  insured  members,  and  that  when  the 
"safety  fund"  amounted  to  one  million  dollars,  the  excess  col- 
lected on  account  of  such  fimd  should  be  divided  between  the 
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policyholders  in  reduction  of  assessments.  It  further  appeared 
that  no  reduction  in  insured's  assessment  was  made  uu  account 
of  the  excess  paid  into  the  safety  fund.  Held,  That  this  evi- 
dence established  a  valid  excuse  to  pay  the  assessment  upon 
non-payment  of  which  the  insurance  was  forfeited. 

Same— Same — Forfeiture— Burden  of  Proof: 

The  law  will  indulge  in  no  presumptions  favorable  to  a  for- 
feiture, and  the  burden  to  establish  one  Is  upon  the  party  in- 
voking it. 

Same — Same — ^Atseesments — Payment  Out  of  Dividends: 

Where  a  life  insurance  company  has  in  its  possession  or 
imder  its  control  money  belon^g  to  the  insured,  and  which 
the  policy  provides  shall  be  applied  in  reduction  of  dues  and  as- 
sessments, before  the  company  can  be  heard  to  declare  a  for- 
feiture for  the  non-payment  of  dues,  it  must  account  for  and  so 
apply  such  money. 

[Judgment  for  company  below.  Here  reversed  against  company.] 

lbs  V.  Hartford  Life  Ins.  Co.  (Minn.  S.  C.) : 

187  Northwestern  Reporter  (August  23.  1912)  289. 

Application — Issuance  of  Policy  Different  from  That  Applied  for 

—Refusal : 

One  who  signs  an  application  for  life  insurance  without 
reading  it,  upon  the  assurance  of  the  soliciting  agent  that  it  con- 
forms to  representations  orally  made,  and  that  such  signing  ia 
customary  but  not  necessary,  may  refuse  to  accept  a  policy 
tendered  him,  on  the  ground  that  it  does  not  meet  such  repre- 
sentations, notwithstanding  the  application  contains  a  provision 
that  no  statement  made  by  the  solicitor  would  afTect  the  rights 
of  the  company  unless  embodied  in  the  written  application. 

Same— Same — Recovery  of  Premium: 

Where  the  policy  issued  by  the  defendant  company  was  not 
of  the  character  which  the  soliciting  agent  represented  it 
would  be,  the  applicant  could  refuse  to  accept  it,  and  where  such 
applicant  has  been  compelled  to  pay  to  an  innocent  holder  a 
negotiable  premium  note  given  at  the  time  of  such  application, 
he  may  recover  from  the  company  the  amount  so  paid. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  company.] 
Evans  v.  Central  Life  Ins.  Co.  (Kan.  S.  C.) : 

126  Padflo  Reporter  (August  26,  1912)  86. 

Action   to    Prevent   Anticipated    Breach    of  Contract^Rlght  to 
Equitable  Relief: 

A  complaint  alleging  an  oral  agreement  to  cancel  certain  in- 
debtedness on  a  policy  if  insured  survived  a  certain  period  and 
praying  that  Judgment  be  rendered  preventing  defendant  from 
abrogating  such  oral  agreement,  as  it  threatened  to  do,  states 
no  grounds  for  present  equitable  relief. 

[Demurrer  to  complaint  sustained  below.    Here  affirmed.] 
Dunston  v.  Security  Mut  Life  Ins.  Co.  (N.  Y.,  App.  Div.) : 
186  New  York  Supplement  (August  26,  1912)  674. 
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Statutory  Penalty — Liability  of  Domestic  Companlee: 

Under  the  provision  of  the  constitution  of  Texas  authorizing 
the  legislature  of  the  state  to  revise  the  laws  at  stated  inter- 
vals, it  was  within  the  power  of  the  legislature  to  amend  the  law 
penalizing  foreign  companies  for  non-payment  of  claims  within 
the  time  stipulated  in  their  policies  (Acts  14th  Leg.,  c.  145)  so 
as  to  apply  to  both  foreign  and  domestic  companies  as  is  done 
in  Art.  3071,  R.  S.  Texas  1895. 

Action  on  Policy — Authority  of  Agent — Pleading: 

It  was  competent  for  plaintiff  to  allege  that  agent  to  whom 
premium  was  paid  had  authority  to  collect  premiums  generally, 
notwithstanding  a  provision  of  the  policy  that  he  had  authority 
to  collect  only  the  first  premium,  since  his  powers  were  to  be 
ascertained  from  the  actual  facts  and  were  not  concluded  by  the 
stipulation  in  the  policy. 

Same — Same — Evidence : 

Where  the  question  in  controversy  was  whether  or  not  the 
agent  who  secured  the  application  had  authority  to  collect  sub- 
sequent premiums,  testimony  of  the  company's  bookkeeper  that 
the  agent  had  made  such  collections  on  several  policies  and  re- 
ported them  was  properly  admitted  against  objection  that  the 
testimony  did  not  show  that  the  premiums  collected  by  the  agent 
were  not  first  premiums. 

Same^ — Same— Same: 

In  an  action  on  a  life  policy,  any  error  in  submitting  an 
issue  as  to  authority  of  an  agent  to  collect  premiums  other  than 
the  first  was  harmless  where  the  premiums  involved  were  the 
first  year's  premiums. 

Same — Statutory  Penalty — Demand: 

In  the  absence  of  demand  before  suit,  even  though  such  de- 
mand would  be  ineffectual,  there  could  be  no  recovery  of  the 
penalty  provided  for  by  Art.  3071,  R.  S.  Texas  1895. 

[Judgment    for   plaintiff    below.      Here    modified    and    affirmed 
against  company.] 

American  Nat  Ins.  Co.  v.  Collins  (Texas  C.  C.  A.) : 

149  Southwestern  Reporter  (August  28,  1912)  554. 

Foreign  Company — Accounting — Jurisdiction : 

A  court  has  no  jurisdiction  to  order  an  accounting  by  a 
foreign  company,  in  a  suit  by  a  policyholder,  to  determine  there- 
from whether  or  not  such  policyholder  has  been  charged  exces- 
sive and  illegal  premiums,  and  after  such  accounting  render  Judg- 
ment for  the  excessive  sums  paid,  and  enjoin  the  future  collec- 
tion of  excessive  premiums. 

nvnt  of  prohibition  made  perpetual.] 

State  ex  rel.  Hartford  Life  Ins.  Co.  v.  Shain,  Circuit  Judge 
et  al.  (Mo.  S.  C.) : 

149  Southwestern  Reporter  (August  28,  1912)  479. 

Death  of  Beneficiary — Distribution: 

The  vested  interest  of  a  wife  in  policies  on  the  life  of  her 
husband,  upon  her  prior  death,  passed  to  the  husband,  so  that 
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when  he  died  without  having  named  a  new  beneficiary  the  pro- 
ceeds became  a  part  of  his  estate  and  were  subject  to  his  debts. 

Same— Same: 

After  the  death  of  the  original  beneficiary  insured  remaiv 
ried,  without  having  designated  a  new  beneficiary.  Subsequently 
he  died  and  the  company  issued  its  check  for  the  amount  of  the 
policy  payable  to  the  widow  and  his  three  children.  The  widow 
procured  the  endorsement  of  the  children,  under  a  promise  as 
claimed  by  them  that  she  would  give  them  their  proportion. 
There  was  no  evidence  that  the  widow  waived  her  exemption. 
Held,  That  in  a  suit  by  one  of  the  children  against  the  widow, 
such  child  was  not  entitled  to  one-fourth  of  the  proceeds  of  the 
check,  but  merely  one-fourth  of  what  remained  after  the  deduc- 
tion of  the  widow's  exemption  and  the  payment  of  insured's 
debts. 

[Judgment  for  child  below.    Here  reversed  in  favor  of  widow.] 
Rankin  v.  Rankin  (N.  J.  S.  C.) : 

84  AtlanUc  Reporter  (September  5,  1912)  197. 


Action  on  Policy — Rival  Claimants — interpleader: 

Where  the  proceeds  of  the  insurance  is  claimed  by  more 
than  one  person,  and  the  company  does  not  know  which  of  the 
two  claimants  is  entitled  to  the  fund  it  is  entitled  to  the  pro- 
tection of  a  court  of  equity. 

Action  by  Beneficiary — Failure  to  Make  Assignee  Party  to  Suit- 
Dismissal: 

Where  a  policy  of  life  insurance  was  issued  in  Michigan,  the 
residence  at  that  time  of  both  the  assured  and  his  wife  who  was 
made  beneficiary,  and  an  assignment  of  the  policy  was  afterward 
made  in  Michigan  to  a  resident  of  Michigan,  and  the  assured  died 
in  Michigan,  and  the  policy  is  still  held  there,  and  suit  has  been 
brought  upon  it  by  the  assignee  in  the  federal  court  in  that  state, 
an  action  brought  in  Ohio  by  the  beneficiary,  who  is  now  a  resi- 
dent there,  will  be  dismissed  without  prejudice  for  failure  to 
make  a  bona  fide  effort  to  bring  in  the  assignee  of  the  policy  as 
a  party  to  the  action,  and  she  will  be  remanded  to  the  Michigan 
forum  for  a  determination  of  her  rights. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Swett  V.  Mutual  Benefit  Life  Ins.  Co.    (Richland,   Ohio, 
C.  C.) : 

33  O.  C.  C.  (September  16»  1912)  369. 


Policy — Nature  of  Contract — Contract  of  Indemnity: 

A  life  insurance  policy  is  not  merely  a  contract  for  Indem- 
nity, but  is  a  contract  to  pay  to  the  beneficiary  a  certain  sum 
of  money  in  event  of  the  insured's  death. 

Beneficiary — Insurable  Interest — Corporations: 

Insured  was  a  large  stockholder  in  a  corporation.  He  was 
a  man  of  extensive  experience  and  skill  in  the  business  which 
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the  corporation  proposed  to  do,  and  to  him  especially  all  others 
(n  the  company  looked  for  its  success.  In  getting  the  company 
established  In  business  it  was  a  large  borrower  of  money  and 
it  also  sold  preferred  stock  to  raise  working  capital.  To  procure 
the  loans  and  to  induce  people  to  buy  the  stock  of  the  corpora- 
tion,  insured  represented  that  the  policies  on  his  life  belonged 
to  and  represented  assets  of  the  company.  Held,  That  the  in- 
surance for  the  benefit  of  the  corporation  was  based  on  an  in- 
surable interest,  the  facts  showing  that  it  had  a  direct  pecuniary 
interest  in  the  life  and  services  of  insured.  Heldy  further,  That 
both  insured  and  his  legal  representatives  would  be  estopped 
from  claiming  the  contrary. 

Same— Same — Who  May  Raise  Question: 

Where  a  life  insurance  company  makes  no  defense  and  paya 
the  amount  of  its  policy  into  court  to  abide  the  Judgment  of  the 
court  as  between  conflicting  claimants,  parties  claiming  an  in- 
terest in  the  fimd  will  not  be  allowed  to  object  that  the  bene- 
ficiary named  in  the  policy  had  no  Insurable  interest 

Policy — ^Assignment — Insurable  interest: 

One  who  has  obtained  a  valid  insurance  upon  his  life,  may 
dispose  of  it  as  he  sees  fit,  in  the  absence  of  prohibitory  legisla- 
tion or  contract  stipulations,  regardless  of  whether  or  not  the 
assignee  has  an  insurable  interest. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de> 
fendant.] 

Keckley  et  al.,  Executors,  v.  The  Coshocton  Glass  Co.; 
Oainor  v.  The  Coshocton  Glass  Co.  (Ohio  S.  C): 

57  Bull.  Supp.   (September  9,  1912)   162; 

99  Northeastern  Reporter  (September  17,  1912)   299. 

86  Ohio  St  . 


Poiicy^>Deli very— Death  of  insured: 

The  policy  provided:  "This  policy  shall  not  take  effect  un- 
less nor  until  the  first  premium  is  actually  paid,  while  the  in- 
sured is  in  the  same  condition  of  health  as  described  in  the 
application."  At  the  time  of  filing  the  application  it  was  un- 
derstood between  the  applicant  and  the  agents  that  applicant 
should  have  sixty  days  within  which  to  pay  the  first  premium. 
When  the  application  was  accepted  and  mailed  to  the  local 
agents  for  delivery,  the  applicant  was  in  the  same  state  of  health 
as  when  the  application  was  made.  When  it  was  received,  how- 
ever, by  the  agents  he  was  ill  with  a  disease  which  attacked 
him  on  the  afternoon  of  that  day  and  from  which  he  died  a  few 
days  later.  Within  the  period  of  sixty  days  the  premium  was 
tendered  to  the  company.  Held,  That  the  approval  of  the  risk 
and  the  executing  of  the  policy  and  the  mailing  of  it  by  the 
company  to  its  agents  constituted  a  contract  between  the  parties 
which  was  binding  from  the  date  of  said  approval  and  mailing^ 
unless  applicant,  at  the  time  of  such  acceptance,  was  in  a  poorer 
state  of  health  than  when  he  made  his  application.  Being  in  the 
same  state  of  health  as  when  he  applied  for  the  insurance,  he 
was  insured,  regardless  of  the  tact  that  the  policy  was  not  act- 
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ually  delivered  to  him,  and  the  tender  of  the  premium  within 
sixty  days  entitled  the  beneficiary  to  recover. 

[Jud^mient  for  plaintiff  below.    Here  affirmed  againBt  company.] 
Connecticut  General  Ldfe  Ins.  Co.  v.  Mullen  (U.  S.  C.  C.  A., 
3rd  Cir.) : 

197  Federal  Reporter  (September  19,  1912)  299. 

Advertising  Matter— Statute: 

Acts  S.  C.  1908,  p.  1110,  provides  that  "no  life  insurance 
company  doing  business  in  this  state,  and  no  officer,  director  or 
agent  thereof,  shall  issue  or  circulate,  or  cause  or  permit  to  be 
issued  or  circulated,  any  estimate,  illustration,  circular  or  state- 
ment of  any  sort,  misrepresenting  the  terms  of  any  policy.  Held, 
That  under  this  law  the  insurance  commissioner  was  justified 
in  refusing  permission  to  circulate  a  pamphlet  containing  esti- 
mates based  upon  the  assumption  that  the  company's  then  pres- 
ent dividend  scale  would  continue,  such  scale  being  considerably 
in  excess  of  the  dividends  of  the  previous  year. 
[Writ  of  mandamus  denied.] 

State  ex  rel.  Mutual  Ben.  Life  Ins.  Co.  y.  McMaster,  Ins. 
Comr.  (8.  C.  S.  C): 

76  Southeastern  Reporter  (September  21,  1912)  547. 

Action  on  Policy— Rights  of  Assignee — Evidence  Considered: 

Upon  suit  being  filed  by  assured's  administrator,  one  D  in- 
tervened, claiming  the  proceeds  under  an  assignment.  D*s  evi- 
dence in  proof  of  the  assignment  could  have  been  excluded  as 
incompetent.  There  was  some  evidence  to  corroborate  the 
plaintiff's  theory  that  the  policy  was  deposited  with  D  as  secur- 
ity for  an  indebtedness  and  for  premiums  paid  by  him.  Insured 
on  his  deathbed  stated  his  belief  to  be  that  he  still  owned  the 
policy.  Held,  That  under  the  evidence  the  administrator  was 
entitled  to  the  proceeds. 

[Judgment  for  assignee  below.     Here  reversed  In  favor  of  ad- 
ministrator.] 

Flynn  v.  Prudential  Life  Ins.  Co.  et  al.  (N.  Y.,  App.  Tr.) : 

137  New  Yorlc  Supplement  (September  23,  1912)  126. 

Mutual  Company— Policy— Surplus  Profits— Impairment: 

A  mutual  policy  providing  that  the  holder  thereof  shall 
share  in  the  surplus  profits  of  the  company,  and  stipulating  for 
prompt  payment  of  premiums  in  cash  and  declaring  that  all  lia- 
bility under  the  policy  shall  be  paid  before  paid-up  insurance 
would  be  issued,  is  not  violated  by  the  company  in  accepting 
premium  notes  from  policyholders  of  the  same  class. 

Same— Same— Same — Same — Accounting : 

Under  the  policy  of  a  mutual  company,  promising  the  holder 
thereof  a  share  in  the  surplus  profits  arising  out  of  the  policies 
issued  in  his  class,  such  policyholder  is  not  entitled  in  a  suit  for 
an  accounting  to  complain  that  his  proportion  of  the  surplus 
has  been  diminished  because  Uie  company  accepted  premium 
notes  instead  of  forfeiting  such  policies  if  cash  were  not  paid. 
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since  it  would  be  impossible  to  ascertain  the  damage,  if  any, 
suffered  because  of  such  violation,  for  there  would  be  no  way 
of  determining  which,  or  how  many,  of  those  who  gave  premium 
notes  would  have  managed  to  pay  the  premiums  in  cash,  if  the 
company  had  refused  to  accept  the  notes. 
Same — Distribution  of  Surplus — Accounting: 

Whenever  a  proper  case  is  made  out,  a  policyholder  of  a 
mutual  company  will  be  granted  an  accounting;  where,  how- 
ever, the  company  has  acted  in  good  faith  and  according  to  the 
law  and  its  contract,  no  accounting  will  be  granted. 

Same — Representations  by  Agents — Effect: 

The  representations  of  an  assistant  secretary  of  a  mutual 
company  to  a  prospective  policyholder  as  to  the  amount  of  sur- 
plus profits  that  will  be  available  for  distribution,  where  not 
fraudulent,  are  not  binding  on  the  company. 

Same — Policy — Discrimination : 

An  agreement  which  would  result  in  the  payment  of  larger 
proportionate  dividends  to  one  of  the  policyholders  of  a  mutual 
insurance  company  than  to  others  in  the  same  class  is  illegal 
and  void. 

[Judgment  for  company  below.    Here  afltoned  in  favor  of  com- 
pany.] 

Orange  v.  Penn  Mut.  Life  Ins.  Co.  (Pa.  S.  C.) : 

84  Atlantic  Reporter  (October  8,  1912)  892. 

Policy— Limitations  on  Authority  of  Agents: 

A  policy  of  insurance  required  the  payment  of  a  weekly 
premium,  and  declared  that,  if  any  payment  should  not  be  made 
when  due,  the  policy  should  be  void.  It  also  contained  this 
clause:  "Its  terms  cannot  be  changed  or  its  conditions  varied, 
except  by  a  written  agreement,  signed  by  the  president  or  secre- 
tary of  the  company.  Therefore  agents  (which  term  includes 
superintendents  and  assistant  superintendents)  are  not  author- 
ized and  have  no  power  to  make,  alter  or  discharge  contracts, 
waive  forfeitures  or  receive  premiums  on  policies  in  arrears 
more  than  four  weeks."  Held,  That  the  company  could  thus 
limit  the  authority  of  its  agents  as  to  waiving  forfeitures  or  re- 
ceiving overdue  premiums,  and  one  who  accepted  a  policy  with 
these  terms  in  it  was  charged  with  notice  of  such  limitations. 

Same — Waiver  of  Forfeiture— Authority  of  Agent: 

Under  a  policy  providing  that  agents,  including  superin- 
tendents and  assistant  superintendents,  could  not  waive  any  con- 
ditions thereof,  it  was  error  to  admit  evidence  tending  to  show 
that,  when  the  wife  of  the  insured  went  to  the  local  assistant 
superintendent,  in  a  city  other  than  that  where  the  home  office 
of  the  company  was  located,  seeking  to  have  a  lapsed  policy  re- 
vived, and  paid  to  him  past-due  premiums,  she  informed  him 
of  a  sickness  which  her  husband  had  undergone,  and  offered  to 
have  an  examination  made,  and  that  the  assistant  superintendent 
told  her  it  would  be  unnecessary,  that  he  would  see  the  physi- 
cian, that  she  was  "all  right,"  and  that  the  policy  was  as  good 
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as  ever.  Where  the  policy  required  a  health  certificate  as  a 
condition  precedent  to  reinstatement  in  the  absence  of  any 
enlargement  of  the  authority  of  the  agent  or  ratification  of  his 
acts,  such  assurances  by  him  were  beyond  his  authority. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Rome  Industrial  Ins.  Co.  y.  Eidson  (Oa.  S.  C): 

75  Southeastern  Reporter  (October  6,  1912)  667. 

Application — M  Itrepretentatlons — Estoppel : 

Where  insured's  husband,  the  beneficiary,  knew  that  his  wife 
was  afflicted  with  a  fatal  malady,  and  concealed  it  while  par- 
ticipating in  procuring  the  insurance  on  her  life  for  his  benefit, 
he  will  not  be  heard  to  say  that  the  wife  was  ignorant  of  her 
condition,  though  the  defense  was  that  insured  alone  misrepre- 
sented her  condition. 

Same — Same — IHutband  and  Wife — ^Agency: 

Insured^s  husband  was  an  active  participant  in  procuring  the 
policy  sued  on.  He  signed  the  application  and  paid  the  premium. 
Held,  That  there  was  ground  for  the  jury  to  infer  that  the  hus- 
band was  the  agent  of  the  wife  in  the  transaction,  and  that  the 
representations  made  by  him  were  made  as  her  agent. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Gamble  v.  Metropolitan  Life  Ins.  Co.  (S.  C.  S.  C): 

76  Southeastern  Reporter  (October  12,  1912)   788. 

Trusts— Validity: 

Insured  caused  all  of  the  policies  on  his  life  to  be  assigned 
to  one  J.  By  a  deed  of  trust,  made  with  J,  the  latter  was  to 
receive  the  proceeds  of  said  policies  for  the  purposes  specified 
by  insured.  The  trust  was  voluntary  and  without  consideration 
and  contained  a  full  power  of  revocation.  Held,  That  the  trust 
was  not  void  as  being  in  contravention  of  the  statute  of  wills. 

Policy — Nature  of  Contract — ^Assignment: 

Life  insurance  policies  are  not  testamentary  papers;  straight 
life  policies  are  non-negotiable  choses  in  action,  and  are  as- 
signable. 
Same — ^Trusts — Vested  Rights: 

Under  the  original  trust  deed  by  an  insured  specifying  how 
the  trustee  should  disburse  the  proceeds  of  certain  policies,  the 
right  of  revocation  was  reserved,  as  was  also  the  right  to  change 
beneficiaries.  Subsequently  insured  revoked  the  trust  and  exe- 
cuted a  written  instrument,  transferring  for  the  purposes  named 
all  of  the  policies  to  one  J,  who  had  previously  been  named  as 
trustee,  agreeing  therein  that  the  assignment  should  be  irre- 
vocable. Held,  That  until  the  execution  of  the  second  instru- 
ment the  trustee  had  a  present  title,  and  the  beneficiary  had  a 
vested  interest,  subject  to  be  divested  by  exercise  of  the  power 
of  revocation,  but  that  after  the  power  of  revocation  was  sur- 
rendered and  renounced  J  had  a  vested  interest  and  present  title 
in  the  policies. 
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Same— Same — Same : 

The  fact  that,  after  the  surrender  of  the  right  Qt  revocation 
had  been  included  in  a  deed  of  trust,  there  remained  in  the 
policy  a  recital  of  the  power  to  change  the  beneficiaries,  did  not 
invalidate  the  trust 

[Judgment  in  favor  of  trustee.] 

Johnston  et  al.  v.  Scott  et  aL  (N.  T.,  Eq.  Term,  Saratoga 
Co.): 

187  New  York  Supplement  (October  14,  1912)   1912. 

Policy— Premium — Payment  by  Compromise  of  Claim  for  Serv- 
ices: 

An  insurance  company  may  properly  compromise  a  claim 
for  services  rendered  to  it  by  crediting  the  complainant  a  cer- 
tain amount  on  his  policy  of  life  insurance. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Otis  V.  Provident  Savings  Life  Assur.  Soc.  (111.  App.) : 

46  National  Corporation  Reporter  (October  17,  1912) 
806. 

Premlume— Payment— Non-Forfeiture  Law: 

The  payment  of  a  premium  by  the  execution  of  a  premium 
loan  certificate,  stipulated  to  be  a  lien  on  the  policy,  is  not  a 
cash  payment  within  the  provisions  of  a  statute  that  no  policy 
should  become  void  by  reason  of  the  non-payment  of  premiums 
after  the  payment  of  two  full  premiums  in  cash. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Mutual  Benefit  Life  Ins.  Co.  v.  O'Brien  (Ky.  C.  A.) : 

149  Southwestern  Reporter  (October  16,  1912)  870. 

App!  Icatlon — M  itrepretentatione— Forfeiture : 

An  applicant  for  life  insurance  must  act  "in  the  utmost  good 
faith"  in  disclosing  all  things  material  to  the  risk  about  which 
information  is  sought.  A  misrepresentation  in  reference  to  any 
matter  which  materially  affects  the  nature,  extent  or  character 
of  the  risk  will  void  the  policy;  and  the  willful  concealment  of 
a  material  fact  will  have  the  same  effect  Where  an  applicant 
for  life  insurance  willftdly  conceals  the  fact  of  a  previous  illness, 
such  concealment  will  avoid  the  policy,  if  the  disease  was  of 
such  a  character  as  to  enhance  the  risk.  The  fact  that  the  in- 
sured may  have  died  a  short  while  after  the  policy  was  issued, 
from  a  disease  with  which  he  was  not  afflicted  when  the  policy 
was  issued,  does  not  conclusively  show  that  the  fact  of  the  pre- 
vious illness  was  not  material,  within  the  meaning  of  the  rule 
above  announced. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Aetna  Life  Ins.  Co.  y.  Conway  (Oa.  C.  A.) : 

76  Southeastern  Reporter  (October  19.  1912)  916. 

Misrepreaentations — Knowledge  of  Agent— Estoppel: 

As  to  all  matters  affecting  conditions  precedent  to  a  con- 
tract of  insurance,  the  knowledge  of  the  agent  of  the  insurance 
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company  is  imputed  to  the  company,  and  the  company  is  thereby 
charged  with  notice  of  any  facts,  affecting  the  risk  about  to  be 
assumed,  which  may  have  come  to  or  rest  in  the  knowledge  of 
its  agent,  and  which  good  faith  in  the  discharge  of  his  duty  as 
agent  would  require  him  to  disclose  to  his  prlncipaL 

Same— Same— -Sams : 

If,  before  or  at  the  time  of  execution  of  the  contract  of  In- 
aurance,  the  insurance  company's  agent  who  procured  the  con- 
tract had  notice  that  the  assured  was  not  in  good  health,  but 
on  the  contrary,  was  suffering  from  an  incurable  disease,  and 
nevertheless  the  policy  was  issued  and  delivered,  and  the  pre- 
mium accepted  thereon,  the  insurer  will  be  presumed  to  have 
waived  a  condition  avoiding  the  policy  in  the  event  of  ill  health 
of  the  assured  at  the  time  of  Its  delivery,  and  will  be  estopped 
from  setting  up  that  provision  of  the  policy  in  defense  to  an 
action  upon  the  contract  of  Insurance. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Rome  Ins.  Co.  v.  Thomas  (Ga.  C.  A.) : 

76  Southeastern  Reporter  (October  19.  1912)  894. 

Application — Physician — Disease: 

The  statement  in  an  application  for  reinstatement  that  the 
insured  had  not  been  sick  or  afliicted  with  any  disease,  and  had 
not  consulted  a  physician  is  not  false  where  insured  had  con- 
sulted a  physician  for  eczema. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Delvaux  v.  Metropolitan  Life  Ins.  Co.  (111.  App.): 

46  National  Corporation  Reporter  (October  24,  1912) 

S4X* 

Policy — Facility  of  Payment  Clause— Actions — Parties: 

Where  a  policy  of  life  insurance  is  payable  to  the  executors 
or  administrators  of  the  insured,  with  a  proviso  that  the  com- 
pany may  make  payments  to  other  persons,  no  suit  can  be  main- 
tained against  the  company  except  by  an  executor  or  adminis- 
trator. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Griffith  v.  Prudential  Ins.  Co.  (111.  App.) : 

46  National  Corporation  Reporter  (October  24,  1912) 
841. 

Policy — Construction — Change  of  Beneficiaries: 

The  policy  provided  that  the  insured  could  change  the  bene- 
ficiary by  filing  notice  thereof  at  the  home  office  of  the  company 
accompanied  by  the  policy,  and  a  change  should  "take  effect 
upon  the  endorsement  of  the  same  on  the  policy  by  the  company." 
Insured,  after  being  mortally  wounded,  and  two  days  before 
his  death,  determined  to  change  the  beneficiary  and  in  full  com- 
pliance with  the  terms  of  the  i>olicy  mailed  notice  thereof,  to- 
gether with  the  policy,  to  the  home  ofQce  of  the  company.  Held, 
That  such  change  was  effectuated  thereby,  though  the  notice 
and  policy  were  not  received  by  the  company,  or  the  endorse- 
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ment  of  the  change  made  on  the  policy*  until  after  the  death  of 
the  insured;  the  proyision  being  merely  for  the  protection  of 
the  insured,  and  not  stating  a  condition  precedent  to  the  change. 

Same — Rule  of  Construction: 

There  is  no  difference  made  between  old  line  companies  and 
fraternal  benefit  societies  in  construing  the  provisions  of  policies 
issued  by  them. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Mutual  Life  Ins.  Co.  of  N.  T.  v.  Lowther  (Colo.  C.  A.): 

126  Pacific  Reporter  (October  28.  1912)   881. 

AppI  icatlon — M  isrepresentationa — Statute : 

Sec.  679,  Ky.  St.  requires  insurance  companies  to  attach  a 
complete  copy  of  the  application  to  each  policy  issued,  and  pro- 
vides that  for  failure  to  do  so,  evidence  of  any  misrepresentations 
therein  shall  not  be  admissable  in  any  suit.  Held,  That  having 
failed  to  attach  a  copy  of  the  application  to  the  policy  issued,  the 
company  could  not  offer  evidence  of  misrepresentations  therein. 

Same — ^''Serlous   Disease": 

The  policy  stipulated  that  it  would  be  void  if  the  insured  had 
before  its  date  been  attended  by  any  physician  for  a  "serious  dis- 
ease." Held,  That  a  "serious  disease"  is  one  that  permanently 
or  materially  impairs  the  health,  and  does  not  include  such  tem- 
porary disorders  or  functional  disturbances,  having  no  effect 
upon  the  general  health  or  duration  of  life. 

[Judgment  for  plaintiff  below.    Here  aArmed  against  company.] 
Metropolitan  Life  Ins.  Co.  v.  LitUe  (Ky.  C.  A.) : 

149  Southwestern  Reporter  (October  80,  1912)  998. 

Annotation — Deposit  by  Insurance  Company  as  Subject  of  Tax- 
ation: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Commonwealth  Life  Ins.  Co.  v.  City  of  Louisville,  heretofore 

digested  in  140  S.  W.  306. 

36  Lawyers'  Reports  Annotated  <N.  S.)   226. 

Annotation — Effect  of  Discrimination  among  Insurants  upon  the 

Contract  of  Insurance  and  its  incidents: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Rideout  V.  Mars,  heretofore  digested  in  24  Insurance  Digest 
168. 

35  Lawyers'  Reports  Annotated  (N.  S.)   486. 

Annotation — Right  to  Deduct  Indebtedness  of  Insured  Extrinsic 

to  Insurance  Contract: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Anson  v.  New  York  Life  Ins.  Co.,  heretofore  reported  in  9$ 
N.  E.  946. 

87  Lawyers'  Reports  Annotated  (N.  S.)   666. 
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Annotation — Life  Insurance  Policy  In  Favor  of  Married  Woman 

or  Its  Proceeds  as  Her  Separate  Estate: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Hnghey  y.  Womer  et  al.,  heretofore  reported  in  140  S.  W.  1058. 
87  Lawyers'  Reports  Annotated  (N.  &)  682. 

Annotation — Power  of  Legislature  to   Regulate   Life   insurance 
Rates: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  People  of  State  of  Illinois  v.  Hartford  Life  Ins.  Co.,  heretofore 
digested  in  96  N.  E.  1049. 

87  Lawyers'  Reports  Annotated  (N.  &)  778. 

Annotation — Retention  of  Policy  of  Insurance  as  a  Waiver  of 

Mistake  or  Fraud  as  to  Terms  of  Policy: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Summers  v.  Alexander,  heretofore  reported  in  120  Pac.  601. 

88  Lawyers'  Reports  Annotated  (N.  S.)  787. 

Annotation-Surrender   of    Policy   of   Ordinary    Life    Insurance 

Without  Consent  of  Beneficiary: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Ferguson  v.  Phoenix  Mut  Life  Ins.  Co.,  heretofore  digested  in 
24  Insurance  Digest  188. 

85  Lawyers'  Reports  Annotated   (N.  S.)   844. 

Annotation — Widow's    Right  to   Proceeds  of   Insurance  on   De- 
ceased  Husband's  Life,  Payable  to  Himself  or  His  Executors 
or  Administrators: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Burdett  et  al.  v.  Burdett,  heretofore  digested  in  109  Pac.  922. 

86  Lawyers'  Reports  Annotated  (N.  a)   964. 

Annotation — Right  of  Guardian  to  Surrender  Policy  In  Favor  of 

Ward: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Clare  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  heretofore  digested  in 
94  N.  E.  1075. 

86  Lawyers'  Reports  Annotated  (N.  &)  1188. 

Annotation — Effect  of  Delay  in  Passing  upon  Application: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Northwestern  Mutual  Life  Ins.  Co.  v.  Neafus,  heretofore  di- 
gested in  140  S.  C.  1026. 

86  Lawyers'  Reports  Annotated  (N.  S.)  1211. 
1912-18 
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FRATERNAL  BENEFIT  ORDERS 

AND 

ASSESSMENT  ASSOCIATIONS 


AtteMmenta — Custom — ^Waiver: 

A  benefit  society  which,  by  uniform  custom,  has  allowed  its 
members  to  pay  their  dues  at  the  next  regular  meeting  after  the 
same  became  due,  waives  its  right  to  forfeit  the  certificate  for 
failure  to  pay  the  dues  at  the  time  specified  in  the  laws  of  the 
Fociety. 

[Judfi^nent  for  Dlalntift  below.    Here  afflrmed  against  society.] 
O'Malley  y.  Supreme  Council  Catholic  Mut  Benefit  Assn. 
(DL  App.): 

48  National  Corporation  Reporter  (November  2,  1911) 
897. 

Benefit  Certificate — Prohibited  Occupation — ^Waiver: 

Where  a  member  of  a  fraternal  beneficiary  association  for- 
feits his  right  to  participate  in  the  benefit  funds  of  the  fraternity 
by  engaging  in  a  prohibited  occupation,  the  society,  by  accepting 
dues  upon  the  condition  that  the  insurance  did  not  cover  the 
hazards  of  the  prohibited  occupation,  did  not  extend  the  insur- 
ance except  as  to  the  risks  originally  covered. 

[Judgment  for  plaintlft  below.  Here  reversed  In  favor  of  society.] 
Pendergast  v.  Royal  Highlanders  (Neb.  S.  C.) : 

132  Northwestern  Reporter  (November  2,  1911)   931. 

Action  on  Policy — Parol  Evidence — Modification  of  Application: 

The  application  contained  the  following  question:  "Have 
you  within  the  last  seven  years  consulted  any  person  or  physi- 
cian in  regard  to  personal  ailments?"  To  which  the  answer  is 
written  in  ink,  "No."  This  application  was  introduced  in  evid- 
ence by  the  defendant,  and  supplemented  by  the  testimony  of  a 
physician,  to  the  effect  that  she  had  consulted  him  with  reference 
to  bodily  ailment  within  seven  years  prior  to  the  date  of  the 
application.  The  plaintiff  in  rebuttal  called  the  physician  who 
conducted  the  examination,  and  asked  him  if  the  question  was 
asked  Mrs.  Beard  at  the  time  of  the  examination.  The  examiner 
answered  that  it  was.  The  plaintifiT  then  propounded  this  ques- 
tion to  the  witness:  "State  what  her  answer  was,  and  what 
explanations  she  made,  if  any,  in  regard  to  it."  The  defendant 
objected  to  this,  on  the  ground  that  the  application  itself  being 
a  written  instrument,  and  being  the  best  evidence  on  that  point, 
it  could  not  be  modified  by  parol  testimony,  and  upon  the  further 
ground  that  it  was  an  attempt  to  prove  a  waiver  without  the  same 
having  been  pleaded.  This  objection  was  sustained.  The  plain- 
tiff excepted,  and  offered  to  prove,  in  substance,  by  the  witness, 
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in  response  to  the  question  that  he  was  the  examining  physi- 
cian of  the  defendant  corporation,  and  as  such  was  its  agent» 
that  the  applicant  stated  to  him,  in  answer  to  question  18,  that 
she  had  been  visited  by  Dr.  Miller  upon  one  occasion  within  seven 
years,  and  that  Miller  told  her  she  had  a  mild  form  of  la  grippe; 
that  he  had  written  one  prescription,  and  her  husband  had 
brought  home  a  bottle  of  medicine,  and  that  the  answer  to  the 
question  in  the  negative  was  written  by  the  witness  in  pursuance 
of  his  explanation  to  her  that  the  facts  as  she  related  them  did 
not  constitute  a  consultation  of  a  physician.  Held,  That  the 
evidence  offered  was  incompetent  as  it  tended  to  impeach  or 
modify  the  written  application,  and  could  not  be  admitted  unless 
on  the  ground  of  fraud  or  misrepresentation. 

[Judgment  for  society  below.     Here  affirmed   in   favor  of  so- 
ciety.] 

Beard  v.  Royal  Neighbors  of  America  (Ore.  S.  C.) : 

118   Pacific  Reporter   (November  7,   1911)    171. 


Beneficiary — Illegal  Designation — Distribution: 

A  fraternal  benefit  association  cannot  collect  funds  for  the 
benefit  of  any  person  unless  he  is  in  one  of  the  classes  enum- 
erated by  the  statute.  Any  direction  of  a  member  to  pay  the 
amount  to  be  due  to  an  ineligible  person  is  void.  If  a  person 
outside  of  the  specified  classes  is  named  in  the  certificate,  that 
fact  does  not  defeat  the  right,  in  said  fund,  of  the  beneficiaries 
designated  by  the  law. 

Benefit  Certificate — Issuance  of  New  Certificate  Payable  to  ille- 
gal Beneficiary — Effect: 

A  second  certificate  issued  so  as  to  make  the  proceeds  paya- 
ble to  a  new  beneficiary  binds  only  in  case  it  is  effectually  sub- 
stituted for  the  first,  and  the  first  stands  unless  the  persons 
named  in  the  second  are  competent  to  take. 

Mutual  Benefit  Society — Payment  of  Benefits — Judicial  Control: 
Courts  may  control  the  payment  of  funds  collected  by  a  fra- 
ternal benefit  society,  and  require  that  they  be  paid  only  in 
accordance  with  the  laws  of  the  society. 

Same — By-Laws — ^"Dependents" : 

Under  a  by-law  providing  that  benefits  shall  be  payable  only 
to  "dependents,"  the  question  of  dependence  is  wholly  one  of 
fact.  While  no  definition  of  dependency  can  be  given  that  will 
Include  every  case,  and  each  case  must  be  decided  accordingly  to 
its  particular  merits,  the  word  "dependent,"  as  that  term  is  used 
with  reference  to  these  fraternal  benefit  associations,  is  in  some 
sense,  at  least,  used  as  similar  to  the  dependence  which  usually 
obtains  in  the  family  relation. 

Same — Same — Same : 

The  beneficiary  designated  in  the  certificate  was  not  related 
to  the  assured.  She  had  at  no  time  been  a  member  of  his  family 
or  his  household.    Insured,  however,  had  contributed,  for  about 
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nine  years  to  the  support  of  herself  and  her  mother.  Held,  That 
within  the  meaning  of  the  by-laws,  the  beneficiary  was  not  a 
dependent 

[Judirment  for  original  beneficiary  below.    Here  affirmed  against 
new  beneficiary.] 

Royal  League  v.  Shields  et  aL  (IlL  S.  C.) : 

96  Northeastern  Reporter   (November  7,  1911)   45. 

Mutual  Benefit  Society — Death  Beneflta— RIflht  of  Member: 

The  constitution  of  the  society  provided:  "If  in  the  society's 
treasury  there  is  found  not  more  than  1600.00  (five  hundred  dol- 
lars), then  the  departed  member's  or  member's  wife's  nearest 
relatives  will  receive  no  mortuary  benefit,  but  will  not  be  left 
without  assistance.  Every  member  of  the  society  will  be  obliged 
to  pay  11.00  in  case  of  death  of  a  member  and  60  cents  in  case 
of  death  of  a  member's  wife.  The  sum  collected  will  be  paid  to 
whom  it  belongs."  Held,  That  the  constitution  is  a  part  of  the 
contract  between  a  member  and  the  society,  and  this  section 
makes  the  payment  of  a  mortuary  benefit  conditional  and  not 
absolute,  and  it  was  incumbent  upon  the  plaintiff  before  she 
was  entitled  to  a  judgment  to  establish  that  at  th^  time  of  her 
husband's  death,  or  at  least  when  the  mortuary  benefit  became 
payable,  that  there  was  in  defendant's  treasury  more  than  $600. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Wajczeliunas   v.    St.   Peter's   Lithuanian   Society     (N.  Y., 
App.  Div.): 

131  New  York  Supplement   (November  13.  1911)   150. 

By-Laws — Remedies — ^Appeal  to  Courts: 

The  constitution  and  by-laws  of  a  mutual  benefit  society  mak- 
ing final  the  decisions  of  the  supreme  tribunal  of  the  order  and 
thereby  excluding  members  from  resort  to  the  courts  of  law  are 
void.  The  reason  of  the  rule  is  the  fact  that  it  is  entirely  Incon- 
sistent with,  and  repugnant  to,  all  notions  of  justice  that  one 
should  be  an  arbitrator  in  his  own  case,  and  that  the  laws  of 
the  land  should  be  superseded,  and  the  courts  ousted  of  juris- 
diction to  interfere  and  enforce  them  by  the  very  contract  which 
is  in  question. 

Same — Same— Same : 

Where,  in  a  fraternal  association  a  method  of  procedure  is 
provided  for  determining  controversies,  the  procedure  must  be 
followed  as  a  condition  precedent  to  an  appeal  to  the  courts. 

Same — Payment  of  Beneflta— ''May": 

After  providing  for  death  benefits,  the  by-laws  of  the  society 
stipulated:  "And  one-half  the  amount  of  each  grade  may  be  paid 
to  a  member  of  that  grade  who  shall  become  permanently  dis- 
abled from  attending  to  his  business  or  gaining  a  livelihood  and 
is  destitute  of  means  of  support  when  he  shall  arrive  at  the  age 
of  expectancy."  Held,  That  construing  the  contract  most  strongly 
against  the  society,  the  word  "may"  should  be  read  as  "shall." 
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Mutual   Benefit  Certificate — Inconsistencies — Rule  of  Construc- 
tion: 
If  two  parts  of  a  contract  are  inconsistent,  or  the  contract 

is  doubtful,  that  one  will  be  adopted  which  is  most  favorable  to 

the  assured. 

Same — Payment  of  Benefits*— Actions — Defenses: 

Tbe  contract  provided  for  the  payment  of  13,000  if  one 
assessment  on  each  member  would  amount  to  so  much,  other- 
wise the  amount  to  be  paid  would  be  a  proportionate  amount  of 
one  assessment  on  each  member.  Held,  That  in  suing  on  such 
a  contract  for  permanent  disability  benefits,  it  was  not  incum- 
bent on  a  member  to  plead  and  prove  whether  or  not  there  was 
any  benefit  fund  on  hand,  or  how  many  members  there  were  in 
the  society,  or  what  one  assessment  would  produce;  these  were 
matters  of  defense. 

Action  on  Policy — Surrender  of  Policy — ^Waiver: 

In  an  action  to  recover  disability  benefits,  it  was  claimed 
that  insured  did  not,  before  bringing  the  action,  ofiTer  to  surren- 
der his  benefit  certificate,  and  accept  a  new  certificate  in  lieu 
thereof  for  one-half  the  amount,  upon  payment  of  one-half,  as 
the  constitution  and  by-laws  of  the  society  required  should  be 
done  in  order  to  entitle  a  member  to  disability  benefits.  Held, 
That  because  of  its  denial  of  liability  on  the  ground  that  the 
member  was  not  "destitute  of  the  means  of  support"  the  society 
had  waived  the  condition  as  to  surrender  of  the  certificate. 
Where  specific  grounds  are  stated  for  refusing  to  pay  a  loss 
on  insurer  thereby  waives  any  defenses  except  as  stated  in  its 
refusal. 

Same — ''Destitute  of  Means  of  Support" — Evidence  Considered: 
The  constitution  and  by-laws  of  the  association  provided  that 
one-half  the  amount  of  the  face  of  the  certificate  may  be  paid 
to  a  member  who  shall  become  permanently  disabled  from 
attending  to  his  business  or  gaining  a  livelihood,  and  be  "desti- 
tute of  means  of  support,"  when  he  arrives  at  the  age  of  expect- 
ancy. Insured,  whose  only  income  was  a  pension  of  $29.65  a 
month  from  the  relief  department  of  a  railroad,  which  was  a 
mere  gratuity  and  might  at  any  time  be  discontinued,  and  of 
which  he  paid  at  least  $15  each  month  in  assessments  to  the 
benefit  association,  and  who  had  no  property,  at  the  age 
of  71  years  was  disabled  from  labor  at  his  trade.  Held,  That 
insured  was  destitute  of  means  of  support,  notwithstanding  his 
wife  possessed  some  productive  real  estate,  since  the  wife  was 
not  bound  at  law  to  support  her  husband,  and  because  her  prop- 
erty was  not  liable  for  his  debts. 

Same — Construction  of  Policy — Evidence: 

Where  the  constitution  and  by-laws  of  a  mutual  benefit  asso- 
ciation give  to  a  member  the  right  to  recover  one-half  the  face 
of  the  certificate  in  case  he  is  permanently  disabled  and  desti- 
tute of  means  of  support  when  he  arrives  at  the  age  of  expect- 
ancy, evidence  was  inadmissible  as  to  the  construction  put  on 
the  terms  "destitute  of  means  of  support"  by  the  usages  and 
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custom  of  the  president  and  Supreme  Council  of  the  association, 
in  the  absence  of  a  showing  that  such  construction  had  ever 
been  promulgated  among  the  members,  or  that  a  member  suing 
for  the  permanent  disability  benefit  had  notice  of  it,  and  evi- 
dence was  also  properly  rejected  that  the  table  of  rates  of  the 
association  was  based  on  payment  of  disability  benefits  only  to 
those  utterly  destitute  of  means  of  support  from  any  source,  and 
that  the  association  could  not  continue  to  do  business  if  pay- 
ments were  made  to  others. 

By-Law — Non-Payment  of  Assessment — Ipso  Facto  Forfeiture: 

The  provision  of  a  by-law  of  a  mutual  benefit  society  that 
the  failure  to  pay  an  assessment  when  due  shall  suspend  the 
member  and  his  rights  under  his  benefit  certificate  is  a  valid 
agreement,  and  self-operative. 

Same — Same — Same — Waiver: 

Although  the  by-laws  provided  an  ipso  facto  forfeiture  for 
non-payment  of  assessments,  where  the  society  had  made  a 
custom  of  giving  notice  of  the  time  for  the  payment  of  assess- 
ments, it  is  charged  with  having  waived  the  right  of  forfeiture 
for  non-payment,  without  such  notice  being  given. 

Same — Assessments— Notice — Custom : 

Where  notice  of  an  assessment  is  required  by  the  laws  of 
the  society  to  be  given,  there  can  be  no  forfeiture  on  that 
ground,  unless  the  notice  is  given.  Nor  should  a  forfeiture  be 
permitted  where  during  a  long  term  of  years,  here  the  full  term 
of  membership,  it  has  been  the  custom  of  the  society,  uniform 
and  unbroken,  to  give  notice. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Supreme   Council   Catholic   Benevolent   Legion   v.   Grove 
(Ind.  S.  C.) : 

96  Northeastern  Reporter   (November  21,   1911)    169. 

Benefit  Certificate — Beneficiary — Parties: 

Although  a  beneficiary  certificate  does  not  name  the  person 
to  whom  the  benefit  shall  be  paid,  it  is  not  void.  In  such  a 
case  the  widow  is  entitled  to  priority  and  the  action  should  be 
maintained  in  her  name. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Starcke  v.  Platdeutsche  Grot  Glide  (111.  App.) : 

43    National    Corporation    Reporter    (November    23, 
1911)  604. 

Change  of  Beneficiaries — Undue  Infiuence — Insufficient  Evidence: 
Upon  insured's  second  marriage  he  caused  his  wife  to  be 
named  beneficiary  of  two  certificates  of  insurance  on  his  life. 
The  original  beneficiary,  his  stepdaughter  with  whom  he  had 
lived,  seeks  to  have  such  changes  of  beneficiaries  set  aside  on 
the  ground  of  undue  infiuence  on  the  part  of  the  new  beneficiary. 
For  the  plaintiff  there  was  evidence  that  his  wife  had  secured 
the  changes  to  be  made  while  insured  was  drunk,  and  that  she 
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had  remarked  that  she  had  married  him  to  get  his  money  and 
property.  The  testimony  of  the  witness  so  testifying  was  im- 
peached.  There  was  evidence  on  behalf  of  the  new  beneficiary 
that  the  husband  was  not  drunk  at  the  time  of  the  cliange  and 
that  during  his  Illness  he  had  been  visited  by  officers  of  the 
societies  in  which  he  was  insured  and  expressed  no  regrets  as 
to  such  changes.  The  changes  were  made  at  insured's  personal 
request  HeUU  That  the  evidence  was  insufficient  to  show  that 
the  change  of  beneficiaries  had  been  procured  by  the  undue  in- 
fluence of  the  new  beneficiary. 

[Judsnnent   for  plaintiff  below.      Here   reversed   In   favor  of 
defendant.] 

Lutz  V.  Rohn  et  al.  (Mich.  S.  C.) : 

132    Northwestern    Reporter    (November    24,    1911) 
1074. 


By-Lawe — Beneficiary — Distribution : 

At  the  time  assured  became  a  member  of  the  association,  the 
by-laws  provided  that  it  would  not  be  liable  unless  the  member 
at  the  time  of  his  death  had  been  a  member  thereof  for  18 
months.  Shortly  after  joining,  the  by-laws  were  amended  so  as 
to  provide  that  any  "member  of  this  association  In  good  stand- 
ing for  one  month  or  over  and  killed  in  the  discharge  of  his 
duty,  his  beneficiary  may  receive  the  benefits  provided  for  in 
this  article  the  same  as  if  he  had  been  a  member  of  this  asso- 
<;iation  for  18  months  or  over.  But  no  one  shall  receive  such 
benefits  only  wife,  child,  father  or  mother."  When  assured 
joined  the  association  he  designated  his  sister  as  beneficiary. 
However,  the  by-laws  did  not  require  that  a  beneficiary  be  des- 
ignated. Within  18  months  after  becoming  a  member,  he  was 
killed.  Held,  That  assured's  widow  was  entitled  to  the  bene- 
fits as  against  his  sister.  The  word  ''beneficiary"  as  used  in  the 
amendment  to  the  by-law,  must  be  construed  as  embracing,  not 
only  a  beneficiary  designated  by  certificate,  but  also  a  bene- 
ficiary specified  in  the  by-laws. 

Same — Same — Same — Investigation  of  Claim: 

The  by-laws  of  the  association  provided  that  if  any  member 
were  killed  within  18  months  after  joining,  his  beneficiary  might 
be  paid  the.benefits  promised  by  his  certificate  to  be  paid,  but 
that  no  one  should  receive  such  benefits  but  his  widow,  chil- 
dren, father  or  mother.  They  further  provided  that  upon  notice 
of  such  a  death,  the  president  of  the  association  should  "ap- 
point a  committee  of  not  less  than  three  delegates  of  this  asso- 
ciation to  investigate  such  death  and  the  circumstances  of  such 
family,  and  see  if-  they  are  dependent  on  him  for  a  living.  Upon 
above  committee's  report  claim  shall  be  paid  or  not  paid."  Held, 
That  as  between  contesting  claimants  of  the  fund,  it  was  imma- 
terial whether  or  not  the  society  made  an  investigation  of  the 
circumstances  of  the  widow.  That  was  a  matter  which  con- 
cerned the  association  and  its  members  only;  and  if  it  saw  fit 
to  waive  these  provisions,  and  its  members  acquiesced  therein, 
it  was  no  concern  of  the  claimant. 
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Same^Rival  Claimants — Payment  Into  Court: 

UpoB  suit  being  filed  by  one  of  two  persons  who  claimed  the 
fund,  the  association  paid  same  into  court  for  the  benefit  of  that 
one  whom  the  court  should  find  entitled  to  it  Held,  That  this 
action  of  the  society  did  not  amount  to  a  recognition  of  plain- 
tiff's right  to  the  fund. 

[Judgment  for  sister  below.     Here  reversed  in  favor  of*  wife.] 
Boyle  V.  Fitzgerald  (N.  Y.,  App.  Div.): 

131  New  York  Supplement  (December  4,  1911)  469. 

Mutual  Benefit  Society — Laws — Charter: 

The  charter  or  organic  law  of  a  benefit  society  is  held  to  be 
the  certificate  of  organization  granted  to  it  by  the  State. 

Same — Same — Waiver: 

A  provision  in  the  by-laws  of  a  benefit  society  prescribing 
the  age  limit  of  applicants  for  membership  may  be  waived  by 
the  society,  but  such  a  provision  in  the  articles  of  incorporation 
cannot  be  waived  even  though  the  officers  of  the  society  knew 
the  applicant's  statements  as  to  his  age  to  be  false. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Sherry  v.  Women's  Catholic  Order  of  Foresters  (111.  App.) : 

48  National  Corporation  Reporter  (December  7,  1911) 
674. 


Mutual  Benefit  Society — By-Laws — Presumption: 

A  person  who  takes  out  a  policy  in  a  mutual  benefit  society 
becomes  a  member  of  the  society,  and  is  bound  by  the  rules  and 
provisions  of  its  charter  and  the  by-laws  lawfully  made  in  pur- 
suance thereof,  and  is  conclusively  presumed  to  have  knowledge 
of  them  all;  and  is  charged  with  knowledge  of  the  limitations 
upon  the  powers  of  agents  of  such  company  found  in  its  by-laws. 

Same — Same — Reinstatement — Estoppel : 

The  by-laws  of  the  society  provided  that  a  suspended  mem- 
ber might  be  reinstated  by  payment  of  delinquent  assessments 
if  at  the  time  of  his  application  for  reinstatement  he  was  in 
good  health.  They  further  provided  that  the  receipt  and  reten- 
tion of  assessments  by  any  clerk  of  any  local  camp,  after  de- 
fault, would  not  effect  a  reinstatement  if  at  the  time  the  mem- 
ber was  in  impaired  health.  After  insured  had  been  suspended 
for  non-payment  of  assessments  he  paid  the  arrears  while  ill  to 
the  clerk  of  the  local  camp,  who,  at  the  time,  had  knowledge  of 
insured's  impaired  health.  None  of  the  officers  of  the  society 
had  knowledge  of  such  facts  until  after  insured's  death.  Held, 
That  the  acceptance  and  retention  of  the  assessments  under 
these  circumstances  did  not  effect  a  reinstatement,  and  the  so- 
ciety was  not  charged  with  having  waived  the  forfeiture,  and 
was  not  estopped  to  set  up  the  lapse  in  defense  of  its  liability. 
[Judgment  for  society  below.  Here  affirmed  In  favor  of  society.] 
Bizldr  V.  Modem  Woodmen  of  America  (Va.  S.  C.  A.) : 

72  Southeastern  Reporter  (December  9,  1911)  704. 
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8«rvice  of  Process — ^Amendment: 

A  summons  in  a  cIyII  action  may  be  amended,  upon  proper 
application,  to  make  the  time,  as  therein  stated*  for  answering 
the  complaint,  conform  to  the  statute. 

Same — Same — Statute : 

Sec.  19,  c.  345,  Minn.  Laws  1907,  provides  In  part:  "That  na 
such  service  shall  be  valid  or  binding  against  any  such  asso> 
elation  when  it  is  required  thereunder  to  file  its  answer,  plead* 
ing  or  defense  in  less  than  thirty  days  after  the  date  of  such 
service."  Held,  That  the  effect  of  Sec.  19  was  not  to  change 
the  rule  that  summons  in  a  civil  action  may  be  amended.  Its 
effect  was  merely  to  provide  that  foreign  fraternal  beneficiary 
associations  shall  have  30  days  from  the  date  of  service  of  the 
summons  in  which  to  plead  the  complaint 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  defendant.} 

Lockway  v.  Modern  Woodmen  of  America  (Minn.  S.  C.) : 

133  Northwestern  Reporter  (December  15,  1911)  898. 

Beneficiary — Death  of  Original  Designee — Distribution: 

The  beneficiary  originally  designated  died,  and  the  insured 
named  no  new  beneficiary.  Under  the  constitution  of  the  so- 
ciety, its  board  of  directors  had  the  sole  power  to  name  the  new 
beneficiary,  where  the  original  designee  had  died  and  no  other 
designation  was  made.  However,  the  constitution  expressly 
declared  that  such  designation  should  not  be  in  confiict  with  the 
charter  of  the  society.  The  charter  provided  that  under  these 
circumstances  the  benefits  should  go  to  insured's  "heir  at  law,'* 
which  in  this  case  was  his  father  alone.  Held,  That  as  the 
father  was  the  only  heir  at  law,  the  charter  gave  him  the  abso- 
lute right  to  the  benefits,  irrespective  of  any  designation  by 
the  board  of  directors  contrary  thereto. 

[Judg-ment  for  plaintiff  below.    Here  afllrmed  ag^ainst  society.] 
Gienty  v.  Knights  of  Columbus  (N.  Y.,  App.  Div.): 

131  New  York  Supplement  (December  18,  1911)  792. 

Application — Consultation  with  Physicians — ^Warranty — Question 
for  Jury: 

The  question,  in  an  application  for  life  Insurance,  "How 
long  since  you  were  attended  by  a  physician  or  have  profession- 
ally consulted  one?"  does  not  necessarily  mean,  ''How  long  since 
you  were  last  attended?"  etc  The  answer  to  such  a  question 
constitutes  a  warranty.  What  the  applicant  understood  such 
a  question  to  mean  is  a  question  of  fact  for  the  jury. 

[Judfirment  for  plaintiff  below.     Here  affirmed  against  society.] 
Crosse  v.  Supreme  Lodge,  Knights  and  Ladies  of  Honor 
(HI.  App.): 

43    National    Corporation    Reporter     (December    21, 
1911)   646. 

Railroad  Relief  Department — Non-Payment  of  Dues — Forfeiture: 
The  regulations  governing  the  relief  department  of  the  de- 
fendant company  provided:     "Contributions  for  a  whole  month 
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shall  be  payable  before  the  first  day  of  each  month/'  and  further 
that  "When  in  other  cases  wages  earned  are  not  enough  to  pay 
the  full  contribution  which  should  be  deducted  therefrom,  the 
deficiency  must  be  paid  in  cash,  unless  wages  from  which  it  may 
be  deducted  are  earned  in  time."  On  the  first  day  of  the  month 
in  which  the  deceased  was  killed,  his  dues  had  not  been  paid, 
and  a  small  balance  of  wages  due  by  the  railroad  company  to 
him  was  not  sufficient  to  pay  the  whole  amoimt  of  the  dues 
which  had  accrued  on  the  first  of  the  month.  Held,  That  there 
could  be  no  recovery  of  death  benefits. 

[Judgrment  for  defendant  non  obstante  verdlcto.] 

Jacob  V.  Pennsylvania  Railroad  Co.  (Centre  Co.,  Pa.,  C.  P.) : 

39  Pennsylvania  County  Court  Reports  (December 
23,  1911)  228. 

Application — Evidence — Statute — "Fraternal  Benefit  Society.": 

Sec.  679  Ky.  St  (Russell's  St.,  Sec  4400)  provides  that  no 
life  insurance  company  shall  introduce  in  evidence  any  applica- 
tion or  by-law  where  same  has  not  been  attached  to  any  policy 
issued  by  it;  fraternal  benefit  societies  are  excepted  from  the 
operation  of  the  act.  Held,  That  a  society  organized  as  a  fra- 
ternal benefit  society,  and  controlled  by  a  national  council,  main- 
taining a  lodge  system,  and  securing  members  without  the  pay- 
ment of  commissions  is  a  fraternal  benefit  society  within  the 
meaning  of  the  act 

Same — Statements  as  to  Health — Opinions: 

Where  answers  to  questions  in  an  application  are  warranted 
to  be  true  to  the  best  of  the  applicant's  knowledge  and  belief, 
the  question  to  be  determined  is  not  whether  the  answers  were 
substantially  untrue  in  point  of  fact,  but  whether  they  were  sub- 
stantially untrue  to  the  best  of  the  knowledge  and  belief  of  the 
applicant 

Same — "Good  Health" — Question  for  Jury: 

"Good  health"  as  used  in  an  application  is  a  relative  term. 
It  is  not  every  indisposition  such  as  an  occasional  headache,  or 
pains  in  the  stomach  or  abdomen.  All  these  things  may  exist, 
and  yet  the  general  health  of  the  applicant  be  good.  The  ques- 
tion in  such  cases  is  for  the  jury,  and  unless  their  finding  Is 
flagrantly  against  the  evidence  it  will  stand. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 

Yeomen  of  America  v.  Rett  (Ky.  C.  A.) : 

140  Southwestern  Reporter  (December  20,  1911)  1018. 

Premiums — Reinstatement — Payment  of  Insufficient  Amount: 

The  quarterly  premium  amounted  to  $1.75.  After  lapse,  the 
by-laws  required  a  payment  of  an  additional  fifty  cents  before 
reinstatement.  Insured  allowed  his  policy  to  lapse.  To  effect 
reinstatement  his  wife,  not  knowing  that  it  was  necessary  to 
make  the  additonal  payment,  tendered  to  the  society's  collector 
the  sum  of  $1.75,  the  amount  in  default  This,  the  collector  re- 
ceived, believing,  as  did  also  insured's  wife,  that  it  was  the 
proper  amount  to  effect  a  reinstatement.  Held,  That  if  either 
was  bound  to  know  the  correct  amount,  it  was  the  agent  of  the 
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insurance  company,  and  not  the  person  paying  the  premium. 
In  the  absence  of  proof  that  she  knew  she  was  not  paying 
enough,  and  with  this  knowledge  deliberately  misled  the  col- 
lector, and  refused  to  pay  the  proper  sum  for  reinstatement,  the 
mistake  is  the  mistake  of  the  collector  in  not  demanding  the 
right  amount,  and,  if  either  must  suffer,  it  must  be  the  Insurance 
order,  and  not  the  insured. 

By-Laws — Rule  of  Construction: 

The  by-laws  of  a  mutual  benefit  society,  relied  upon  to  de- 
feat the  insurance,  are  to  be  construed  most  strictly  as  against 
the  society  and  in  favor  of  the  insured.  No  different  rule  ap- 
plies in  construing  the  contract  of  such  societies,  than  is  ap- 
plied in  construing  all  other  policies  of  insurance. 

Same— Non-Payment  of  Assessments— Forfeiture — Notice: 

The  constitution  of  the  society  provided:  "A  member  who 
is  in  arrears  to  his  local  lodge  to  the  amount  of  three  dollars, 
dues  and  fines,  assessments  and  endowments,  and  has  been 
notified  to  pay  the  same  at  a  stated  time,  shall  be  suspended 
from  his  lodge  by  the  chancellor  commander  in  open  session, 
and  a  record  of  such  suspension  shall  be  entered  on  the  minutes 
of  the  lodge;  or  if  any  member  shall  fail  to  pay  his  endowment 
on  or  before  the  10th  day  of  the  month  of  the  first  quarter  as  set 
forth  in  the  endowment  law,  such  member  shall  stand  suspend- 
ed: Provided,  however,  that  no  lodge  can  suspend  a  member 
for  the  non-pajrment  of  their  local  lodge  dues  or  endowment, 
without  first  having  notified  him,  with  the  seal  of  the  lodge  at- 
tached." Held,  That  under  this  provision  it  was  imperative  that 
before  any  member  could  be  suspended  for  the  non-payment  of 
any  dues  of  any  kind  he  must  have  been  given  notice  with  the 
seal  of  the  lodge  attached. 

Same — Same— Same — Payment  by  Society: 

The  constitution  of  the  society  divided  its  membership  into 
two  classes.  The  first  was  known  as  the  Endowment  Rank;  by 
paying  stipulated  premiums  certain  benefits  became  payable 
upon  the  member's  death.  To  the  other  class  the  society  dis- 
pensed benefits  to  relieve  suffering  and  distress.  As  to  this  class 
the  by-laws  of  the  society  stipulated:  "A  member,  while  receiv- 
ing weekly  benefits  from  his  lodge,  cannot  become  in  arrears 
so  as  to  debar  him  therefrom;  the  relief  committee  being  au- 
thorized to  pay  the  master  of  finance  from  the  amoimt  drawn 
for  his  weekly  benefits  a  sum  sufficient  to  prevent  his  becoming 
in  arrears  for  the  lodge  the  amount  of  three  months'  dues." 
Held,  That  this  by-law  applied  only  to  the  second  class,  and  had 
no  application  to  members  of  the  Endowment  Rank  who  failed 
to  pay  assessments  levied  against  them  on  account  of  benefits  in 
that  rank. 

Same — Same— Same^Relnstatement: 

The  constitution  of  the  society  provided  that  any  member 
failing  to  forward  his  assessments  when  due  should  stand  sus- 
pended, provided  he  had  been  given  notice  with  the  seal  of  the 
lodge  attached,  and  continued:  "Members  so  suspended  may 
reinstate  themselves  by  payment  of  |2.25  per  head;     «     «     • 
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Provided,  that  when  a  member  has  been  suBpeaded  for  three 
months  only,  certificate. of  his  good  health  must  be  issued  by  the 
chancellor  commander  and  two  other  members  of  the  lodge  be- 
fore reinstating."  Held,  That  where  a  member  had  failed  to  for- 
ward his  assessment  when  due  and  had  not  been  given  notice 
with  the  seal  of  the  lodge  attached,  it  was  not  necessary  for  him 
to  have  "a  certificate  of  good  health  issued  to  him  by  the  chan- 
cellor commander  and  two  other  members  of  the  lodge  before 
reinstatement,"  because  this  clause  only  applies  to  suspended 
members. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Grand  Lodge  (colored)  K.  P.  of  Mississippi  v.  Jones  (Miss. 
S.  C.)  i 

66  Southern  Reporter  (December  28,  1911)  468. 

Application — Breach  of  Warranty— Evidenoe  Considered: 

Insured  warranted  that  he  was  in  sound  health,  that  he  did 
not  have  tuberculosis  in  any  form,  that  he  did  not  have  a  cough, 
that  he  had  not  been  treated  for  illness,  and  that  he  had  not 
consulted  a  physician  since  childhood.  The  evidence  shows  that 
within  a  few  days  after  the  deceased  made  his  application  he 
consulted  physicians,  who  found  him  afflicted  with  tuberculosis 
and  that  he  was  a  sick  man  before  he  made  his  application,  and 
had  quit  work  on  that  account,  and  that  he  died  the  December 
following  of  consumption  in  Arizona,  whither  he  had  gone  for  his 
health.  Furthermore,  on  the  day  preceding  his  application,  in- 
jured wrote  a  letter  to  his  employer  wherein  he  stated  that  he 
was  compelled  to  go  home  on  account  of  not  being  able  to  work 
and  that  the  doctors  advised  that  he  take  a  continued  rest 
Held,  That  the  evidence  showed  that  the  warranties  made  by 
insured  were  false. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Adams  et  al.  v.  American  Patriots  (Kansas  City  C.  AJ) : 

141  Southwestern  Reporter  (December  27,  1911)   81. 

By-Laws — Non-Payment  of  Assessments — Forfeiture: 

The  by-laws  provided  that  if  assessments  were  not  paid 
within  90  days  the  member  would  be  dropped  from  the  roll  of 
members,  and  that  said  assessments  were  "payable  within  30 
days  under  penalty  of  expulsion.*'  The  by-laws  further  pro- 
vided that  the  benefits  were  payable  only  to  the  representatives 
of  "a  member  in  good  standing  with  the  society."  The  plaintiff 
contends  that  to  terminate  che  right  to  benefits  for  non-payment 
of  assessments,  there  must  have  been  an  expulsion,  and  that 
since  no  such  action  was  taken  there  can  be  a  recovery  not- 
withstanding the  non-payment  of  assessments*  Held,  That  this 
contention  ignored  the  condition  of  the  contract  that  benefits 
were  payable  only  to  representatives  of  members  in  good  stand- 
ing, and  was  untenable. 

8iame— Same--8ame — ^Waiver: 

A  by-law  providing  for  the  suspension  of  a  person  insured 
for  non-payment  of  assessments  or  premiums  may  be  waived. 
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Same — Same — Same — Same: 

There  being  no  action  on  the  part  of  the  society  necessary 
to  suspend  a  member  for  non-payment  of  assessments,  the  mere 
fact  that  the  names  of  such  suspended  members  were  still 
carried  on  the  books  of  the  society  would  not  constitute  a  waiver 
of  the  forfeiture  for  non-payment  While  suspended,  their  names 
were  properly  kept  on  the  books.  They  were  still  members 
though  not  members  in  good  standing. 

[Judgment  for  society  on  agreed  case.] 
Labranche  v.  St  Jean  Baptiste  Society  (N.  H.  S.  C.) : 
81   Atlantic  Reporter  (December  28,  1911)  698. 

Annotation — Effect  of  Joining  Ineligible  with  Eligible  Beneficiary 

in  Benefit  Certificate: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Cunat  et  al.  v.  Supreme  Tribe  of  Ben  Hur,  heretofore  reported 
in  24  Insurance  Digest  277. 

84  LAwyers'  Reports  Annotated  (N.  S.)  1192. 

Annotation — Effect   of   Death   of  Assured    before   Contemplated 

Change  of  Beneficiary  ie  Complete: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Ancient  Order  of  Gleaners  v.  Bury,  heretofore  reported  in  24 
Insurance  Digest  260. 

84  Lawyers'  Reports  Annotated  (N.  a)  277. 

Action  on  Policy — ^Verdict — Conciusiveneee: 

The  society  claimed  that  the  insurance  was  terminated  be- 
cause of  the  non-payment  of  the  December  dues  and  that  the 
subsequent  reinstatement  wa^  inefiTective  because  the  insured, 
in  her  application  therefor,  had  misrepresented  her  health.  The 
local  secretary  of  the  society  testified  that  the  December  dues 
were  not  paid  and  that  insured  made  written  application  for  re- 
instatement. Books  were  produced  to  corroborate  these  state- 
ments. On  plaintifiT's  behalf  it  was  claimed  that  the  December 
dues  had  been  paid  and  that  no  such  application  for  reinstate- 
ment had  been  made  by  insured.  Receipts  for  the  December 
dues,  and  for  subsequent  months,  were  produced  bearing  dates 
as  of  the  months  for  which  the  dues  were  paid.  Evidence  was 
introduced  to  show  that  the  signature  to  the  application  for  re- 
instatement was  not  that  of  insured.  No  one  saw  this  application 
signed.  Held,  That  the  verdict  of  the  jury,  there  being  some  evi- 
dence to  sustain  it,  was  conclusive. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Asserin  v.  Modem  Brotherhood  of  America  (Wis.  S.  C.) : 

138  Northwestern  Reporter  (December  29,  1911)  579. 

Corporations — Merger — ^Validity: 

Corporations  having  been  created  by  different  states,  have 
no  power  to  consolidate,  unless  such  power  was  expressly  con- 
ferred by  their  charter,  or  the  charter  of  one  of  them,  or  by 
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some  statute.  An  attempted  consolidation  by  benefit  societies 
so  situated  was  a  nullity,  and  the  society  assuming  the  obliga- 
tions of  the  foreign  orgaiiization,  did  not,  by  virtue  of  the  at- 
tempted consolidation,  become  liable  for  the  debts  of  the  latter. 

Same— Same— Estoppel : 

The  American  Patriots,  an  Illinois  corporation  having  au- 
thority to  make  insurance  on  the  assessment  plan  against  death 
or  disability,  but  prohibited  from  diverting  its  funds  to  any  other 
purpose,  attempted  to  consolidate  with  the  American  Benevolent 
Association,  a  Missouri  corporation.  There  was  no  statute  in 
either  state  allowing  the  consolidation.  The  policies  in  the  Mis- 
souri association  provided  for  the  payment  of  surrender  values. 
The  plaintiff,  who  had  been  a  member  of  the  latter  organization, 
upon  the  consolidation,  demanded  the  surrender  value  of  his 
policy,  but  was  informed  by  the  consolidated  organization  that 
it  was  without  authority  to  pay  surrender  values.  After  this  it 
collected  assessments  from  the  plaintiff.  Held,  That  under  these 
facts  the  defendant  was  not  estopped  from  relying  on  the  illegal- 
ity of  the  consolidation,  and  from  denying  liability  on  the  policy 
sued  on. 

[Judgment  for  society  below.    Here  aiBimed  in  favor  of  society.] 

Gordon  v.  American  Patriots  of  Springfield,  m.     (Texas 
CCA.): 

141  Southwestern  Reporter  (January  8,  1912)  881. 

Mutual   Benefit  Company — Reinsurance— Diversion   of   Funds — 

Appointment  of  Receiver: 

The  defendant  benefit  society  was  incorporated  under  the 
laws  of  Arkansas  (Kirby's  Dig.  Sec.  937  et  seq).  The  society  en- 
acted a  by-law  providing  for  the  creation  of  a  reserve  fund  to 
assure  the  payment  of  its  policies.  After  this  reserve  fund  had 
reached  $28,000,  the  members  at  the  annual  meeting  in  1909  pro- 
posed a  plan  to  organize  an  independent  stock  company  to  take 
over  the  business  of  the  mutual  organization.  The  new  organ- 
ization was  effected  under  the  name  of  the  Arkansas  Life  In- 
surance Company,  and  the  requisite  amount  of  stock  was  sold 
and  paid  for  according  to  the  plan  outlined.  The  officers  of  the 
new  company  were  the  same  individuals  who  were  officers  of  the 
old  company.  At  the  annual  meeting  of  the  stockholders  of  the 
old  company  in  January,  1911,  the  new  company  being  then  duly 
organized  according  to  law  and  ready  for  business,  a  resolution 
was  adopted  authorizing  its  board  of  directors  to  enter  into  a 
reinsurance  agreement  with  the  new  company  and  to  transfer 
to  it  all  of  the  assets  of  the  old  organization.  The  transfer  was 
duly  made,  practically  all  of  the  members  of  the  old  organiza- 
tion accepting  the  terms  of  the  reinsurance  contract.  '  Several  of 
the  old  members,  not  satisfied  with  the  transfer,  filed  suit  for  a 
receiver,  claiming  that  the  accumulations  of  the  mutual  organiza- 
tion were  wrongfully  diverted.  The  Arkansas  Life  Insurance 
Company,  the  reinsurer,  intervened  and  offered  to  pay  to  such 
dissenting  policyholders  their  proportionate  share  of  the  accum- 
ulations in  lieu  of  the  reinsurance.  Held,  That  the  reserve  fund, 
constituting  the  assets  of  the  mutual  company,  under  the  by- 
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law  providing  for  its  acctunulaUcm,  could  be  used  in  procurtns 
reinsurance  upon  tlie  same  authority  which  provided  for  the  ac- 
cumulation of  the  fund,  viz.,  the  stockholders  acting  through  a 
majority  thereof.  There  is  nothing  in  the  statute  which  ex- 
pressly or  by  implication  forbids  the  use  of  accumulated  funds 
in  reinsuring  policies,  nor  was  it  inconsistent  with  the  company's 
plan  to  use  the  fund  for  that  purpose.  The  fund  being  a  volun- 
tary accumulation  under  the  by-laws,  we  cannot  see  how  a  lim- 
itation can  be  placed  on  the  power  of  the  company,  under  the 
direction  of  the  majority  of  the  stockholders,^ to  use  it  for  any 
legitimate  purpose  in  the  protection  of  policyholders.  The  con- 
tract for  reinsurance  has  been  fully  executed  and  accepted  by 
the  large  body  of  policyholders,  all  save  the  few  dissenting 
plaintiffs.  The  old  company  has  ceased  to  do  business,  and  its 
tangible  assets  are  gone,  having  been  used  in  paying  for  rein- 
surance. It  is,  for  all  practical  purposes,  dead,  and  cannot  be 
rehabilitated  by  any  action  of  the  court  Held,  further.  That 
the  practical  dissolution  of  the  old  company  having  been  effect- 
uated beyond  the  power  of  the  court  to  prevent  it,  and  the  dis- 
senting members  having  been  awarded  their  proportionate  share 
of  the  accumulations,  the  appointment  of  a  receiver  was  properly 
refused. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de-  . 
fendant.] 

Freemyer  et  aL  v.  Industrial  Mut  Indemnity  Co.   (Ark. 
S.  C): 

141  Southwestern  Reporter  (January  8,  1912)   508. 

Application — Statements  as  to  Health — Materiality — Statute: 

Sec  8,  c  86,  Acts  81st  Leg.  Texas,  1st  called  session,  as 
amended  by  Acts  81  Leg.  second  called  session,  c.  22,  sec.  1, 
provides:  "All  benefit  certificates  shall  from  the  date  of  their 
issuance  be  non-contestable  on  account  of  any  statement  or  rep- 
resentation  made  by  said  applicant  for  membership,  either  in 
his  application  or  otherwise,  or  his  medical  examination,  unless 
such  representation  shall  be  material  to  the  risk  assumed,  and 
the  burden  of  proof  shall  be  upon  the  defendant  to  affirmatively 
establish  such  defense."  Held,  That  the  words  "risk  assumed" 
referred  to  the  contract  of  insurance  itself,  and  that  any  matter 
which  was  material  to  be  considered  in  the  making  of  the  con- 
tract, or  which  if  known  would  have  prevented  the  company 
from  making  it,  should  be  considered  as  material  to  the  risk 
assumed.  In  other  words,  the  risk  is  to  be  measured  when  the 
policy  is  issued  and  not  when  the  death  occurs.  Consequently 
the  existence  of  a  condition  that  would  have  caused  the  com- 
pany to  refuse  to  issue  the  policy,  even  though  it  in  no  wise 
contributed  to  the  death  of  the  assured,  should  be  taken  as 
material  to  the  risk  assumed. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
clety.] 

United  Benev.  Assn.  v.  Baker  (Texas  C.  C.  A.): 

141  Southwestern  Reporter  (January  10,  1912)  641. 

Assessments — Application  of  Moneys  In  Hands  of  Society: 

Where  a  member  of  a  fraternal  beneficiary  association  pays 
an  assessment  levied  and  payable  before  he  becomes  a  member. 
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which  under  the  constitution  and  rules  of  the  association  he  is 
not  obligated  to  pay,  such  payment,  to  save  a  forfeiture,  should 
be  applied  to  pay  the  next  succeeding  assessment. 

Same — Same: 

Insured  was  admitted  as  a  member  of  the  society  on  Novem- 
ber 11.  His  certificate  was  issued  November  30  and  was  received 
and  accepted  on  December  10.  The  November  assessment  was 
levied,  collected  and  presumably  forwarded  to  the  grand  lodge 
before  he  became  a  member,  and  a  month  before  his  insurance 
was  in  effect  He  received  no  return  in  the  nature  of  insurance 
for  his  payment  Held,  That  the  certificate  not  having  been  de- 
livered in  November,  the  insured  was  not  obliged  to  pay  the 
November  assessment,  and  that  the  amount  paid  by  him  and 
credited  as  for  the  November  assessment  should  have  been  ap- 
plied by  the  society  to  save  a  forfeiture. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  society.] 
Price  V.  Brotherhood  of  Railroad  Trainmen  et  aL  (Minn. 
S.  C): 

183  Northwestern  Reporter   (January  12,  1912)    793. 

Action  on  Policy — Uncontradicted  Proof — Question  for  Jury: 

In  an  action  on  a  policy  the  plaintiff  established  a  prima 
facie  case.  The  company  Uien  assumed  the  burden  of  estab- 
lishing its  affirmative  defense,  and  introduced  evidence  tendingr 
to  prove  such  defense,  which  evidence  was  uncontradicted.  Held^ 
That  it  was  beyond  the  power  of  a  trial  court  to  direct  a  ver- 
dict in  favor  of  the  party  having  the  burden  of  proof,  where,, 
as  here,  the  issue  of  fact  ^as  controverted,  and  oral  testimony, 
not  admitted  to  be  true,  relied  on  in  proof  thereof.  Such  a  di- 
rection, under  these  circumstances,  was  an  invasion  of  the 
province  of  the  Jury  and  a  denial  of  the  right  to  a  trial  by  Jury. 
Though  the  testimony  given  on  behalf  of  the  defendant  was  un- 
contradicted, the  Jury  had  a  right  to  find  against  it. 

[Judgment  for  society  below.    Here  reversed  against  society.] 
Troll  et  al.  v.  Protected  Home  Circle  (St  Louis  C.  A.) : 
141  Southwestern  Reporter  (January  17,  1912)  916. 

Agent — License — Statute : 

Sec.  3484,  Rev.  St  N.  C.  1905,  makes  it  a  misdemeanor  for 
any  person  to  act  as  an  insurance  agent  without  first  having 
obtained  a  license.  Defendant  advertised  the  fact  thiat  he  rep- 
sented  the  Order  of  Owls  and  that  such  order  paid  accident 
and  death  benefits.  He  solicited  people  to  Join  the  order  and 
gave  membership  receipts  to  those  who  applied  for  member- 
ship. Held,  That  the  evidence  was  sufficient  to  sustain  a  con- 
viction for  acting  as  agent  without  a  license. 

Same— Same— Same— Indictment: 

Sec.  3484,  Rev.  St  N.  C.  1906  makes  it  a  misdemeanor  "If  any 
person  shall  assume  to  act  as  an  insurance  agent  without  a 
license  therefor  as  required  by  law."  Held,  That  an  indictment 
charging  that  defendant  did  unlawfully  and  willfully  assume 
to  act  as  on  insurance  agent  "for  the  Order  of  Owls,"  repre- 
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0entlng  the  same  to  be  a  fraternal  Insurance  order  having  a  sick, 
accident  and  death  benefit,  was  not  defective  for  failure  to 
allege  that  such  order  was  a  company  subject  to  the  insurance 
laws  of  the  State. 

"Fraternal  Benefit  Society^ — Statute — ^Voluntary  Organization: 
Sec.  4795  Rev.  St  N.  C.  1906  provides  that  every  incor- 
porated association,  lodge  or  society  doing  business  in  the 
State  on  the  lodge  system  with  ritualistic  form  of  work  and 
representative  form  of  government,  organized  to  pay  benefits 
to  members  and  their  beneficiaries  in  case  of  disability  result- 
ing from  disease,  accident  or  old  age,  is  a  fraternal  benefit  or^ 
der,  and  subject  to  the  laws  of  the  State  affecting  such  orders. 
Held,  That  a  benefit  order  having  a  central  office  and  local 
bodies  throughout  the  country,  paying  death  and  sick  benefits 
from  dues  collected  from  its  members,  was  a  fraternal  benefit 
society  within  the  meaning  of  section  4796,  irrespective  of 
whether  it  was  incorporated  or  not 
[Conviction  of  defendant  affirmed.] 
State  y.  Arlington  (N.  C.  S.  C.) : 

78  Southeastern  Reporter  (January  20,  1912)  122. 

By-Lawa— Funeral    Expenses — Reimbursement  of   Member: 

The  by-laws  of  the  society  provided  that  "if  a  good  stand- 
ing brother  or  his  lawful  wife  dies  *  *  *  a  free  burial 
*  *  *  will  be  given,  but  the  costs  must  not  exceed  the  sum 
of  130."  Held,  That  the  death  of  a  member's  wife  gives  him 
merely  the  right  to  a  funeral  by  the  society  in  the  manner  pre- 
scribed in  said  section,  the  expense  thereof  not  to  exceed  180, 
but  does  not  give  said  sum  absolutely,  in  case  the  expenses 
were  paid  by  him,  and  not  by  the  society. 

Same— Death  of  Wife— Recovery  of  Benefits: 

The  by-laws  of  a  fraternal  benefit  society  provided  for  cer- 
tain benefits  to  a  member  on  the  death  of  his  wife.  Held,  That 
it  was  not  essential  that  a  member's  wife  be  also  a  member  of 
the  society  or  die  in  the  United  States  to  entitle  him  to  the 
benefits  provided. 

Same— Proofs  of  Loss — ^Time  for  Making: 

Under  a  by-law  providing  that  "the  money  shall  be  paid  out 
at  latest  within  three  months"  it  was  not  necessary  to  make 
proof  of  claim  within  that  time. 

[Judgment  dismissing  complaint  below.     Here  reversed  against 
society.] 

Weisber   v.    Erste   Boruslawer     &    Drohowitzer    Toung 
men's  Benev.  Soc.  (N.  Y.,  App.  Tr.) : 

182  New  York  Supplement  (January  22.  1912)  430. 

By-Lawt-^N on-Pay ment  of  Assessments — Forfeiture: 

The  by-laws  of  the  society  provided:  "The  beneficiary  cer- 
tificate of  each  member  who  has  not  paid  his  assessment  to  the 
financier  of  his  lodge,  the  only  authorized  officer  to  receive  and 
receipt  for  all  assessments  and  dues,  on  or  before  the  28th  day 
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of  each  month,  shall  by  the  fact  of  such  non-payment  to  said 
financier  stand  suspended,  and  no  action  upon  the  part  of  the 
lodge  or  any  officer  thereof  shall  be  required  as  essential  to  such 
suspension."  Held,  That  under  this  law  the  failure  to  pay  as- 
sessments on  or  before  the  designated  day  ipso  facto  forfeited 
all  rights  under  the  beneficiary  certificate  without  any  action 
on  the  part  of  the  society. 

Same — Same — Same: 

A  member  of  a  mutual  benefit  society  may  forfeit  his  rights 
under  his  beneficiary  certificate  without  being  suspended  from 
the  order.  The  provisions  for  suspension  from  the  order  for 
non-payment  of  dues  do  not  control  the  special  provisions  of 
the  contract  hereinbefore  adverted  to  relating  to  the  forfeiture 
of  rights  under  the  beneficiary  certificate  involved  in  this  case. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Valentine  v.  Grand  Lodge  A.  O.  XT.  W.  of  California  (Cal. 
D.  C.  A.): 

119  Pacific  Reporter  (January  22.  1912)  671. 


Mutual  Benefit  Society — Contract: 

The  applicant  warranted  in  his  application  that  he  would 
comply  with  and  conform  to  any  and  all  laws  of  the  society  then 
in  force  or  that  might  thereafter  be  adopted,  and  that  the  an- 
swers and  agreements  as  set  out  in  the  application  should  form 
the  basis  of  his  contract.  Heldj  That  his  contract  with  the  so- 
ciety consisted  of  the  application,  benefit  certificate  and  by-laws 
with  such  amendments  as  the  society  might  make. 

By-Lawa — Occupation — Forfeiture : 

The  applicant  stated  m  his  application  that  he  was  not  then 
engaged  in  the  sale  of  intoxicants  and  that  he  would  not  there- 
after engage  in  such  business,  and  agreed  that  he  would  be 
bound  by  the  society's  by-laws,  which  provided  that  his  policy 
would  be  void  if  he  should  engage  therein.  Held,  That  engage- 
ment in  such  business  avoided  the  insurance. 

Same — Same— Engaging  In  Sale  of  Intoxicants: 

The  by-laws  stipulated  a  forfeiture  if  insured  should  engage 
in  the  sale  of  intoxicating  liquors,  in  either  the  capacity  of  pro- 
prietor, stockholder,  agent  or  servant,  and  either  with  or  with- 
out compensation.  Insured's  mother,  who  was  the  beneficiary 
in  the  certificate,  testified,  in  substance,  that  on  the  day  her 
son  was  killed  he  was  working  at  Joe  Sirocka's  saloon;  that  she 
did  not  know  whom  he  was  working  for,  or  whether  he  waited 
on  customers  at  the  bar,  and,  using  her  own  language:  "The 
way  Larry  came  to  go  to  work  there  at  Sirocka's  was  they  sent 
for  him  to  come  over  there  to  their  place  of  business  and  help 
them.  I  suppose  he  did  go  over  there.  *  *  *  It  was  on  the 
Thursday  evening  before  Larry  was  killed  that  he  went  over 
to  that  saloon  of  Sirocka's."  Joe  Sirocka  testified  that  he  was 
engaged  in  the  saloon  business  at  Crosby,  Tex.,  that  Larry 
Ljrnch  was  not  employed  by  him  at  the  time  of  his  death. 
Using  Sirocka's  own  language,  we  quote  the  following:     "He 
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was  in  my  saloon  once  in  a  while,  helping  me  out;  that  is,  at 
such  times  when  I  was  very  busy.  He  would  then  do  most  any- 
thing that  was  to  be  done  there,  and  at  certain  times  he  would 
wait  on  customers  at  the  bar.  He  had  been  around  our  saloon 
for  those  three  days  before  his  death,  but  during  those  three 
days  he  did  not  help  me  all  the  time,  only  once  in  a  while.  At 
the  time  Larry  Lynch  was  killed  I  sold  only  beer  in  that  saloon. 
Beer  is  a  malt  liquor."  Held,  That  the  work  done  was  in  viola- 
tion of  the  by-laws  and  consequently  the  society  was  not  liable. 
Same — Same — Same— Compensation : 

Where  Insured  was  performing  duties  incident  to  the  sale 
of  liquors  in  violation  of  the  by-laws  of  the  society,  that  he  was 
not  working  for  compensation,  was  immaterial  as  affecting  the 
right  of  his  beneficiary  to  recover. 

[Judgment  for  plaintiff  below.     Here  reversed  in  fayor  of  so- 
ciety.] 
Modem   Woodmen    of   America    v.    Ljrnch  et  aL  (Texas 
C.  C.-A.) : 

141  Southwestern  Reporter  (January  24,  1912)   1055. 

Mutual  Benefit  Society — By-Laws— Ownership  of  Property— Ac- 
counting: 

A  by-law  of  a  fraternal  benefit  society  providing  that  the 
funds  and  property  of  a  subordinate  lodge,  which  is  suspended 
or  expelled,  or  which  surrenders  its  charter,  shall  become  the 
property  of  the  Grand  Lodge,  is  a  valid  one,  and  in  case  of  such 
expulsion,  etc.,  it  is  the  duty  of  the  officers  of  the  subordinate 
lodge  to  turn  over  its  funds  and  other  property  to  the  Grand 
Lodge.  Such  property  constitutes  a  trust  fund,  and  where  the 
members  or  officers  of  the  subordinate  lodge  divide  it  among 
themselves,  the  Grand  Lodge  may  maintain  a  bill  against  them 
for  an  accounting. 

[Judgment  against  grand  lodge  below.    Here  reversed.] 
Gross  Logo  des  Deutshen  Order  des  Harguari  des  Staates 
Illinois  (UL  App.): 

48  National  Corporation  Reporter  (January  25,  1912) 
826. 

Railroad  Relief  Association — Forfeiture — ^Waiver: 

The  by-laws  of  the  relief  department  of  the  defendant  rail- 
road relief  department  provided  that  whenever  a  member 
ceases  to  be  employed  in  the  service,  his  membership  will,  ipso 
facto,  terminate  from  that  date.  The  plaintiff's  husband,  who 
had  been  a  member  of  the  relief  department,  was  discharged. 
At  the  time  of  such  discharge  he  was  .given  a  service  voucher 
for  the  amount  due  him.  This  order  was  not  presented  to  the 
timekeeper  until  a  few  days  before  his  death.  In  the  meantime 
the  timekeeper,  in  making  up  the  pay-roll,  not  knowing  of  the 
discharge,  deducted  the  amount  of  the  relief  department  dues. 
Held,  That  the  action  of  a  timekeeper  was  an  unintentional 
error  and  did  not  constitute  a  waiver  of  the  forfeiture  growing 
out  of  the  discharge. 

[Judgrment  for  defendant] 

Aldridge  v.  Baltimore  &  Ohio  Railroad  Co.  (Fayette  Co., 
Pa.,  C.  P.) : 

39  Pennsylvania  Co\inty  Court  Reports   (January  27, 
1912)  812. 


Digitized  by  VjOOQ IC 


1912.]    ASSESSMENT  ORDERS  AND  ASSOCIATIONS.         213 

Mutual  Benefit  Society — Membership— Adoption: 

Where  the  by-laws  of  the  society  expressly  provided  that  an 
applicant  must  be  adopted  by  the  local  camp,  and  that  a  benefit 
certificate  should  not  be  delivered  until  such  adoption,  member- 
ship in  the  society  was  not  effected  until  the  by-laws  had  been 
complied  with. 

Same— By-Lawt-^Presumptlon : 

Members  of  a  fraternal  beneficiary  society  are  conclusively 
presumed  to  have  notice  of  its  by-laws. 

Same — Same— Waiver — ^Authority  of  Agent: 

It  was  expressly  stipulated  in  the  by-laws  that  no  officer  of 
the  society  was  authorized  to  waive  any  of  the  provisions  relat- 
ing to  the  contract  between  a  member  and  the  society,  whether 
now  in  force  or  hereafter  enacted.  They  further  provided  that 
no  local  camp  nor  any  of  the  officers  thereof  shall  have  the  right 
or  power  to  waive  any  of  the  provisions  of  the  society.  HeJdt 
That  the  deputy  head  consul  of  the  society,  having  authority  to 
obtain  new  members,  was  without  authority  to  waive  the  provi- 
sions of  the  by-laws. 

Same — Policy— Condition  Precedent: 

The  delivery  of  the  benefit  certificate  to  the  applicant  by 
the  camp  clerk  was,  by  the  terms  of  the  application,  certificate 
and  by-laws,  a  condition  precedent  to  its  taking  effect.  Held, 
That  where  the  certificate  was  not  delivered  to  the  applicant  in 
person  it  did  not  become  a  contract  binding  on  the  society.  The 
delivery  to  the  local  camp  did  not  meet  the  requirements  of  the 
by-laws. 

Same— Same— Completion  of  Contract — Estoppel: 

Where  an  organizer  of  a  mutual  benefit  society  collected  a 
membership  fee  on  decedent's  application  and  also  collected 
without  official  authority  $1.80  camp  dues  of  a  beneficiary  mem- 
ber, which  sum  was  never  paid  to  the  camp,  or  received  by  the 
society,  such  collection  did  not  estop  the  society  from  denying 
that  decedent  ever  became  a  member,  he  never  having  been  le- 
gally adopted. 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 

McWilliams  v.   Modem  Woodmen   of  America   (Tex.   0. 
C.  A.): 

142  Southwestern  Reporter  (February  7,  1912)  641. 

Mutual  Benefit  Society — By-Laws — Amendment: 

A  mutual  benefit  association,  from  the  very  nature  of  its  or- 
ganization, has  the  inherent  right  to  change  its  by-laws.  -In  do- 
ing so,  however,  it  is  subject  to  certain  restrictions.  The  change 
must  be  reasonable,  and  in  harmony  with  the  general  purposes  of 
the  organization,  and  must  not  interfere  with  the  contract  rights 
of  its  members. 

Same — Same — Same— Beneficiaries: 

The  benefit  certificate  provided  that  on  the  death  of  the 
member  the  fund  should  be  paid  to  his  wife,  and  that,  in  case  of 
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the  death  of  any  beneficiary  prior  to  the  death  of  the  member, 
and  he  should  fall  to  designate  another  beneficiary,  then  the 
amount  of  the  certificate  should  be  paid  to  his  heirs.  The  by- 
laws in  force  at  the  time  the  certificate  was  Issued  provided  that, 
in  case  there  was  a  failure  of  beneficiary,  and  the  member  failed 
to  designate  another  in  the  manner  therein  provided,  then  the 
benefit  should  be  paid  to  the  heirs  of  the  member.  The  wife  died 
in  1909  and  insured  in  1910  remarried.  Before  the  death  of  his 
wife,  the  by-laws  were  amended  so  as  to  provide  that  if  a  mem- 
ber's wife,  who  was  his  beneficiary,  should  die,  and  he  should 
remarry,  tiie  new  wife,  rather  than  his  heirs,  should  be  entitled 
to  the  Insurance,  in  the  absence  of  the  designation  of  some  par- 
ticular person  as  beneficiary.  Held,  That  the  change  in  the  by- 
laws was  reasonable  and  in  harmony  with  the  general  purposes 
of  the  association,  and  not  in  derogation  of  any  right  secured  to 
the  member,  and  was  fully  authorized  by  the  terms  of  the  con- 
tract between  the  member  and  the  association. 

[Judgment  for  heirs  below.    Here  reversed  in  favor  of  wife.] 
Dieterich  v.  Modem  Woodmen  of  America  et  al.  (Spring- 
field C.  A.) : 

142  Southwestern  Reporter  (February  7,  1912)  460. 

Policy— Contract — By-Laws: 

The  rights  of  parties  to  a  recovery  upon  a  policy  of  insur- 
ance must  be  determined  by  the  policy  itself,  and  cannot  be  af- 
fected by  any  prpvision  of  the  by-laws  or  constitution  of  the  asso- 
ciation contrary  thereto  or  different  therefrom. 

Policy— Construction — Beneficiaries: 

By  the  terms  of  the  policy  it  was  provided  that  the  associa- 
tion would,  upon  insured's  death,  pay  the  fund  stipulated  therein 
"to  his  widow,  heirs,  or  such  beneficiaries  as  he  might  designate 
in  writing  on  the  reverse  of  the  policy."  Held,  That,  by  the  use 
of  the  word  "or,"  the  payees  in  the  policy  are  mentioned  dis- 
junctively, unless  a  beneficiary  is  designated  by  the  insured; 
that  is  to  say,  the  money  is  to  be  paid  in  such  event  to  the  widow 
or  to  the  heirs,  and  is  not  payable  to  the  widow  and  heirs.  In 
other  words,  in  the  event  the  insured  makes  no  designation  in 
writing  of  a  beneficiary,  the  entire  amount  of  the  policy  is  pay- 
able to  the  persons  of  the  classes  therein  named  and  in  the  order 
therein  named. 

Same — Same— Parol  Evidence: 

Where  the  terms  of  the  contract  are  plain  and  unambiguous, 
it  is*  not  competent  to  show  by  parol  evidence  that  there  was 
some  custom  or  usage  of  the  association  issuing  the  policy  inter- 
preting such  terms.  The  court  itself  must  construe  the  contract 
and  determine  what  is  the  true  interpretation  to  be  put  upon  the 
language  used  therein,  and  to  decide  its  legal  effect  The  opin- 
ion of  the  ofilcerff  of  the  association  and  their  custom  and  usage 
relative  thereto  will  not  be  permitted  to  defeat  or  vary  the  plain 
and  unambiguous  terms  of  the  written  instrument  itself. 

[Judgment  for  widow  below.    Here  affirmed  in  favor  of  widow.] 

Runyan  et  al.  v.  Runyan  (Ark.  S.  C.) : 

142  Southwestern  Reporter  (February  7,  1912)  619. 
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Mutual  Benefit  Socletiee— Action  on  Policy— Partlee: 

The  constitution  of  the  grand  lodge  of  a  fraternal  order  re- 
quired every  member  to  be  an  endowment  member,  viz.:  a  mem- 
ber with  a  policy  of  insurance  in  the  order.  The  management  of 
the  insurance  feature  was  in  the  endowment  department  Held, 
That  the  grand  lodge,  as  to  each  of  its  members,  was  a  beneficial 
life  insurance  association,  and  it,  and  not  the  endowment  de- 
partment, was  the  proper  party  in  an  action  to  recover  on  a  cer- 
tificate of  insurance. 

Same — Same— insurable  Interest — Evidence: 

Insured,  several  years  before  his  death,  went  to  plaintiff, 
who  was  a  married  woman,  and  asked  her  to  move  with  her  hus- 
band to  his  home,  and  care  for  him  while  he  lived,  saying  that, 
if  she  would  do  so,  "he  would  treat  them  as  a  parent  and  will 
her  his  life  insurance  policy."  Plaintiff  testified  that  the  in- 
sured, in  pursuance  of  his  agreement,  destroyed  the  policy  orig- 
inally issued  to  him,  and  in  its  stead  received  from  the  defend- 
ant society  a  policy  payable  to  her.  Held,  That  this  evidence 
was  competent  to  show  an  insurable  interest,  since  plaintifiT's 
undertaking  to  care  for  insured  in  consideration  of  being  made 
beneficiary  was  sufficient  to  show  that  the  policy  was  not  void  at 
its  inception  as  a  wager  contract 

Same — Same— Same— Same: 

Where  the  evidence  showed  that  plaintiff,  at  the  time  she 
was  named  beneficiary,  had  cared  for  insured  for  three  years  at 
a  monthly  expense  of  $15,  the  total  expense  being  in  excess  of 
the  face  of  the  policy,  there  was  sufficient  evidence  to  show  an 
insurable  interest  to  the  extent  of  the  face  of  the  policy. 

Same — Same — Same — Same: 

The  beneficiary  in  a  policy  of  life  insurance  is  competent  to 
testify  as  to  facts  tending  to  show  her  insurable  interest  in  the 
life  of  the  insured,  since  her  claim  under  the  policy  was  not  a 
claim  asserted  against  the  insured's  estate. 

Same — By-Laws — Delinquency  of  Local  Lodge— Defense: 

The  constitution  of  the  grand  lodge  provided  that  should  a 
local  lodge  become  delinquent  in  its  payment  of  dues  to  the 
grand  lodge,  its  members,  during  the  period  of  delinquency, 
would  not  be  entitled  to  participate  In  the  endowment  fund. 
Held,  That  such  a  defense  by  the  spciety  will  not  be  sustained 
unless  made  out  with  literal  exactness,  since  the  society  must 
furnish  reasonable  security  to  its  members  against  the  negli- 
gence and  inefficiency  of  the  officers  through  whom  it  acts. 

Same — Same — Same— Waiver: 

The  constitution  of  the  grand  lodge  provided  that  should  a 
local  lodge  become  delinquent  in  its«payment  of  dues  to  the  grand 
lodge,  its  members,  during  the  period  of  delinquency,  would  not 
be  entitled  to  participate  in  the  endowment  fund.  It  was  further 
provided  that  any  lodge  so  suspended  might  be  reinstated  upon 
the  payment  of  |2  per  member,  and  that  the  grand  lodge  should 
notify  such  lodge  of  its  delinquency,  and  publish  such  notice  In 
the  regular  quarterly  circular.    No  such  notice  was  ever  given  to 
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defendant  and  no  publication  made»  and  no  penalty  was  imposed 
because  of  delinquency.  Held,  That  the  by-law  suspending  mem- 
bers because  of  delinquency  of  the  lodge  to  which  he  belonged 
was  waived. 

Same — Same— Proofs  of  Loss — Waiver: 

Defects  in  proofs  of  loss  made  to  an  insurance  company, 
which  are  capable  of  being  remedied  if  pointed  out,  are  deemed 
waived  unless  seasonable  objection  is  made  thereto. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
District  Grand  Lodge  No.  28,  United  Order  of  Odd  Fellows 
in  America,  v.  Hill  (Ala.  App.) : 

67  Southern  Reporter  (February  10,  1912)   147. 

By-Laws — ^Amendment — Impairment  of  Contract: 

Two  years  after  the  issuance  of  the  certificate,  the  associa- 
tion amended  its  by-laws,  providing  for  the  issuance  of  certifi- 
cates upon  a  plan  less  favorable  to  members  and  beneficiaries, 
but  making  no  reference  to,  or  provision  for,  certificates  then 
outstanding,  and  the  association  continued  after  such  amend- 
ments, as  it  had  done  before,  to  accept  payments  upon  one  of 
the  old  certificates,  according  to  its  terms,  without  objection  or 
condition,  until  it  became  fully  paid  up,  and  the  holder  became 
entitled,  according  to  its  provisions,  to  a  new  paid-up  certificate. 
Eighteen  months  after  the  payments  had  been  so  completed  the 
association  for  the  first  time  adopted  a  by-law  providing  a  new 
plan  for  the  old  outstanding  certificates,  placing  them  in  a  sep- 
arate class,  and  materially  reducing  the  benefits  stipulated  for 
therein.  Held,  That  the  holder  of  such  a  certificate,  having  per- 
formed the  contract  on  his  part,  was  entitled  to  a  paid-up  certifi- 
cate according  to  the  terms  specified  in  his  contract,  although 
such  certificate  was  issued  subject  to  such  amendments  of  the 
by-laws  as  might  be  thereafter  made. 

Action  on  Policy — Delay — Laches: 

A  delay  of  four  years  after  the  right  of  action  accrued  in 
suing  to  compel  a  fraternal  benefit  society  to  issue  a  paid-up  cer- 
tificate, as  it  had  contracted  to  do,  is  not  such  laches  as  to  pre- 
clude recovery. 

By-Laws — Amendments — Increase  of  Assessments: 

Although  the  plan  of  benefits  provided  by  the  by-laws  of  a 
fraternal  beneficiary  society  is  afterwards  found  to  be  imprac- 
ticable, the  contract  contained  in  the  certificates  issued  in  ac- 
cordance with  the  original  plan  is  not  unconscionable,  so  that  a 
court  of  equity  should  refuse  to  enforce  it,  in  a  suit  brought  by  a 
holder  who  has  made  all  payments  due  thereon,  which  have  been 
accepted  without  objection  or  condition. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Hart  V.  Life  &  Annuity  Assn.  (Kan.  S.  C.) : 

120  Pacific  Reporter   (February  12,  1912)   868. 

Action    for    Benefits — Failure  to   Deliver  Policy — Sufficiency  of 

Complaint: 

The  complaint  alleged  that  the  deceased  applied  to  the  local 
lodge  of  the  defendant  society  for  a  benefit  certificate,  naming 
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plaintiff,  his  sister,  as  beneficiary;  that  his  application  was  ac- 
cepted; that  he  paid  his  fees  to  the  society  and  performed  all  of 
the  conditions  of  the  contract  on  his  part  to  be  performed  to 
entitle  him  to  a  certificate;  that  the  defendant  agreed  to  insure 
his  life  in  the  sum  of  $1,500,  and  to  pay  such  sum  to  plaintiff  upon 
his  death;  that  he  was  assessed  as  a  member  until  his  death,  but 
that  no  certificate  was  issued  and  that  defendant  refused  to  issue 
same.  Held,  That  the  complaint  alleged  facts  essential  to  a  cause 
of  action. 

Same — Contract  Partly  in  Parol — Pleading: 

The  complaint  was  founded  on  an  oral  contract  of  the  de- 
fendant whereby  it  undertook  to  insure  the  life  of  plaintiff's 
brother.  Some  of  the  writings  were  set  out  in  the  complaint. 
Held,  That  the  contract,  being  partly  in  parol  and  partly  in 
writing,  will  be  treated  as  a  parol  contract  It  was  therefore 
imnecessary  for  plaintiff  to  set  out  copies  of  the  constitution  and 
by-laws  of  the  defendant  to  state  a  cause  of  action  on  the  theory 
of  her  complaint,  and  the  fact  that  some  of  the  writings  were 
set  out  and  made  a  part  of  the  complaint  is  not  sufficient  to  show 
that  it  must  be  tested  by  the  rules  of  pleading  applicable  to  a 
policy  actually  issued. 

Oral  Contract— Validity: 

An  oral  insurance  contract  is  valid. 
By-Laws — ^Time  of  Initiation — ^Waiver: 

The  by-laws  required  that  applicants  for  membership  and  in- 
surance should  be  initiated  within  sixty  days  after  making  appli- 
cation. Because  deceased  was  not  initiated  within  the  required 
time,  notwithstanding  he  had  complied  with  all  other  conditions 
precedent,  the  supreme  medical  examiner  refused  to  issue  the 
certificate  of  insurance.  He  was,  however,  accepted  as  a  mem- 
ber of  the  non-beneficiary  class.  Held,  That  by  accepting  de- 
ceased as  a  member  of  one  class  the  defendant  waived  its  right 
to  object  that  the  initiation  had  not  been  made  within  sixty  days 
of  the  application. 

Same — Rule  of  Construction: 

Where  the  object  of  a  fraternal  benefit  society  is  the  protec- 
tion of  its  members  and  their  beneficiaries  by  means  of  indem- 
nity, and  not  profit,  the  constitution,  by-laws  and  other  writings 
affecting  the  rights  of  the  parties  are  to  be  liberally  construed, 
to  promote  the  benevolent  objects  of  the  organization. 

Same — ^Waiver: 

A  mutual  benefit  insurance  order  can  waive  a  by-law  or  regu- 
lation designed  for  its  benefit,  such  as  requirements  for  initia- 
tion within  a  specified  time  or  right  to  insist  on  forfeiture  of 
fees  paid  by  a  member,  and  can  ratify  the  action  of  a  local  lodge 
in  waiving  initiation  within  a  required  time. 

ISIutual  Benefit  Society — Grand  Medical  Examiner — Authority: 

The  authority  of  the  grand  medical  examiner  of  a  fraternal 
order,  under  its  constitution  and  by-laws,  extended  to  determina- 
tion of  the  physical  qualifications  of  an  applicant  and  to  ascer- 
tainment as  to  the  sufficiency  of  the  application.    Held,  That  he 
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had  no  authority  to  reject  a  candidate  solely  on  the  ground  that 
he  was  not  initiated  within  the  prescribed  time. 

[Judgment  for  plaintiff  below*     Here  affirmed  against  society.] 
Brotherhood  of  Locomotive  Firemen  &  Engineers  v.  Cor> 
der  (Ind.  A.  C): 

97  Northeastern  Reporter  (February  18,  1912)  126. 

Action  on  Policy — Suicide— Burden  of  Proof: 

In  an  action  upon  a  policy  of  life  insurance,  the  burden  of 
proof  is  upon  the  defendant  to  prove  by  a  preponderance  of  the 
evidence  a  controverted  defense  that  the  assured  died  as  the 
result  of  poison,  self-administered  with  suicidal  intent  The 
defense  in  such  case  is  not  made  out,  unless  the  evidence 
clearly  and  unmistakably  points  to  the  conclusion  of  suicide, 
and  to  the  exclusion  of  all  reasonable  probability  of  death  by 
accident  from  natural  causes. 

Same — Same— Evidence  Considered: 

After  being  charged  with  forgery  insured  purchased  some 
strychnine  at  a  drug  store  stating  that  he  was  going  to  send  it 
to  his  parents  in  another  town  to  be  used  by  them  to  kill  rats. 
He  was  subsequently  arrested.  When  searched  no  strychnine 
was  found  on  his  person.  There  was  no  evidence  that  the 
parents  ever  received  the  strychnine  he  bought.  A  few  minutes 
before  his  death,  insured  went  to  the  latrine  in  the  Jail  house, 
out  of  the  view  of  the  other  prisoners.  Immediately  thereafter 
he  returned  to  the  larger  room,  where  the  noonday  meal  was 
ready,  and  there  swallowed  coftee  and  ate  a  part  of  a  slice  of 
bread,  but  within  a  few  moments  was  seized  with  convulsions 
and  fell  upon  the  floor,  his  muscles  Jerking,  his  limbs  rigid, 
«ind  bloody  froth  appearing  upon  his  lips;  then  the  man's 
muscles  relaxed  for  a  short  time,  and  then  subsequently  the 
convulsions  followed  each  other  at  short  intervals.  The  strick- 
en man  called  for  water,  cried  out  the  name  of  a  relative,  be- 
came black  in  the  face,  his  Jaws  became  rigid,  and  within  15 
or  20  minutes  after  the  first  attack  he  departed  this  life.  The 
symptoms  manifested  by  insured  were  such  as  might  have  ap- 
peared in  a  case  of  uraemia,  and  many  of  them  would  appear 
in  epileptic  attacks.  No  autopsy  was  had,  and  no  remnants  of 
poison  were  found  on  his  person  after  death.  Held,  That  the 
evidence  was  sufllcient  to  sustain  a  verdict  in  plaintiff's  favor. 

[Judgment  for  plaintiff  below.     Here  affirmed  agrainst  society.] 

Schrader  v.  Modem  Brotherhood  of  America  (Neb.  S.  C.) : 

184  Northwestern  Reporter  (February  16.  1912)   267. 

Applications—Warranties — Rule  of  Construction: 

In  construing  a  contract  of  insurance  in  a  fraternal  benefi- 
ciary association,  for  the  purpose  of  determining  whether  the 
statements  made  in  the  written  application  therefor  were  in- 
tended to  be  representations  or  warranties,  the  court  will  take 
into  consideration  the  situation  of  the  parties,  the  subject- 
matter,  and  the  language  employed,  and  will  construe  a  state- 
ment made  therein  to  be  a  warranty  only  when  it  clearly  ap- 
pears that  such  was  the  intention  of  the  contracting  parties. 
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and  that  the  mind  of  each  party  consciously  intended  and  con- 
sented that  such  should  be  the  interpretation  of  his  statements. 

Same— False  Statements — ^When  Cause  for  Forfeiture: 

In  order  that  the  statements  in  an  application  shall  con- 
stitute a  defense  to  an  action  upon  the  certificate  of  member- 
ship it  is  incumbent  upon  the  association  to  plead  and  prove 
that  the  answers  were  made  as  written  in  the  application,  that 
they  were  false  in  some  particular  material  to  the  insurance 
risk,  and  that  the  association  relied  and  acted  upon  those 
answers. 

Policy — Beneficiary — Dependent: 

Where  a  woman,  who  is  without  means,  in  good  faith  leaves 
her  own  home  and  work,  and  assumes  and  for  years  faithfully 
performs  the  duties  of  a  housekeeper  for  a  member  of  a  fra- 
ternal beneficiary  association,  not  related  to  her  by  consan- 
guinity, under  an  agreement  that  in  consideration  for  such  ser- 
vices he  will  support  her,  and  at  his  death  leave  her  his  estate, 
and  no  evidence  is  offered  showing  any  improper  relations  be- 
tween them,  she  thereby  becomes  a  dependent  upon  such  mem- 
ber, and  as  such  is  eligible  as  a  beneficiary  in  a  certificate  of 
membership  issued  to  him  by  the  association  of  which  he  is  a 
member. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society 

and  intervener.] 
Gofl  V.  Supreme  Lodge  Royal  Achates  (Lipps,  Intervener) 
(Neb.  S.  C.) : 

184  Northwestern  Reporter  (February  16,  1912)  289. 

Mutual  Benefit  Society — Clerk    of    Local    Camp— Agency— Con- 
tract: 

The  by-laws  of  the  society  provided  that  no  local  camp  or 
any  of  its  officers  could  waive  any  by-law,  and  that  the  clerk  of 
the  local  camp  was  the  agent  of  such  camp,  and  not  the  agent  of 
the  society,  and  that  no  act  or  omission  on  his  part  should  create 
any  liability  against  the  society  or  waive  any  of  its  rights.  Held, 
That  the  duty  of  the  clerk  being  to  collect,  receipt  for  and  trans- 
mit assessments,  he  was  the  agent  of  the  society,  regardless  of 
the  provisions  of  the  by-law,  since  the  question  of  agency  is  one 
of  law  and  fact,  and  not  of  contractual  stipulations. 
Same — Same — Knowledge— Notice: 

Knowledge  of  a  clerk  of  a  local  camp  of  a  fraternal  benefit 
society,  who  was  in  fact  an  agent  of  the  society,  is  conclusively 
held  to  be  the  knowledge  of  the  society,  without  regard   to 
whether  he  communicated  the  facts  to  it 
Same— By-Laws — Waiver — Knowledge  of  Agent: 

The  society,  with  knowledge  of  the  suspension  of  the  de- 
ceased and  with  knowledge  through  its  agent,  a  collector  of  a 
local  camp,  of  the  fact  that  deceased  was  insane,  accepted  as- 
sessments and  retained  past  due  assessments.  Held,  That  this 
constituted  a  waiver  of  the  by-laws  limiting  the  right  to  rein- 
statement to  those  in  good  health. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Shultice  V.  Modem  Woodmen  of  America  (Wash.  S.  C.) : 
120  Pacific  Reporter  (February  19,  1912)  531. 
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Mutual  Benefit  Society — ^Taxation — Exemptions: 

Real  estate  obtained  by  an  appropriation  made  by  a  fraternal 
beneficiary  association  from  its  reserve  or  emergency  fund  for  a 
home  office  building,  occupied  and  intended  to  be  permanently 
used  for  that  purpose,  is  not  exempt  from  taxation  as  a  part  of 
such  fund,  imder  the  provisions  of  Section  4313  of  the  General 
Statutes  of  Kansas,  1909,  providing  that  "the  money  or  other 
benefit,  charity,  relief  or  aid  to  be  paid,  provided  or  rendered  by 
any  association  authorized  to  do  business  under  this  act,  and  the 
reserve  or  emergency  fund  of  such  association,  shall  ♦  ♦  ♦ 
be  exempt  from  all  taxes." 

[JudgTnent  against  society  below.     Here  affirmed  asrafnst  so- 
ciety.] 

Life  &  Annuity  Assn.  v.  Shilling,  County  Treasurer  (Kan. 
S.  C): 

120  Pacific  Reporter   (February  19,   1912)   648. 

Action  on  Poilcy — ^Appeal — Blil  of  Exceptions: 

The  policy  sued  on  was  not  made  a  part  of  the  bill  of  excep- 
tions. There  was  a  policy  in  the  transcript  but  it  was  in  no  way 
identified  as  the  policy  sued  on.  Held^  That  the  bill  of  excep- 
tions neither  containing  the  evidence  nor  identifying  it,  the 
court  could  not  consider  any  errors  in  the  admission  of  evidence 
or  the  giving  of  instructions  based  upon  the  provisions  of  the 
policy. 

[Judgment  for  plalntiiC  below.     Here  affirmed  against  society.] 
International  Order  of  Twelve  Knights  and  Daughters  of 
Tabor  V.  Jackson  (Ark.  S.  C): 

142  Southwestern  Reporter  (February  21,  1912)  1151. 

Reinstatement — ^Appiicatlon — Signature: 

Insured's  application  for  reinstatement  was  signed  b^  the 
secretary  of  the  local  lodge  at  his  request  Held,  That  the  ob- 
jection that  the  application  was  not  signed  personally  by  the  in- 
sured afforded  no  defense  to  the  society. 

Assessments — Non-Payment — Forfeiture — ^Waiver: 

Insured  was  suspended  for  the  failure  to  pay  assessments 
within  the  time  prescribed.  On  each  occasion  such  delinquency 
became  known  to  the  Supreme  Lodge.  Several  times  when  he 
did  not  pay  within  due  time,  his  local  lodge  advanced  the  as- 
sessments for  him  out  of  a  fund  maintained  by  it  to  assist  un- 
fortunate members;  the  local  secretary  had  also  paid  several 
assessments  for  insured  out  of  his  personal  funds.  Held,  That 
no  claim  of  waiver  can  be  sustained  because  the  local  secre- 
tary as  his  friend,  or  the  local  lodge,  in  the  dispensation  of 
its  charity,  failed  to  continue  to  pay  his  dues  for  him.  Neither 
was  under  any  obligation  to  do  so,  and  the  fact  that  they  did 
neither  obligated  them  to  continue  to  do  so  nor  in  the  slightest 
relieve  the  doctor  of  his  obligation  to  the  Supreme  Lodge  to  pay 
promptly  his  assessments  at  the  end  of  each  month. 

[Judgment  for  plaintiff  below.  Here  reversed  In  favor  of  society.] 
Supreme  Lodge  Knights  &  Ladies  of  Honor  v.  Anderson 
(Ky.  C.  A.): 

142  Southwestern  Reporter  (February  21,  1912)   1069. 
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Mutual    Benefit    Society — Contract — ^Application: 

It  le  not  necessary  tO  make  the  application  a  part  of  the  cer- 
tificate, that  there  should  be  an  express  reference  in  express 
words  to  the  application,  making  it  expressly  a  part  of  the  con- 
tract. If  there  be  in  the  certificate,  or  in  the  constitution  or 
by-laws,  such  reference  to  the  application  as  upon  any  fair 
construction  makes  it  plain  that  it  was  the  intention  of  the  par- 
ties that  the  application  should  be  a  part  of  the  certificate,  then 
the  court  will  so  treat  it. 

Same — Same— Same : 

The  constitution  and  by-laws  of  the  society  provided  that 
"if  the  statements  or  declaration  in  the  application  for  mem- 
bership shall  be  in  any  respect  untrue  upon  which  a  benefit 
certificate  was  issued,  the  benefit  certificate  shall  be  null  and 
void  and  of  no  elfect."  Held,  That  this  provision  of  the  con- 
stitution and  by-laws  elfectually  writes  the  application  into  the 
certificate  as  a  part  of  it. 

Same — Certificate— Alteration — Evidence    Considered : 

Three  witnesses,  two  sisters  and  one  brother  of  J.  L.  A. 
Thompson,  testified  positively  and  emphatically  that  they  saw 
J.  L.  A.  Thompson  erase  the  letters  "ren"  from  the  word  "chil- 
dren" in  the  certificate' after  the  death  of  the  assured.  J.  L.  A. 
Thompson  himself,  his  wife,  and  one  other  witness  not  related, 
and  not  interested,  as  she  testifies,  testify  that  the  certificate, 
with  the  letters  "ren"  erased,  was  in  that  form  when  the  cer- 
tificate was  sent  back  for  collection,  after  the  death  of  Susan 
Thompson,  the  assured.  J.  A.  Q.  Williams,  the  secretary  of 
the  association,  testified  that  the  certificate  had  been  altered 
by  the  erasure  of  the  letters  "ren"  from  the  word  "children"  in 
the  certificate,  and  that  that  erasure  occurred  after  he  had  is- 
sued the  certificate.  Heldj  That  the  evidence  was  sufficient 
to  show  that  the  certificate  had  been  altered  as  claimed. 

[Judgment   for  defendants  below.     Here   reversed   In  favor  of 
plaintiff.] 

Thompson  et  al.  v.  Thompson  et  al.  (Miss.  S.  C.) 

57  Southern  Reporter  (February  24,  1912)  291. 

By-Law — Occupation — "Saloon" — "Bartender" — Pleading: 

The  by-laws  of  the  association  provide  that  If  a  member 
shall  engage  In  the  manufacture  or  sale  of  spirituous,  malt,  or 
vinous  liquors  to  be  used  as  a  beverage.  In  the  capacity  of  pro- 
prietor, stockholder,  agent,  or  servant,  he  shall  ipso  facto  forfeit 
his  membership  and  insurance.  It  was  alleged  by  the  defendant 
in  its  answer  that  insured  "engaged  in  the  occupation  of  bar- 
tender in  a  saloon."  Held,  That  the  allegation  sufficiently 
showed  a  breach  of  the  contract  A  "saloon"  Is  a  place  where 
intoxicating  liquor  Is  sold  as  a  beverage,  and  a  "bartender"  is 
one  who  works  In  a  saloon  serving  the  patrons  with  drinks  and 
refreshments.  , 

Same — Prohibited  Occupation — Lawful   Bualnets: 

The  by-laws  of  the  association  provided  that-  if  a  member 
shall  engage  in  the  manufacture  or  sale  of  spirituous,  malt,  or 
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vlnouB  liquors  to  be  used  as  a  beverage,  in  the  capacity  of  pro- 
prietor, stockholder,  agent,  or  servant,  he  shall  ipso  facto  forfeit 
his  membership  and  insurance.  It  is  claimed  by  plaintifT  that 
this  provision  is  void  under  Sec.  5057,  Mont  Rev.  Code,  provid- 
ing: ''Any  contract  by  which  any  one  is  restrained  from  ex- 
ercising a  lawful  profession,  trade  or  business  of  any  kind  *  * 
is  to  that  extent  void."  Held,  That  the  statute  simply  de- 
clared the  common  law  which  is  in  force  in  every  ^tate  in  the 
union  either  as  a  statute  or  a  rule  of  common  law,  and  does  not 
apply  so  as  to  invalidate  such  an  exception  in.  an  insurance 
policy. 

Same— Same— Forfeiture : 

If  the  by-laws,  rules,  and  regulations  so  provide,  the  mere 
breach  by  the  insured  in  engaging  in  a  prohibited  occupation 
forfeits  his  claim  to  benefits,  or,  in  other  words,  the  provisions 
of  forfeiture  are  self-executing. 

Action    on    Pol icy^Evidence— Proofs   of    Death: 

Proofs  of  death  furnished  and  put  in  evidence  by  plaintifT 
could  be  treated  as  admissions  by  him  including  a  statement 
therein  showing  insured's  violation  of  a  prohibited  occupation 
clause. 

[Judgrment  for  society  below.    Here  affirmed  In  favor  of  society.] 
Schwanekamp   v.   Modem  Woodmen  of  America   (Mont. 
S.  C): 

120  Pacific  Reporter  (February  26,  1912)  806. 

By-Laws — Beneficiary — Illegal   Designation : 

Where  the  class  of  persons  to  whom  the  benefits  shall  be 
paid  is  prescribed  by  the  society,  neither  the  society  nor  the 
member,  nor  both,  can  divert  the  fund  from  that  class,  and  the 
designation  of  an  ineligible  person  is  ordinarily  void  or  inef- 
fectual. 

Same— Same — Rule   of  Construction: 

Courts  must  construe  the  rules  and  regulations  of  a  fra- 
ternal beneficiary  society  liberally  to  effect  its  benevolent  pur- 
poses. Where  any  doubt  exists  as  to  which  of  two  claimants 
Is  entitled  to  the  proceeds  of  a  benefit  certificate,  the  determi- 
nation should  be  in  favor  of  the  one  having  a  natural  right, 
that  is  to  say,  it  should  go  to  insured's  mother  rather  than  to 
a  stranger,  the  mother  being  the  legal  heir. 

Same— Same— Illegal    Designation — Distribution: 

The  by-laws  provided  "in  case  of  the  death  of  a  member 
in  good  standing,  the  benefits  shall  be  paid  to  his  legal  heirs 
designated  in  the  application  for  endowment  certificates.  If 
one  or  more  members  of  the  beneficiaries  shall  die  during  the 
lifetime  of  the  member,  the  surviving  beneficiary  or  beneficiaries 
shall  be  entitled  to  the  benefits  equally,  unless  otherwise  pro- 
vided in  the  application  for  endowment  certificate;  and  if  all 
the  beneficiaries  shall  die  during  the  lifetime  of  a  member,  and 
he  shall  have  made  no  other  provision,  or  no  legal  heir  shall 
appear  within  twelve  calendar  months  from  the  death  of  a  mem- 
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ber,  the  certificate  shall  be  null  and  void."  Held,  That  the 
designation  of  an  illegal  beneficiary  was  equiy&lent  to  a  failure 
to  designate,  under  the  by-law,  consequently  the  insured's 
mother,  his  only  heir,  was  entitled  to  the  proceeds  where  an 
illegal  beneficiary  had  been  named  in  the  certificate. 

[Judgment  for  designated  beneficiary  below.     Here  reversed  in 

favor  of  mother.] 
Journeymen  Butchers'  Protective  &  Benevolent  Assn.  of 
the  Pacific  Coast  v.  Bristol  et  al.  (Cal.  D.  C.  A.) : 
120  Pacific  Reporter  (February  26.  1912)  787. 


Action  on   Policy^Forfeiture— Burden   of  Proof: 

In  an  action  on  a  benefit  certificate,  that  insured  forfeited 
his  insurance  by  reason  of  the  use  of  intoxicants  is  an  affirma- 
tive defense,  and  the  burden  was  on  the  defendant  society  to 
sustain  it 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Junior  Order  United  American  Mechanics  v.  Ringo  (Ky. 
C.   A.): 

143  Southwestern  Reporter  (February  28,  1912)  22. 

Action  on  Policy— Breach  of  Warranty— Statement  at  to  Health: 
In  the  application  for  the  benefit  certificate,  the  applicant 
was  asked  whether  or  not  he  ever  had  piles.  He  answered 
that  he  had,  and  gave  the  details  of  the  attack,  including  its 
date,  duration,  and  results,  indicating  that  he  had  had  an 
operation  for  the  same.  Held,  That  it  cannot  be  said  that  the 
Jury's  finding  that  deceased  had  had  an  ulcer  of  the  rectum 
is  inconsistent  with  his  representations,  taken  as  a  whole.  It 
does  not  necessarily  follow  from  their  answer  that  deceased 
was  affiicted  with  any  ulcer,  other  than  the  attack  of  piles  re- 
ferred to  by  him. 

Same — Same— Same— Sufficiency  of  Evidence: 

The  company  refused  payment  for  the  reason  that  the  in- 
sured, at  the  time  of  his  application,  was  affected  with  tuber- 
culosis, and  had  changed  his  residence  on  account  of  his  health, 
all  of  which  was  denied  in  the  application.  On  behalf  of  plain- 
tiff the  evidence  showed  that  at  the  time  he  made  the  applica- 
tion, he  was  examined  by  defendant's  medical  examiner  who 
made  a  report  to  defendant  showing  the  applicant  to  have  been 
in  good  health  and  that  he  showed  no  evidence  of  lung  trouble. 
The  examiners  had  known  the  applicant  for  twenty  years.  Ap- 
plicant's landlady,  as  did  her  husband,  testified  that  applicant 
thought  that  he  was  suffering  from  piles,  and  that  the  reason 
why  he  went  to  western  Texas  was  to  look  after  business  he 
had  there.  Held,  That  the  evidence  was  sufficient  to  support 
a  verdict  for  plaintiff. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Knights  of  Maccabees  of  the  World  v.  Hunter  (Texas  C. 
C.  A.) : 

143  Southwestern  Reporter  (February  28,  1912)  369. 
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AppMcatiorh— Rejection — Conttructlon : 

The  application  contained  the  following  questions  and  an* 
swers:  "Are  you  applying  for  additional  insurance?  No.'* 
"Number  of  present  certificate?"  No  answer  given.  "Have  you 
been  rejected  within  six  months?  No."  "Are  you  a  social 
member?  No."  "Have  you  ever  been  a  member  of  this  order? 
No."  Held,  That  the  question  as  to  rejections,  being  among 
questions  relating  to  the  defendant  order,  must  be  held  to  re- 
late to  rejections  by  the  order. 

Same— Same — Perverelon  of  Facts  by  Examiner — Estoppel: 

In  answer  to  a  question  in  his  application  as  to  whether  or 
not  he  had  made  application  to  and  been  rejected  by  any 
fraternal  beneficiary  organization,  insured  stated  that  he  had 
applied  for  membership  in  another  organization  but  that  he  had 
not  at  that  time  heard  from  his  application.  The  medical  ex- 
aminer inserted  the  word  "No"  in  answer  to  this  question. 
The  insured  signed  the  examiner's  report  without  reading  it 
Held,  That  the  examiner  was  the  agent  of  the  order  and  not  of 
the  insured,  and  insured  was  not  bound  by  his  answer,  the  or- 
der being  estopped  to  rely  upon  the  falsity  as  a  defense. 

Same— Same — Opinion    of   Examiner — Materiality: 

Insured  was  asked  in  his  application  whether  or  not  he 
had  ever  been  rejected  for  membership  in  other  orders.  He  did 
not  disclose  that  a  local  examiner  of  another  order  had  told 
him  that  his  application  to  such  other  order  would  probably  be 
rejected.  Held,  That  where  the  local  examiner  of  the  other 
order  had  no  authority  to  reject  the  application,  his  opinion 
was  not  contemplated  by  the  question,  and  insured's  failure  to 
disclose  this  fact  did  not  avoid  the  policy. 

[Judgrment  for  plaintiff  below.    Here  afllrmed  against  society.] 
Supreme  Lodge  of  the  Fraternal   Brotherhood   v.  Jones 
(Texas  C.  C.  A.): 

143  Southwestern  Reporter  (February  28,  1912)   247. 

By-Laws — Beneficiary — ^Vested    Interest: 

Where  the  by-laws  of  the  society  authorized  a  change  of 
beneficiaries,  the  original  beneficiary  had  no  vested  interest 

Same— Same — Change  of  Designation — Who   May  Object: 

Where  a  member  of  a  fraternal  benefit  society  has  the 
right,  under  the  laws  of  the.  order,  to  change  the  beneficiary, 
and  does  make  a  change  in  the  manner  prescribed  by  the  laws 
of  the  order,  no  one  but  the  society  itself  can  question  the 
eligibility  of  the  person  thus  designated,  and  the  original  bene- 
ficiary has  no  right  to  complain,  even  though  the  new  bene- 
ficiary does  not  fall  within  the  class  specified  by  the  laws  of 
the  order.  In  other  words,  that  the  society  itself  may  waive  the 
ineligibility  of  the  designated  beneficiary,  and  that  the  original 
beneficiary,  having  no  vested  interest  in  the  benefit,  is  not  in 
position  to  complain. 

Same — Same — Same— Illegality — Waiver: 

Suit  was  brought  by  the  original  beneficiary  to  recover  on  a 
benefit  certificate.    The  substituted  beneficiary  intervened  and 
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was  made  a  party.  While  the  cause  was  pending  the  three  par- 
ties entered  into  an  agreement  whereby  it  was  stipulated  that  if 
the  society  was  liable,  the  court  should  determine  which  of  the 
two  claimants  was  entitled  to  the  fund.  It  Is  insisted  by  the 
original  beneficiary  that  the  effect  of  the  agreement  of  the  so- 
ciety was  to  transfer  to  her  the  society's  right  of  raising  the 
Question  as  to  who  was  entitled  to  the  fund.  Held,  That  bjr  en- 
tering into  the  agreement  and  pleading  other  defenses  the  so- 
ciety, in  effect,  waived  its  objection  to  the  ineligibility  of  the 
new  beneficiary. 

Same— Same— Sam»— Application— Signature: 

Signature  of  an  Illiterate  person  by  mark  is  not  the  exclu- 
sive UMthod  by  which  an  instrument  may  be  signed  by  him. 
The  act  of  a  local  secretary  of  a  benefit  society  signing  in- 
sured's name  to  an  application  for  change  of  beneficiary,  in  his 
presence  was  sufiftclent 

Same— Same — Same — Irregularitlea: 

The  name  of  the  president  of  the  local  lodge  was  signed, 
without  authority,  to  the  application  for  change  of  beneficiary. 
Held,  That  this  was  an  irregularity  which  only  the  society  could 
take  advantage  of. 

Same— Same — Same— Same — Burden  of  Proof: 

In  an  action  by  the  original  beneficiary  of  a  benefit  cer- 
tificate against  a  substituted  beneficiary  and  the  association, 
the  burden  was  upon  plaintifT  to  show  that  the  certificate  made 
payable  to  the  substituted  beneficiary  was  obtained  without 
authority  from   insured. 

[Judgment  for  ori^nal  beneficiarv  below.    Here  reversed  in  favor 
of  substituted  beneficiary.] 

Longer  v.  Carter  (Ark.  S.  C.) : 

143  Southwestern  Reporter  (March  6,  1912)  676. 

Action  on   Pol Icy-^ulclde— Sufficiency  of  Evidence: 

The  engineer  of  the  train  which  caused  insured's  death  tes- 
tified that  insured  deliberately  stepped  in  front  of  the  engine 
with  his  face  towards  it.  At  the  time,  the  train  was  moving  at 
the  rate  of  40  miles  per  hour.  Insured  was  25  years  old.  When 
picked  up,  he  was  fairly  well  dressed,  but  had  only  one  cent 
in  his  pocket,  and  appeared  as  though  he  had  not  been  shaved 
for  ten  days.  As  controverting  the  theory  of  suicide,  evidence 
was  given  tending  to  show  that  there  was  no  motive  on  the  part 
of  insured  to  take  his  life;  that  he  was  a  man  of  good  habits 
and  cheerful  disposition;  that  he  expected  to  be  married  in 
about  six  months.  Evidence  was  also  furnished  by  experts 
tending  to  show  that  the  bruises  and  contusions  resulting  from 
the  accident  could  have  been  received  differently  from  the 
manner  testified  to  by  the  engineer.  Held,  That  the  evidence  was 
sufficient  to  sustain  a  verdict  that  insured  did  not  step  in  front 
of  the  train  with  intent  to  commit  suicide. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Knights  of  Maccabees  of  the  World  v.  Johnson   (Texas 
C.  C.  A.) : 

148  Southwestern  Reporter  (March  6.  1912)  718. 
1912-16 
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Application  for  Charter — Purposes — Statute— Names: 

Application  for  a  corporate  charter  was  made  by  certain 
men  who  were  members  of  the  Order  of  Moose.  The  applica- 
tion showed  the  purpose  of  the  proposed  corporation  to  be  so- 
cial enjoyment  and  protection  of  the  widows  and  orphans  of 
deceased  members.  Held,  That  the  application  showing  a  dou- 
ble purpose  of  the  charter  could  not  be  granted,  since  under 
Pa.  Acts  1874,  relating  to  the  incorporation  of  clubs,  the  incor- 
poration must  be  for  a  single  purpose.  Held,  further,  That  the 
name  under  which  the  applicant  desired  to  be  incorporated  be- 
ing appropriate  to  those  used  by  fraternal  benefit  orders,  tend- 
ing to  mislead  and  confuse  the  public,  furnished  additional  rea- 
sons for  refusing  the  application. 

Same— Subordinate  Lodge  of  Benefit  Society — Incorporation  as 
Club: 

Acts  Pa.  April  6,  1893,  P.  L.  10,  provides  for  the  incorpora- 
tion of  Supreme  Lodges  with  the  right  to  establish  subordinate 
lodges,  defining  the  objects  and  powers  of  such  subordinate 
lodges.  Held,  That  to  incorporate  such  a  subordinate  lodge  as 
a  club  would  be  giving  it  a  charter,  and  purpose  for  which  it 
was  not  organized,  which  would  not  be  sanctioned  by  the  law. 
[Application  refused.] 

Application  of  East  Liberty  Lodge  No.  58  Loyal  Order  of 
Moose  for  Charter  (Allegheny  Co.  C.  P.) : 

60  Pittsburg  Legal  Journal  (March  8,  1912)  268. 

Action     on     Policy — Disappearance— Presumption — Burden     of 
Proof: 

Where  suit  was  instituted  to  recover  on  a  policy  on  the 
life  of  Insured,  who  disappeared  two  years  prior  to  the  filing 
of  the  suit,  ^e  burden  was  on  the  plaintiff  to  prove  his  death, 
the  presumption  being  that  he  was  then  alive. 

Same— Same— Deatli — How  Proved: 

In  an  action  to  recover  on  a  policy  on  the  life  of  the  in- 
sured, in  the  absence  of  direct  or  positive  proof,  the  fact  of 
death  could  be  established  in  either  of  two  modes:  (1)  By 
proof  that  at  last  accounts  he  was  in  a  position  of  particular 
peril,  as,  for  example,  that  he  was  dangerously  ill,  or  exposed 
to  great  peril  of  disease  or  accident,  etc.,  or  even  that  he  was 
near  a  river,  despondent,  and  threatening  to  kill  himself.  (2)  By 
showing  that  his  character,  habits,  condition,  affections,  attach- 
ments, etc.,  were  such  as  to  render  his  absence  from  home  and 
family  for  any  cause  other  than  his  death  Improbable. 

Same— Same— Same — When  Question  for  Jury: 

In  an  action  on  a  policy,  where  insured  had  disappeared 
and  had  not  since  been  heard  of,  for  the  trial  court  to  refuse 
to  submit  the  question  to  the  jury  the  Insufficiency  of  the 
showing  made  to  create  the  necessary  Improbability  of  life's 
continuance  must  be  so  apparent  that  reasonable  minds  would 
not  differ  concerning  such  insufficiency.  When  the  evidence 
is  such  that  the  question  becomes  dependent  upon  shades  of 
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character  and  condition,  or  degrees  of  affection  or  of  strength 
of  attachment,  or  of  the  comparative  controlling  influences  of 
different  affections  or  different  attachments,  and  reasonable 
minds  may  well  differ  as  to  absence,  without  death,  being 
probable  under  the  circumstances  disclosed,  the  question  should 
be  submitted  to  the  Jury. 

Same— Same— Same— Same : 

The  insured  was  a  steady,  sober,  industrious  workingman 
with  regular  employment  at  wages  which  gave  comfortable  pro- 
vision for  his  family.  He  had  had  a  flxed  place  of  abode  for 
years.  During  his  entire  married  life  of  over  eleven  years 
he  had  abided  with  his  wife  and  children,  doing  his  duty  by 
them.  He  was  strongly  domestic  in  his  tastes  and  habits, 
spending  his  evenings  at  home  with  his  family.  He  belonged 
to  two  fraternal  orders  and  was  a  faithful  attendant  at  their 
meetings.  He  belonged  to  this  defendant  order,  and  carried 
this  insurance  on  his  life  for  his  wife's  benefit  for  over  seven 
years.  He  appeared  to  be  unusually  devoted  to  his  home  and 
family  and  liked  to  play  with  the  children,  helped  his  wife  in 
her  housework,  gave  her  his  monthly  wage.  His  sisters  lived 
in  the  same  city.  He  visited  them,  and  to  them  and  others 
he  expressed  contentment  with  his  home  and  family.  Held, 
That  this  evidence  warranted  a  finding  that  insured,  who  had 
disappeared,  was  dead. 

[Judgment  for  plalntiif  below.    Here  affirmed  afirainst  society.] 
Springmeyer  v.  Sovereign  Camp,  Woodmen  of  the  World 
(St  Louis  C.  A.): 

143  Southwestern  Reporter   (March  13,   1912)    812. 

Action  on  Poilcy — ^Violatiorv  of  Law — Instructions: 

Where  the  defense  in  an  action  on  a  policy  of  insurance 
was  that  insured  had  come  to  his  death  in  consequence  of  the 
violation  of  law,  the  court  should  have  told  the  Jury  what  con- 
stituted a  violation  of  law. 

Same— Same— Same — Conformity  to   Proof: 

In  an  action  on  a  policy  where  the  defense  was  that  in- 
sured met  death  in  consequence  of  the  violation  of  law,  the 
evidence  showed  that  insured  fired  two  shots  at  one  T,  where- 
upon T  turned  and  fired  on  insured,  killing  him.  Held,  That 
there  being  no  evidence  that  T  was  advancing  on  insured  at  the 
time  the  latter  fired,  an  instruction  submitting  to  the  Jury  the 
question  of  whether  or  not  insured  acted  in  self-defense  was 
error. 

Same— Same— Same : 

In  an  action  on  a  policy  where  the  defense  was  that  insured 
met  death  in  consequence  of  the  violation  of  law,  where  the 
evidence  showed  that  insured  was  killed  by  one  T  after  he 
had  fired  upon  T,  the  Jury  should  have  been  instructed  to 
find  for  the  plaintiff,  unless  they  believed  from  the  evidence 
that  decedent  brought  on  the  difficulty  by  shooting  at  T  with 
intent  to  kill  him  or  infiict  upon  him  great  bodily  harm,  in 
which  event,  and  if  they  so  believed,  they  should  find  for  the 
defendant. 


Digitized  by  VjOOQ IC 


228  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXV 

Same— Same— Evidence — Judgment  of  Criminal  Court: 

In  an  action  on  a  policy  where  the  defense  was  that  insured 
met  death  in  consequence  of  the  violation  of  law,  it  was  proper 
to  exclude  from  the  consideration  of  the  Jury  the  Judgment  of 
the  examining  court  acquitting  insured's  slayer  on  the  ground 
that  he  had  acted  in  self-defense. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 

society.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Purdom 
(Ky.  C.  A.): 

143  Southwestern  Reporter  (March  20,  1912)   1021. 

Application — Breach  of  Warranty — ^'Intoxication": 

Insured  warranted  in  his  application  that  he  had  never 
been  "addicted  to  excessive  or  intemperate  use  of  any  liquors/' 
and  that  he  had  not  been  intoxicated  within  the  year  preceding. 
Witnesses  were  introduced  who  testified  that  although  insured 
was  addicted  to  the  use  of  liquors,  his  use  of  them  was  not 
to  such  an  extent  as  to  be  termed  intemperate  or  excessive. 
It  was  shown  that  intoxicants  had  a  very  peculiar  effect  on 
him,  and  that  one  drink  would  frequently  give  him  the  appear- 
ance of  being  intoxicated.  One  or  two  witnesses  testified  that 
they  had  seen  him  dnmk,  perhaps  during  the  term  covered 
by  the  question  and  answer  in  the  application.  Held,  That  the 
evidence  was  sufficient  to  support  a  verdict  that  insured  had 
not  been  intoxicated  and  had  not  been  addicted  to  the  excessive 
or  intemperate  use  of  liquors.  Intoxication  is  a  term  which» 
in  its  everyday  application,  is  given  a  very  broad  meaning.  To 
some  men,  it  means  being  under  the  infiuence  of  the  intoxicant 
to  such  an  extent  as  to  render  the  person  helpless,  while  others 
speak  of  one  as  intoxicated  when  slightly  under  the  infiuence 
of  the  intoxicant,  or,  as  Webster  defines  it,  a  "state  of  being 
drunk;  inebriety;  drunkenness." 
Same — Same — Consumption — Sufficiency   of   Evidence: 

Insured  warranted  in  his  application  that  he  had  never  had 
consumption.  The  physician  who  examined  insured  at  the  time 
of  his  application  testified  that  no  member  of  insured's  family 
had  ever  been  affected  with  tuberculosis  during  the  year  pre- 
ceding the  application.  There  was  evidence  tending  to  show 
that  the  applicant  frequently  exposed  himself  to  the  inclemencies 
of  the  weather  in  looking  after  his  business,  and  that  from 
such  exposure  he  contracted  colds,  and  that  his  cough  was  due 
to  this  cause.  It  was  further  shown  that  the  altitude  where 
he  lived  was  low,  and  that  many  persons  living  in  that  section 
of  the  country  were  subject  to  cough.  Held,  That  the  verdict 
of  the  Jury  that  insured  had  never  had  consumption  would 
not  be  disturbed. 
Same— Same — ^Action — Instruction: 

An  instruction  requiring  the  Jury  to  find  for  the  company 
if  every  question  propounded  in  the  application  was  not  true 
was  as  favorable  to  the  company  as  it  should  have  been. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
National   Council   of   Knights   &   Ladies   of   Security   v. 
Wilson  et  al.    (Ky.  C.  A.): 

148  Southwestern  Reporter  (March  20,  1912)   1000. 
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By-Laws— Suicide — Construction : 

At  the  time  insured  became  a  member  of  the  society,  the 
by-lawg  were  silent  as  to  suicide.  Fourteen  years  later  the 
by-laws  were  amended  so  as  to  provide  that  the  taking  of  his 
own  life  by  a  member  within  five  years  from  and  including  the 
date  of  his  initiation,  whether  he  be  then  sane  or  insane, 
shall  cancel  and  render  null  and  void  his  insurance.  Later 
another  amendment  was  made  by  which  it  was  provided  that 
"The  taking  of  his  own  life  by  a  member,  whether  he  be  then 
sane  or  insane,  after  five  years  from  the  date  of  his  initiation, 
and  within  five  years  from  and  including  the  date  of  his 
changing  from  a  lower  to  a  higher  certificate,  shall  cancel  and 
render  null  and  void  the  benefit  certificate,  to  the  extent  of  the 
increased  amount  of  the  benefit,  and  terminate  the  rights  of 
all  persons  thereto."  Held,  That  where  eighteen  years  after 
his  initiation  a  member  took  his  own  life,  although  less  than 
five  years  after  taking  out  a  new  certificate  payable  to  a  new 
beneficiary  for  the  same  amount,  neither  of  the  amendments 
to  the  by-laws  were  applicable. 

Same— Same— Forfeiture : 

A  mutual  benefit  society,  in  the  absence  of  by-laws  regulat- 
ing liability  in  event  of  suicide,  is  not  liable  on  its  promise  to 
pay,  where  the  insured,  in  sound  mind,  destroys  his  life,  thereby 
intentionally  precipitating  the  event  upon  the  happening  of 
which  the  policy  was  to  become  payable. 

Same— Same— Same : 

The  fact  that  the  by-laws  of  a  mutual  benefit  insurance 
society  provided  that  suicide  within  five  years  after  initiation 
should  avoid  the  policy,  did  not  raise  a  presumption  that 
suicide  after  that  time  would  not  bar  liability  whether  insured 
was  sane  or  insane. 

Action  on   Policy-^uiclde—Presumptlone— Sanity: 

That  insured  committed  suicide  is  not  alone  sufficient  to 
remove  the  presumption  of  sanity  which  obtains  in  all  cases 
where  human  conduct  is  under  investigation. 

Same— Same— insane  Act — Burden  of  Proof: 

Where  insured  committed  suicide,  the  burden  is  on  plaintiff 
In  an  action  on  a  benefit  certificate  to  prove  that  he  was  not  of 
sound  mind  at  the  time. 

Same— Same— Same — Sufficiency  of  Evidence: 

The  persons  who  saw  most  of  insured  during  the  weeks 
or  months  immediately  prior  to  his  death  all  testify  that  there 
was  nothing  in  his  conversation,  conduct  or  bearing  tending 
to  show  insanity.  The  proprietor  of  the  hotel  where  insured 
resided  for  some  months  prior  to  his  death  and  in  a  room 
of  which  he  took  his  own  life,  testified  that  he  was  in  constant 
intercourse  with  him,  seeing  him  two  or  three  times  a  day; 
that  he  often  came  into  his  private  ofilce  and  talked  with  him. 
and  the  only  infipression  made  upon  the  witness'  mind  was 
that  he  was  a  more  than  usually  bright  and  intelligent  man, 
normal  in  his  habits  and  conduct,  particular  about  his  person 
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and  dress,  gentlemanly  and  "in  every  way  mild,  gentle  and 
genial,"  and  that  In  his  opinion  his  mental  condition  was 
normal.  Letters  written  by  him,  relating  to  his  contemplated 
act,  strongly  supported  the  presumption  of  sanity.  Held,  That 
the  evidence  was  sufficient  to  show  that  insured  was  not  insane. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
society.] 

Supreme  Council  of  Royal  Arcanum  v.  Wishart   (U.  S. 
C.  C.  A.,  3rd.  Cir.): 

192    Federal   Reporter    (March   21,    1912)    468. 

Mutual   Benefit  Society — ^By-Lawe^Expulslon — ^Validity: 

Membership  in  a  mutual  benefit  society  was  conditioned 
upon  compliance  with  the  constitution  of  Uie  society,  which» 
among  other  things,  provided  that  only  such  as  live  up  to 
and  observe  certain  laws  of  their  religion  and  church  should 
be  entitled  to  retain  membership  in  the  society.  Held,  That 
an  expulsion  of  a  local  order  of  the  society  and  members 
thereof  for  failure  to  observe  such  laws  and  requirements,  where 
a  hearing  had  been  given  them  in  accordance  with  the  by-law8» 
would  not  be  set  aside. 

[Judgment  for  defendant.] 

Slavonic  Beneficial  Society  v.  Slovak  Union   (Allegheny 
Co.  C.  P.): 

60  Pittsburg  Le^al  Journal   (March  28.  1912)   286. 

By-Laws — Requirement  of  Uniform — Reasonableness — ^Waiver: 

The  constitution  of  the  society  provided:  "Within  a  year 
from  their  admission,  all  members  must  be  supplied  with  the 
society  uniform,  otherwise  they  shall  lose  all  the  rights  to  bene- 
fits and  may  be  canceled  from  membership."  The  facts  show 
that  after  repeated  requests  to  get  a  costume  and  repeated 
warnings  of  the  consequences  of  a  refusal,  the  plaintiff  finally 
absolutely  refused,  "whereupon  it  was  determined  that  he  shall 
have  no  benefits,"  and  all  this  before  his  injury.  Subsequent  to 
the  injury  he  appeared  before  a  meeting  of  the  directors  on  the 
matter  of  his  claim  for  benefits,  at  which  meeting  he  was  asked 
whether  he  would  forthwith  comply  with  the  requirement  for  the 
uniform,  and  answered  that  he  never  would  do  so,  whereupon  it 
was  voted  that  he  be  allowed  no  benefits.  Held,  That  the  re- 
quirement was  reasonable.  Held,  further.  That  the  action  of 
the  directors,  asking  plaintiff  if  he  would  forthwith  comply  with 
the  requirement,  cannot  be  taken  as  a  waiver  of  the  forfeiture 
of  membership. 

Same— Same— Forfeiture : 

The  by-laws  provided  that  members  "shall  be  punished  with 
suspension  of  the  sick  benefit  •  •  •  who  shall  not  have 
the  society's  uniform."  Held,  That  under  this  provision  the 
member's  right  to  benefits  is  suspended  so  long  as  he  shall  not 
have  the  society's  uniform. 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 
Solarl  V.  Italian  Soc.  of  Columbus  (Mass.  S.  J.  C.) : 

97  Northeastern  Reporter  (March  26,  1912)  766. 
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Policy — Beneficiary — ^Children'*: 

The  word  "children,"  as  used  in  an  insurance  policy,  does 
not  include  grandchildren.  The  word  "child"  in  its  ordinary 
sense  means  a  son  or  daughter — a  descendant  of  the  first  degree. 

Same — Same— Vested  Interest — Parties: 

The  beneficiary  in  a  mutual  benefit  certificate  has  no  vested 
interest  which  would  pass  by  descent  Hence,  under  a  certifi- 
cate payable  to  insured's  children,  upon  the  death  of  one  of 
such  children,  that  child's  heirs  would  not  be  necessary  parties 
to  an  action  on  the  certificate. 

Same — ^Testamentary  Character — Estate: 

Although  a  benefit  certificate  speaks  from  the  death  of  the 
holder  of  the  certificate,  it  is  not  a  testamentary  disposition  of 
property  of  the  holder,  since  the  property  does  not  become  a 
part  of  his  estate  and  is  not  subjected  to  payment  of  debts  or 
costs  of  administration. 

[Judgment    for    plaintiffs    below.      Here    affirmed    against    80« 
dety.] 

Martin  et  al.  v.  Modem  Woodmen  of  America  (111.  S.  C.) : 

97  Northeastern  Reporter  (March  26,  1912)   698. 

Mutual  Benefit  Society — Contract — Construction: 

The  application  for  a  fraternal  benefit  certificate,  the  ex- 
amination by  the  physician,  the  by-laws  of  the  society  and  the 
certificate  issued  were  all  to  be  considered  as  the  contract  be- 
tween the  parties,  and  their  meaning  and  construction  were 
questions  for  the  court 

Same— Application — Breach  of  Warranty — Forfeiture: 

The  application  for  the  certificate  contained  this  question: 
"Have  either  of  your  parents,  or  any  of  your  uncles,  aunts» 
brothers  or  sisters,  or  other  blood  relatives,  been  afflicte.d  with 
consumption,  scrofula,  cancer,  insanity,  epilepsy,  gout,  rheuma- 
tism or  any  other  hereditary  disease?"  This  question  was  read 
by  the  medical  examiner  to  the  applicant,  and  he  answered, 
''No."  The  application  warranted  the  answers  to  be  true,  and 
stipulated  that  it  should  form  the  basis  of  the  agreement,  and 
constitute  a  warranty  and  a  part  of  the  certificate  which  pro- 
vided that  it  was  issued  on  the  warranties,  conditions  and  agree- 
ments. The  by-laws  of  the  society  provided  that  there  should 
be  no  recovery  in  case  of  false  representations.  Held,  That  the 
answer  given  in  the  application  was  material  to  the  risk,  and 
its  falsity  avoided  the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Enright  v.  National  Council  Knights  and  Ladies  of  Se- 
curity (HI.  S.  C): 

97  Northeastern  Reporter  (March  26,  1912)   681. 

Application — Breach  of  Warranty — Forfeiture: 

Insured  was  required  in  her  application  to  answer  the  fol- 
lowing question:  "Has  any  examining  physician  or  physicians 
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for  life  Insurance  company,  association  or  society  ever  declined 
to  recommend  your  application?"  She  answered,  "No."  Now 
this  answer  was  untrue,  as  she  had  been  examined  by  Dr. 
Walter,  who  declined  to  recommend  her  for  life  insurance  in 
defendant's  company.  Held,  That  her  statement  constituted  a 
warranty,  and  its  falsity  avoided  the  policy,  unless  such  breach 
of  warranty  was  waived. 

Same— Same— Same— Estoppel : 

Insured  warranted  that  no  physician  had  ever  declined  to 
recommend  her  for  insurance.  This  was  not  true.  In  the  appli- 
cation the  questions  and  answers  immediately  preceding  are  as 
follows:  "Have  you  ever  been  rejected  by  any  life  insurance 
company  or  companies,  mutual  benefit  association  or  associa- 
tions, or  fraternal  beneficiary  society  or  societies?"  "Yes." 
"If  so,  give  the  name  of  same  and  the  year  you  were  rejected." 
Answer:  "R.  N.  A.,  March  20,  1904."  Held,  That  with  this 
knowledge  in  its  possession  and  the  report  of  its  examining 
physician  refusing  to  recommend  insured  on  the  ground  that 
she  had  consumption,  defendant  was  estopped  to  set  up  the 
warranty  that  no  physician  had  ever  declined  to  recommend 
her  for  insurance. 

[Judgment  for  plaintiff  below.      Here  afllrmed  against  society.] 
Cundiff  V.  Royal  Neighbors    of    America    (Kansas    City 
C.  A.): 

144  Southwestern  Reporter  (March  27,  1912)   128. 


Action  on  Policy — Waiver — ^When  Question  of  Law: 

Where  the  only  evidence  of  waiver  of  time  within  which 
proofs  of  death  were  required  to  be  filed  consisted  of  letters 
written  by  the  company,  the  question  of  whether  or  not  there 
had  been  a  waiver  was  for  the  court. 

Same— Good  Health — Evidence  Considered: 

Insured's  wife  testified  that  his  death  was  due  to  pneumonia; 
that  previous  to  his  last  illness  he  had  consulted  no  physician; 
that  he  never  had  asthma  and  had  no  difficulty  in  breathing. 
The  daughter  corroborated  this  testimony.  The  doctor,  who 
treated  insured,  testified  that  he  had  died  of  acute  pneumonia, 
and  that  he  was  not  suffering  from  any  other  disease.  A  physi- 
cian, who  had  some  few  months  before  examined  insured  for 
insurance,  testified  that  his  lungs  were  then  sound  and  that  he 
was  not  afflicted  with  any  other  disease.  The  company  offered 
testimony  to  the  effect  that  insured  suffered  from  asthma  and 
wheezed  so  that  he  could  be  heard  over  the  house.  His  heavy 
breathing  at  times,  so  his  wife  testified,  was  due  to  heavy  colds 
contracted  from  driving  in  the  country  and  getting  wet  The 
doctor,  in  explaining  his  affidavit  filed  with  the  proofs  of  death, 
in  which  he  stated  that  he  had  treated  insured  for  asthma  and 
enlarged  liver  and  that  he  died  from  abcess  of  the  lungs,  ex- 
plained that  acute  pneumonia  frequently  caused  abcess  of  the 
lungs,  and  that  asthma  sometimes  is  only  a  symptom  of  some 
other  disease.    Held,  That  the  evidence  was  sufficient  to  sus- 


Digitized  by  VjOOQ IC 


1912]    ASSESSMENT  ORDERS  AND  ASSOCIATIONS.         233 

tain  a  verdict  that  insured  was  in  good  health  at  the  time  his 

policy  was  issued. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Brashear  v.  American  Patriots  (Kansas  City  C.  A.): 

144  Southwestern  Reporter   (March  27,  1912)    163. 

Action  on  Policy — Evidence— Hypothetical  Questions: 

In  an  action  on  a  policy  of  insurance,  a  hypothetical  ques- 
tion, propounded  to  physician  testifying  as  an  expert,  need  not 
contain  a  complete  statement  of  the  facts;  the  omitted  facts 
may  be  brought  out  on  the  cross-examination. 

Policy — Place  of  Contract: 

It  being  expressly  stipulated  in  the  application  that  such 
application  was  made  to,  and  the  policy  issued  thereon  was 
issued  by,  the  company  at  its  home  office  at  Philadelphia,  Pa., 
the  contract  is  a  Pennsylvania  contract,  to  be  construed  accord- 
ing to  the  laws  of  that  State. 

Application— "Warranty": 

At  common  law,  answers  to  questions  in  an  application  for 
insurance  were  taken  to  be  literal  warranties  of  their  truth, 
and,  if  false,  the  contract  of  insurance  was  yitiated,  although 
the  answers  were  made  in  good  faith,  regardless  of  the  mate- 
rialilty,  either  of  the  question  or  answer  to  the  risk.  The  fact 
that  the  answer  was  false  was  in  itself  sufficient  to  void  the 
contract 
Same— Same— Statute : 

Act.  Pa.  June  23,  1885  (P.  L.  134)  provides  that  no  misrep- 
resentation in  an  application  for  insurance  shall  be  cause  for 
forfeiture,  unless  the  facts  misrepresented  are  material  to  the 
risk.  Held,  That  the  purpose  of  the  statute  was  to  abolish  war- 
ranties in  so  far  as  they  affected  matters  not  material  to  the 
risk. 
Same— Same— Materiality: 

That  the  applicant  had  undergone  an  operation  for  a  disease 
some  eight  or  nine  years  prior  to  his  application,  which  opera- 
tion had  impaired  his  health,  and  it  was  so  impaired  at  the 
time  of  the  application,  such  fact  was  material  to  the  risk  and 
would  avoid  recovery. 
Same — Same— Same : 

The  failure  of  insured  to  disclose  in  his  application  that 
he  suffered  from  diabetes  or  other  serious  ailment  affecting  his 
general  health  at  the  time  of  the  application  defeated  a  recovery 
on  the  policy. 

[Verdict  for  plaintiff.] 

Keatley  v.  Grand  Fraternity  (Del.  Super.  Ct.) : 

82  AUantic  Reporter  (March  28,  1C12)    294. 

Action  on  Premium  Note — Nature  of  Company — Admissions: 

The  admission  that  a  mutual  benefit  society,  organized  to 
do  an  insurance  business,  is  a  fraternal  benefit  order,  duly  11- 
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censed  as  such  by  the  State,  is  eqalyalent  to  an  admission  that 
such  an  order  has  a  representative  form  of  government  and  a 
lodge  system,  such  as  is  described  in  Sec.  2866  of  the  Civil  Code 
of  1910. 

Same — Consideration— Conditions  Precedent: 

Where  a  fraternal  benefit  order  issues  a  policy  of  insurance 
and  accepts  from  the  policyholder  a  note  for  the  premium,  it  is 
no  defense  to  an  action  on  the  note  that  the  maker  thereof  has 
never  had  an  opportunity  to  be  initiated  into  one  of  the  subordi- 
nate lodges  of  the  order. 

LJudgment   for  defendant  below.     Here   reversed    in   favor  or 
plaintUL] 

Brown  v.  Bowman  (Oa.  C.  A.): 

78  Southeastern  Reporter  (March  30,  1912)   1078. 

Mutual  Benefit  Society — By-Law — Contract: 

The  mere  declaration  in  a  by-law  of  a  fraternal  life  insur- 
ance association  of  the  object  of  the  organization,  without  more, 
constitutes  no  restriction  on  the  rights  of  a  member  in  naming^ 
a  beneficiary  in  his  policy  or  certificate  of  membership. 

Same— Same— Rule  of  Construction: 

In  construing  contracta  of  life  insurance  made  by  a  fra- 
ternal life  insurance  association,  that  construction  must  be  put 
upon  the  laws  of  the  order,  taken  as  a  whole,  which  is  most 
favorable  to  the  insured,  and  will  most  protect  the  beneficiary* 

Same — Same — Beneficiary — ^Waiver: 

Unless  some  statute  or  rule  of  public  policy  forbids,  restrio* 
tions  in  a  by-law  or  contract  of  a  fraternal  life  insurance  asso- 
ciation, as  to  the  beneficiaries,  to  be  named,  are  to  be  regarded 
for  the  benefit  of  the  association  alone,  which  it  may  waive, 
and  the  association  is  the  only  one  that  can  object  that  the 
beneficiary  designated  does  not  come  within  the  class  of  per- 
sons who  by  the  by-law  or  contract  are  entitled  to  be  so  desig- 
nated. 
Same— Same— Same— Same : 

Where,  in  an  action  on  a  mutual  benefit  certificate  by  the 
beneficiary  named,  defendant  appears,  admits  its  liability  and 
pays  the  money  into  court,  such  act  constitutes  a  waiver  of 
objection  to  the  beneficiary,  and  an  intervening  claimant  is  not 
entitled  to  object,  defend  or  claim  the  benefit  under  the  con- 
tract oh  that  ground. 

[Judgment   for  plalntiffB  below.     Here  affirmed   against   inter- 
vener.] 

Pleasants  et  al.  v.  Liocomotive  Engineers'  Mut  Life  & 
Ace.  Assn.  et  al.  (W.  Va.  S.  C.  A.) : 

78  Southeastern  Reporter  (March  80,  1912)   976. 

Mutual  Benefit  Society — Local  Officers — ^Agency: 

In  collecting  and  forwarding  dues,  the  local  officers  of  a 
mutual  benefit  society  are  the  agents  of  the  order,  anything  in 
their  constitution  and  by-laws  to  the  contrary  notwithstanding. 
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Same — AMetsmente — Forfeiture— Waiv«r: 

A  mutual  benefit  society  will  not  be  permitted  to  collect 
and  retain  assessments  while  its  member  lives,  and  after  his 
death  repudiate  liability  on  the  ground  that  the  assessments 
paid  were  insufficient  in  amount. 

Same — Notice — Constructive  Knowledge: 

Where  a -mutual  benefit  society  by  the  exercise  of  reason- 
able care  could  have  known  all  of  the  facts  upon  which  it 
seeks  to  avoid  liability,  it  is  charged  with  knowledge  of  such 
facts,  it  being  immaterial  whether  it  had  actual  knowledge  of 
the  facts,  so  long  as  it  possessed  the  means  of  knowledge,  and 
such  knowledge  was  readily  accessible. 

Same— Assessments — Forfeiture — ^Waiver: 

By  accepting  assessments  for  the  months  of  September  and 
October,  knowing  that  there  had  been  a  default  in  the  pay- 
ment of  the  two  preceding  assessments,  the  society  is  charged 
with  having  waived  the  default. 

Same — Policy — Forfeiture — Rule  of  Construction: 

Forfeitures  are  not  favored  and  courts  are  alert  to  seize 
hold  of  any  circumstance  that  indicates  an  intention  to  waive  a 
forfeiture. 

Same— Action — Penalty — ^Vexatious  Litigation : 

The  society  resisted  pasrment  on  the  ground  of  non-pay- 
ment of  two  assessments.  These  assessments  had  been  waived, 
the  society  having  accepted  subsequent  assessments.  The  local 
lodge,  as  had  also  the  western  counsel  of  the  society,  advised 
that  the  claim  be  paid.  Held,  That  under  these  circumstances 
plaintilf  was  entitled  to  recover  the  statutory  penalty  of  10  per 
cent  for  vexatious  refusal  to  pay. 

[Judgment  for  plalntUT  below.     Here  affirmed  against  society.] 

Knights  of  Maccabees  of  the  World  v.  Pel  ton  (Col.  C.  A) : 

121  Pacific  Reporter   (April  1,  1912)   949. 

Mutual  Benefit  Society^-Election  of  Officers— Validity: 

The  society  was  composed  of  grand  and  subordinate  cir- 
cles. Ayer  Circle,  of  which  the  parties  hereto  are  members, 
was  a  subordinate  circle  under  the  supervision  of  the  grand 
circle  and  subject  to  its  laws.  By  reason  of  internal  dissen- 
sions, the  grand  circle  became  divided  into  two  factions,  result- 
ing in  two  rival  annual  conventions,  where  the  officers  elected 
by  each  claimed  to  be  the  only  legal  officers  of  the  grand  circle. 
It  is  stated  that  a  large  majority  of  the  members  of  Ayer  Circle 
were  favorable  to  one  faction  in  preference  to  the  other,  but  did 
not  secede  from  the  order,  and  paid  the  capitation  taxes  for 
that  year  to  the  financial  secretary  elected  by  the  convention 
with  which  it  was  in  sympathy.  It  does  not  appear  that  the 
rival  faction  ever  called  or  held  an  annual  convention,  and  when 
the  time  came  for  calling  the  next  convention  the  position  of 
grand  financial  secretary  was  held  by  an  incumbent  in  possession 
of  the  office,  who  performed  its  duties,  and  the  notices  for  the 
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convention  were  issued  in  discharge  of  her  secretarial  functions 
as  prescribed  by  the  general  laws.  Held,  That  the  officers 
elected  by  a  convention  thus  called  and  held  with  a  quorum 
of  officers  in  accordance  with  the  laws  of  the  order  were  legally 
elected,  and  their  election  was  binding  on  all  subordinate  lodges. 

Same— Suspension  of  Subordinate  Lodge — Notice: 

Where  membership  in  a  subordinate  circle  of  a  fraternal 
beneficial  order,  composed  of  a  supreme  circle  with  grand  cir- 
cles and  subordinate  circles,  conferred  beneficial  interests  in  a 
fund  in  possession  of  an  officer,  a  suspension  of  the  circle  with- 
out notice  was  void,  though  the  laws  of  the  grand  circle  con- 
tained no  provisions  for  notice  before  the  right  to  suspend 
could  be  exercised. 

Same— Same — Invalidity — ^Appeal : 

An  appeal  by  the  subordinate  circle  as  provided  by  the  gen- 
eral laws  of  the  order  did  not  aftect  the  validity  of  the  suspen- 
sion, the  suspension  being  invalid,  and  the  members  of  the  sub- 
ordinate circle  could  rely,  in  a  suit  for  the  property  of  the  circle, 
on  the  invalidity  of  the  suspension. 

[Complaint  dismissed  below.     Here  affirmed.] 
Curran  et  al.  v.  O'Meara  et  al.  (Mass.  S.  J.  C.) : 

97  Northeastern  Reporter   (April  2,  1912)   907. 


AppI  Icatlon — Acceptance — Contract : 

A  written  application  for  a  policy  of  insurance  is  merely  a 
proposition  to  make  a  contract  of  insurance  and  does  not  be- 
come binding  until  accepted. 

Same — Same— Same : 

If  a  written  application  were  accepted  in  writing,  it  would 
become  a  contract,  consisting  of  the  written  proposition  and  the 
written  acceptance;  but,  if  accepted  by  parol,  it  would  become 
a  parol  contract  for  the  reason  that  a  contract  partly  in  writing 
and  partly  in  parol  is  treated  as  resting  entirely  in  parol. 

Action  on  Policy — Exhibits — Parol  Contract: 

A  complaint  in  an  action  on  a  policy  not  alleging  that  the 
application  was  accepted  in  writing,  the  presumption  is  that  the 
acceptance  is  verbal.  This  being  so,  it  was  not  necessary  to 
set  out  the  application  or  file  it  as  an  exhibit. 

Pol  Icy — AppI  Icatlon — Contract : 

An  application  for  insurance,  when  referred  to  in  the  pol- 
icy, constitutes  part  of  the  contract 

Action  on  Policy — Exhibits — ^Application: 

'  An  application  for  insurance,  even  though  referred  to  in 
the  policy  and  made  a  part  thereof,  need  not  be  set  out  as  an 
exhibit  to  the  complaint. 

Same — Same — Pleadings — Variance: 

The  statement  in  a  certificate  of  membership  showing  that 
it  was  issued  on  the  12th  day  of  April,  1905,  controls  the  aver- 
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ment  of  the  complaint  that  it  was  issued  on  the  11th  day  of  that 
month,  in  the  absence  of  any  averment  showing  fraud  or  mis- 
take as  to  the  date. 

Policy — Completion  of  Contract: 

A  contract  of  insurance  does  not  become  effective  until  the 
policy  is  issued,  and  no  action  can  be  maintained  thereon  for 
any  loss  which  occurred  before  it  was  issued,  unless,  by  the 
provisions  of  the  contract,  it  is  stipulated  that  the  term  of  in- 
surance shall  begin  on  a  date  prior  to  that  upon  which  the  policy 
was  issued. 

Same— Same — Commencement  of  Risk: 

If,  by  the  terms  of  a  policy,  the  insurance  covers  a  period 
antecedent  to  the  actual  date  of  the  policy,  a  recovery  may  be 
had  thereon  for  a  loss  occurring  between  the  time  the  risk  at- 
tached under  the  provisions  of  the  policy  and  the  date  on  which 
it  was  issued. 

Action  on  Policy — Evidence— Sufficiency: 

Under  the  by-laws  the  insurance  became  effective  at  noon 
of  the  day  the  application  was  approved.  A  clerk  in  defend- 
ant's office  testified  that  the  deceased's  application  was  ap- 
proved April  12.  Defendant's  local  agent  testified:  "As  nearly 
as  I  can  remember,  I  thought  I  had  received  that  on  the  12th 
day  of  the  month,  about  9  o'clock — ^from  9  to  half-past  9."  In- 
sured died  April  11.  Held^  That  the  testimony  of  the  agent,  be- 
ing in  the  past  tense,  was  no  evidence  of  wl^at  he  then  thought, 
and  was  insufficient  to  raise  a  conflict  in  the  evidence,  and 
hence  furnished  no  proof  upon  which  a  verdict  for  plaintiff 
could  be  sustained. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  bo- 

ciety.] 
Supreme  Lodge  K.  P.  v.  Graham  (Ind.  A.  C.) : 

97  Northeastern  Reporter  (April  2,  1912)   806. 


Action  on  Policy — Payment  of  Assessments — Insufficient  Proof: 
Pasrment  was  refused  because  assessment  No.  134  and  135, 
due  respectively  in  the  months  of  October  and  November,  1906, 
were  not  paid  promptly.  For  plaintiff  it  is  claimed  that  both 
of  these  assessments  were  paid  October  8,  1906.  Plaintiff  pro- 
duced testimony  to  the  effect  that  on  this  day  insured's  father 
paid  to  one  White,  defendant's  agent,  the  two  assessments  in 
the  store  of  a  man  by  the  name  of  Mayor  and  gave  to  the  father 
a  receipt  made  out  on  Mayor's  bill-head.  The  reason  given  for 
making  receipts  on  these  bill-heads  was,  that  one  Bell  had  pre- 
viously taken  the  records  of  the  local  camp,  together  with  all 
blank  receipts,  to  the  home  camp  for  the  purpose  of  auditing 
the  books.  As  a  matter  of  fact  this  was  not  done  until  more 
than  a  month  later;  to-wit,  November  27,  1906.  The  father 
further  testified  that  White  left  him  at  the  store  to  go  to  the 
bank  to  get  a  draft  to  send  the  assessment  away  the  day  he 
paid  it,  and  informed  him  afterwards  that  he  had  done  it.  The 
draft  bears  date  of  December  11,  1906.    On  a  former  trial  the 
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father  testified  that  the  assessments  were  paid  on  November 
1, 1906.  Heldj  That  under  this  evidence  a  verdict  that  the  assess- 
ments had  been  paid  October  8,  1906,  could  not  be  sustained. 

[Judsrment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Knights  of  the  Modem  Maccabees  v.  Gillies  et  aL  (Texas 
C.  C.  A.): 

144  Southwestern  Reporter  (April  3,  1912)   718. 

Policy — ^'Legal  Dependents" — Distribution: 

Brothers  and  sisters  and  nieces  and  nephews,  not  living 
with  insured,  are  not  legal  dependents  within  the  meaning  of 
a  mutual  benefit  certificate  providing  for  pas^nent  to  depend- 
ents. "Legal  dependents"  mean  those  relying  on  insured  for 
support  There  being  no  persons  qualified  to  take  as  legal  de- 
pendents, insured's  administrator  is  entitled  to  the  fund  as  a 
part  of  insured's  estate. 

[Judgment  for  insured's  administrator  below.     Here  affirmed.] 

Little  V.  Colwell  (N.  C.  S.  C.) : 

74  Southeastern  Reporter  (April  6,  1912)   10. 

Action  on  Policy — Rival  Claimants — Interpleader: 

Sec.  820  of  the  N.  Y.  Code  of  Civil  Procedure  provides  that 
where  an  action  has  been  brought  to  recover  upon  a  contract  a 
defendant,  at  any  time  before  answer,  on  proof  by  affidavit  that 
a  person  not  a  party  to  the  action  makes  a  demand  against  him 
for  the  same  debt  or  property,  without  collusion  with  him,  may 
apply  to  the  court  for  an  order  to  substitute  that  person  in  his 
place  and  discharge  him  from  liability  to  either,  on  his  paying 
into  court  the  amount  of  the  debt.  Insured's  widow  and  son 
both  claim  to  be  entitled  to  recover  the  same  fund.  Defendant 
conceded  its  liability  to  one  or  the  other,  and  was  willing  to 
discharge  it.  Held,  That  defendant  was  entitled  to  a  motion  to 
interplead  the  rival  claimants. 

[Motion  of  interpleader  denied  below.     Here  reversed  in  favor 
of  society.] 

Natowitz   V.    Independent   Order   Ahawas    Israel    (N.   Y., 
App.  Div.): 

133  New  York  Supplement   (Aprtl  8.  1912)   10«6. 

Mutual  Benefit  Socletles^-Nature  of  Organizations-Objects: 

Voluntary  associations  organized  for  the  benefit  of  the 
members  thereof  and  their  beneficiaries  are  benevolent  institu- 
tions, and  have  for  their  professed  primary  object  the  social 
and  moral  benefit  of  the  membership,  and  for  that  reason  they 
take  the  form  of  an  organized  brotherhood,  the  insurance  fea- 
ture being  merely  an  incident 

Same — Contract — Lex  Loci: 

Deceased  was  a  resident  of  Kansas.  He  made  his  applica- 
tion for  membership  in  Missouri  and  paid  his  assessments  to 
the  society  in  that  State.  The  defendant  was  an  Iowa  corpora- 
tion.   The  certificate  was  delivered  to  the  president  of  the  local 
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lodge  in  Missouri  for  delivery  to  the  assured.  Defendant's  by- 
laws provided:  '*Upon  receipt  of  the  benefit  certificate  (from 
the  home  office)  the  president  shall  notify  the  candidate  and  he 
shall  be  initiated  by  the  subordinate  lodge  at  a  regular  or  spe- 
cial meeting."  Held,  That  the  contract  was  a  Missouri  con- 
tract 

Same— Same— Same : 

The  law  is  that  the  place  where  the  final  act  occurs  which 
makes  it  a  binding  contract  is  the  place  of  contract,  and,  where 
an  insurance  contract  is  not  to  become  completed  or  fully  exe- 
cuted until  a  payment  of  a  premium  and  delivery,  the  place  of 
payment  and  delivery  will  be  the  place  of  contract,  even  though 
the  contract  should  state  that  the  place  of  the  insurer's  residence 
should  be  deemed  the  place  of  contract. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Umberger  v.   Modem  Brotherhood   of  America   (Kansas 
City  C.  A.): 

144  Southwestern  Reporter  (April  10,  1912)  898. 

By-Lawt — Beneficiary : 

No  one  can  be  made  the  beneficiary  in  a  certificate  issued 
by  a  benefit  society  who  does  not  come  within  the  provisions 
of  the  charter  and  by-laws  of  the  society,  and  within  the  pro- 
visions of  the  statute  under  which  the  society  is  operating. 

Same — Amendments — Beneficiaries: 

Where  the  charter  or  by-laws  or  statute  under  which  a  mu- 
tual benefit  society  are  changed,  such  after-enacted  rules  and 
regulations  become  a  part  of  the  contract,  and  at  the  time  of  a 
member's  death  determine  the  validity  of  the  designation  of  the 
beneficiary. 

Same— Same— Same: 

Where  the  beneficiary  is  not  eligible  at  the  time  of  his  des- 
ignation, but  becomes  so  by  subsequent  change  in  the  statute 
or  in  the  rules  and  regulations  of  the  society,  the  rights  and 
*  duties  of  all  parties  become  the  same  as  if  he  had  been  eligible 
when  designated. 
Same — Blood  Relatives — Brother: 

A  brother  is  a  blood  relative  within  the  meaning  of  a  by- 
law limiting  the  designation  of  beneficiaries  to  persons  who  are 
blood  relatives. 

[Judgment  for  orUrlnal  beneficiary  below.     Here  affirmed.] 
National  Union  v.  Keefe  et  al.  (111.  A.  C.) : 

44   National  Corporation  Reporter   (AprU   11,    1912) 
333. 

Action     on     Policy — Confilcting     Evidence — Directed     Verdict — 

Error: 

Insured  having  contracted  that  there  should  be  no  liability 
on  the  certificate  issued  to  him  if  his  death  resulted  directly  or 
indirectly  from  the  use  of  intoxicating  liquor,  and,  there  being 
evidence  before  the  jury  which  would  have  justified  a  finding 
that  his  death  was  caused  by  intoxication,  it  was  error  to  direct 
a  verdict  for  the  plaintiff. 
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Application — ^Warranty — Forfeiture: 

After  having  contracted  that  his  statements  and  disclosures 
should  be  strict  warranties,  which,  if  not  true,  should  invalidate 
the  certificate,  insured's  beneficiary  cannot  question  the  materi- 
ality of  the  answers. 

Same— Same — Use  of  Intoxicants: 

Insured  warranted  that  he  had  abstained  from  the  use  of 
Intoxicants  for  four  years.  The  evidence  showed  that  he  had 
been  Intoxicated  within  that  time.  Held,  That  the  warranty 
could  not  be  construed  to  mean  that  Insured  had  abstained  from 
the  intemperate  use  of  liquor.  The  plain  Intent  was  to  ascer- 
tain if  he  had  used  it  at  all.  Having  been  intoxicated  within 
that  time,  there  could  be  no  recovery. 

Mutual  Benefit  Society — Local  Camps — Agency — Estoppel: 

In  a  mutual  benefit  society  the  local  camp  and  its  officers 
are  agents  of  the  head  camp,  notwithstanding  a  provision  of  the 
by-laws  that  they  shall  be  agents  of  the  members,  as  agency  is 
a  question  of  fact  and  not  of  stipulation.  Consequently,  knowl- 
edge of  the  local  camp  at  the  time  it  received  assessments  from 
a  member  that  such  member  was  addicted  to  the  use  of  intox- 
icants would  be  Imputed  to  the  society  and  estop  it  to  declare 
a  forfeiture  on  that  ground. 

Same — By-Laws — Non-Waiver  Clause: 

The  by-laws  stipulated  that  no  local  camp  nor  officer  thereof 
shall  have  power  to  waive  any  condition  of  the  by-laws  or  con- 
tract Efeld,  That  while  the  by-laws  withhold  from  the  agent 
the  power  to  expressly  change  or  modify  the  contract,  they  do 
not  relate  to  waiver  by  the  acts  of  the  defendant  Itself,  or  to  a 
waiver  implied  by  law  from  a  given  state  of  facts. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Collver  V.  Modem  Woodmen  of  America  (Iowa  S.  C.) : 
136  Northwestern  Reporter  (April  12,  1912)   67. 

Beneficiary — Change  of  Designation — Evidence  Considered: 

A  letter  by  the  member  to  the  society  expressing  a  desire 
to  have  his  future  wife  named  as  beneficiary  instead  of  his 
cousin,  the  original  designee,  If  insufficient  to  effect  a  change  of 
beneficiaries  in  favor  of  the  Intended  wife,  was  equally  Insufll- 
clent  to  divest  the  cousin  of  her  rights  as  beneficiary,  in  favor 
of  the  member's  heirs. 

Same — Classes — Charter — Statute — ^"Shall": 

Va.  Code  Supp.  1910,  p.  619,  relating  to  mutual  benefit  socie- 
ties, provides:  "Payment  of  death  benefits  shall  be  to  families, 
heirs,  blood  relatives,  affianced  husband  or  affianced  wife  of,  or 
to  persons  dependent  upon  the  member."  The  charter  of  the 
society  did  not  provide  for  the  payment  of  benefits  to  either 
affianced  husband  or  wife.  Beld,  That  the  law  providing  a 
larger  class  than  did  the  charter  merely  enumerated  the  classes 
to  whom  benefits  might  be  paid.  It  did  not  undertake  to  pro- 
vide that  all  such  societies  should  issue  insurance  payable  to 
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classes  of  the  same  description  as  the  statute^  the  word  "shall" 
being  used  as  permissive. 

Same— Change  of  Designation — Distribution: 

An  attempt  to  change  beneficiaries  so  as  to  make  the  certifl- 
cate  payable  to  one  who  is  outside  of  the  classes  prescribed  by 
the  charter  of  the  society  is  ineffectual.  The  designation  being 
Illegal,  the  rights  of  the  original  beneficiary  are  unimpaired,  and 
she  may,  upon  insured's  death,  recover  the  Insurance. 

Pettus  V.  Hendricks  et  al.  (Va.  S.  C.  A.) ; 
Howard  v.  Fireman's  Relief  Assn.  et  al.: 

74  Southeastern  Reporter  (April  13,  1912)   191. 

By-Laws — Beneficiary — ^Wlii : 

Insured  may  not  bequeath  the  proceeds  of  a  benefit  certifi- 
cate to  one,  who,  under  the  constitution  and  by-laws  of  the 
society,  was  ineligible. 

[Juderment  in  accordance  with  opinion.] 
Hawkins  v.  Duberry  (Miss.  S.  C): 

67  Southern  Reporter   (April  13.   1912)   919. 


Action  on  Poiicy— Prima  Facie  Case— Non-8uit*-Right  to  Reopen: 
In  her  complaint,  plaintiff  alleged  that  insured  died  a  mem- 
ber in  good  standing.  The  society,  in  its  answer,  denied  such 
allegations  and  pleaded  that  insured  had  failed  to  pay  or  tender 
certain  assessments.  Plaintiff,  in  reply,  alleged  that  these  as- 
sessments were  tendered  and  that  the  society  refused  to  accept 
them.  Heldf  That  under  the  issues  it  was  necessary  for  plain- 
tiff to  prove  a  tender  of  the  unpaid  assessments  to  establish  a 
prima  facie  case.  Until  such  proof  was  made  there  was  nothing 
for  the  society  to  rebut,  and  it  was  proper  to  grant  a  non-suit 
on  motion  of  the  society.  Held,  further.  That  after  the  filing 
of  the  motion  for  a  non-suit,  plaintiff's  motion  to  reopen  her  case 
should  have  been  granted. 

[Judgment  for  defendant  below.     Here  reversed  against  de-^ 
fendant.] 

Beime  v.  Modem  Natl.  Reserve  (Mont.  S.  C.)  : 

111   Pacific   Reporter    (January   2,   1911)    1082. 
80  Insurance  Law  Journal   (February,  1911)   818. 

By-Laws—Non-Payment  of  Dues — Notice: 

The  by-laws  of  the  society  provided  that  if  a  member  fails 
to  pay  his  dues  for  six  months,  "and,  after  receiving  word  from 
the  finance  secretary  in  a  registered  letter,  fails  to  pay  at  the 
next  monthly  meeting,  1.  e.,  the  seventh  month,  will  be  crossed 
off  the  list  of  members.  Only  then,  should  an  indebted  member 
give  some  good  reason  why  he  could  not  pay  his  dues  at  the 
specified  time,  a  prolongation  of  payment  may  be  granted." 
Held,  That  to  avoid  liability  on  the  ground  of  non-payment  of 
dues,  the  society  was  bound  to  establish  that  notice  was  given 
and  received  by  insured  after  he  was  in  default  six  months,  and. 
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that  he  failed  to  pay  at  the  meeting  held  In  the  month  following 
the  receipt  of  such  notice. 

[Judgment    for    society    below.      Here    reversed    against    so- 
ciety.] 

Wayczellunas  v.  St  Peter's  Lithuanian  Soc.  (N.  Y.,  App. 
Dlv.) : 

126  New  York  Supplement  (February  13,  1911)  994. 
40  Insurance  Law  Journal   (March,   1911)    446. 

Application — ^"Treatment  for  Aliment" — "Consultation": 

A  complaint  for  headache  made  at  the  office  of  a  physician, 
to  which  the  physician  responded  by  giving  assured  some  tab- 
lets, did  not  constitute  "treatment"  for  an  "ailment,"  or  amount 
to  a  consultation  with  a  physician. 

Policy — Rule  of  Construction — Ambiguity: 

It  Is  the  duty  of  courts  to  ascertain  and  give  effect  to  the 
Intention  of  the  parties  to  a  contract.  It  is  not  the  province  of 
courts  to  make  or  alter  contracts;  but,  where  there  is  any  doubt 
or  ambiguity,  a  liberal  rule  obtains  in  favor  of  the  assured. 

Same— Same — Words: 

In  construing  contracts,  words  must  be  given  their  ordinary 
meaning  unless  a  contrary  purpose  Is  shown. 

Application— "Ailment"— "Consulted": 

Insured  warranted  In  his  application  that  he  had  not  "with- 
in the  last  seven  years  been  treated  by  or  consulted  any  per- 
son, physician  or  physicians  In  regard  to  personal  ailment." 
Heldy  That  the  disorder  to  constitute  a  breach  of  warranty 
must  have  been  of  a  substantial  nature,  and  not  a  temporary 
functional  indisposition. 

Action  on  Policy — Insanity — Evidence: 

In  an  action  on  a  policy  where  the  defense  was  that  as- 
sured was  suffering  from  insanity  when  the  policy  was  issued, 
the  record  of  the  proceedings  before  the  justice  of  the  peace 
before  whom  assured  was  examined  for  admission  to  the  in- 
sane hospital  was  Incompetent  to  show  that  assured  was  suffer- 
ing from  Insanity  at  the  time  of  the  Issuance  of  the  policy, 
which  was  several  months  before  the  hearing,  although  the  jus- 
tice's finding  might  have  been  admissible  to  prove  that  assured 
had  been  declared  insane  at  a  certain  time,  had  that  question 
been  at  Issue. 

[Judgment    for   plaintiff   below.      Here    affirmed    against    so- 
ciety.] 

Modem  Woodmen  of  America  v.  Miles  (Ind.  8.  C.) : 

97  Northeastern  Reporter   (April  16.   1912)    1009. 

Application — Breach  of  Warranty — Estoppel — ^Acts  of  Agent: 

An  organizer  of  the  defendant  society  requested  one  F  to 
procure  applications  for  insurance  In  the  society.  F  solicited 
plaintiff's  wife  to  make  application,  and  upon  her  agreement  to 
80  do  prepared  an  application  to  be  sent  to  defendant  In  writ- 
ing down  the  answers  given  by  assured,  F  perverted  the  facts 
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as  given  to  him  by  assured.  The  application  was  accepted  by 
defendant  and  a  policy  issued  thereon.  Held,  That  F  was  de- 
fendant's agent  in  taking  the  application,  and  his  knowledge  was 
the  knowledge  of  the  defendant,  so  as  to  estop  it  to  claim  a  for- 
feiture on  the  ground  of  breach  of  warranty.  This  is  so.  not- 
withstanding that  a  copy  of  the  application  was  attached  to  the 
policy  requesting  assured  to  read  it  and  notify  the  society  if  the 
answers  were  not  correct 

By-Laws — Construction — Delivery  While  In  Sound   Health: 

One  of  the  by-laws  of  the  association  provided  that  the  lia- 
bility of  the  association  upon  a  benefit  certificate  should  not  be- 
gin until  the  actual  manual  possession  of  the  benefit  certificate 
had  been  delivered  to  the  member  and  who  was  then  "in  sound 
health."  Held,  That  the  by-law  was  adopted  by  the  association 
for  the  purpose  of  protecting  itself  from  liability  in  consequence 
of  a  disease  contracted  by  a  member  subsequent  to  his  applica- 
tion for  membership  and  before  delivery  to  him  of  the  benefit 
certificate. 

Action  on  Policy — Instructions — Issues: 

The  evidence  tended  to  show  that  assured  had  been  in  ill 
health  for  a  considerable  length  of  time  prior  to  the  time  she 
applied  for  membership  in  the  association,  but  there  was  no 
evidence  which  tended  to  show  there  was  any  material  change 
in  her  physical  condition  between  the  date  of  her  application 
and  the  date  of  the  delivery  to  her  of  the  benefit  certificate. 
The  evidence  is  overwhelming  in  favor  of  plaintiff  that  assured 
was  in  sound  health  at  the  time  the  policy  was  delivered.  Held, 
That  it  was  not  error  to  refuse  to  instruct  the  jury  that  if  in- 
sured was  not  in  good  health  at  the  time  of  the  delivery  of  the 
certificate  there  could  be  no  recovery,  there  being  no  evidence  as 
to  insured's  physical  condition  between  the  time  of  the  applica- 
tion and  the  delivery  of  the  policy. 

[Judgment    for   plaintiff   below.      Here    afllrmed    against    so- 
ciety.] 

Johnson  v.  Royal  Neighbors  of  America  (111.  S.  C.) : 

97  Northeastern  Reporter   (April  16.  1912)   1084. 

Action     against     Reinsurer — Ultra     Vires — Age     of     Reinsured 

Member: 

The  defendant,  a  foreign  corporation,  whose  charter  limited 
the  age  of  applicants  to  sixty  years,  on  consolidating  with  and 
assuming  the  contracts  of  another  such  corporation.  Issued  to 
one  of  the  members  of  such  other  corporation  then  over  the  age 
of  sixty  years.  Its  certificate  of  assumption,  and  received  assess- 
ments from  such  member.  Held,  That  the  plea  of  ultra  vires 
furnished  no  defense  to  plaintiff's  action.  At  the  time  of  de- 
fendant's assumption  contract  the  deceased  was  not  an  appli- 
cant for  insurance;  he  was  already  insured,  and  the  contract 
necessarily  comprehended  him  within  its  terms. 

Policy — Fixed  Premium  Rate — Nature  of  Contract: 

Because  the  corporation  is  a  fraternal  benefit  society.  It 
does  not  follow  that  Its  policy  contract  Is  a  fraternal  beneficiary 
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contract.  Where  the  policy  contains  a  definite  agreement  as  to 
the  benefits  to  accrue  and  a  fixed  amount  and  terms  of  the  pay- 
ments of  the  premiums,  and  there  is  no  reservation  of  any  au- 
thority in  the  company  which  issued  it  to  vary  any  of  its  terms, 
and  there  is  no  express  or  implied  authority  that  authorized  a 
raising  of  the  rates  of  premiums,  the  contract  is  an  ordinary 
life  insurance  contract. 

Reinsurance — ^Assumption  Contracts — Reference  to  Reinsurance 

Contract: 

A  contract  of  consolidation  between  two  insurance  compa- 
nies whereby  one  assumes  the  risks  and  contracts  of  the  other, 
could  only  be  incorporated  in  the  contracts  of  assumption  by 
direct  reference,  and,  if  referred  to  only  for  a  particular  pur- 
pose, was  a  part  of  such  contracts  for  that  purpose  only. 

Action  on  Policy — Condition  Pecedent — ^Arbitration: 

Where  payment  was  refused,  on  the  ground  that  the  con- 
tract was  ultra  vires,  and  that  under  the  constitution  of  the 
order  the  insured  was  chargeable  with  a  higher  assessment  rate 
than  that  provided  in  his  certificate,  the  failure  of  the  benefi- 
ciary to  submit  her  claim  to  a  board  of  arbitration  which  the 
laws  of  the  order  made  a  condition  precedent  to  the  suit,  would 
not  bar  her  right  of  recovery,  since  the  question  in  dispute  was 
one  of  law,  and  not  one  of  fact,  and  since  such  a  condition  re- 
lates only  to  claims  involving  disputed  facts. 

[Judgment    for   plaintiff   below.      Here    affirmed    against    so- 
ciety.] 

Edwards  v.  American  Patriots  (Kansas  City  C.  A.) : 

144  Southwestern  Reporter  (April  17,  1912)   1117. 

Beneficiary — Divorce — Forfeiture: 

To  entitle  one  to  receive  the  proceeds  of  a  certificate  in  a 
fraternal  society,  he  must,  unless  the  contract  or  charter  and 
by-laws  provide  otherwise,  bear  the  required  relation  at  the 
time  of  the  mender's  death.  That  being  true,  the  beneficiary, 
upon  receiving  a  divorce  from  the  insured,  lost  her  rights  as 
beneficiary. 
Same — Same^'Agreement  to  Remarry — Reinstatement: 

A  wife's  appointment  as  beneficiary  having  been  revoked  by 
divorce,  a  subsequent  agreement  between  her  and  her  divorced 
husband  to  marry  again  did  not  have  the  effect  of  reinstating 
the  appointment  In  such  a  case  there  must  be  not  only  a 
promise  to  marry,  but  a  new  designation  of  the  affianced  wife 
as  the  beneficiary  of  the  policy. 

[Judgment    for    plaintiff    below.     Here    affirmed    against    di- 
vorced wife.] 
Green  v.  Green  (Ky.  C.  A.) : 

144  Southwestern  Reporter   (April  17,   1912)   1073. 

Beneficiary — Divorce — Forfeiture: 

The  right  of  a  wife,  named  as  beneficiary  in  a  mutual  ben- 
efit certificate,  to  the  proceeds  thereof  is  defeated  by  obtaining 
a  divorce.    The  reason  for  the  rule  is  that  such  societies  are 
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organized  for  the  benefit  of  the  members'  families  and  those 
dependent  upon  them,  and  to  permit  the  benefit  to  be  paid  to 
one  who  did  not  sustain  such  relation  at  the  time  of  the  mem- 
ber's death  would  defeat  the  purpose  of  the  society. 

[Judgment   for  plaintiff  below.     Here   reversed   in   favor   of 
society.]    • 

Green  v.  Knights  &  Ladies  of  Security  et  al.  (Ky.  C.  A.) : 

144  Southwestern  Reporter  (April  17»  1912)  1076. 

Assessments — ^Waiver — Authority  of  Local  Lodge: 

A  local  lodge  of  a  mutual  benefit  society  has  power  to 
waive  a  forfeiture  and  suspension  for  delinquency  in  the  pay- 
ment of  assessments  and  dues. 

[Judgment    for   plaintiff   below.      Here    affirmed    against    so- 
ciety.] 

Blais  V.  Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica (111.  App.) : 

44  National  Corporation  Reporter   (April  25,   1912) 
408. 

By-Laws — ^Amendment — Evidence — Minutes  of  Meeting: 

Minutes  of  the  proceedings  of  the  legislative  body  of  a  fra- 
ternal beneficiary  association,  by  merely  reciting  that  a  section 
of  the  by-laws  has  been  amended  and  repealed,  do  not  prove 
that  the  provisons  of  the  original  section  have  been  eliminated 
from  the  by-laws,  where  neither  the  original  nor  the  amended 
section  is  disclosed. 

Same — Repeal — Reenactment: 

The  simultaneous  repeal  and  reenactment,  in  terms  or  in 
substance,  of  parts  of  a  by-law  of  a  fraternal  beneficiary  asso- 
cation,  preserve  without  interruption  the  reenacted  provisions 
of  the  original  by-law. 

Action  on  Policy — Change  of  Occupation — Forfeiture: 

Where  defendant's  pleadings  and  proofs  in  a  suit  on  a  fra- 
ternal beneficiary  certificate  tend  to  show  that  assured  changed 
his  occupation  from  painter  to  locomotive  fireman,  that  he  was 
killed  while  engaged  in  the  duties  of  his  new  employment,  and 
that  the  change  was  made  under  conditions  releasing  defendant 
from  liability  under  the  terms  of  the  insurance  contract,  it  is 
error  for  the  trial  court  to  refuse  an  instruction  that  plaintifT  is 
not  entitled  to  recover,  if  the  Jury  find  the  facts  to  be  as  stated. 

[Judgment   for  plaintiff  below.     Here   reversed   in   favor   of 

society.] 
Quick  et  al.  v.  Modem  Woodmen  of  America,  Inc.  (Neb. 
S.  C): 

135  Northwestern  Reporter  (April  26,  1912)  433. 

Mutual    Benefit    Certificate — Beneficiary — Distribution    of    Pro- 
ceeds: 

Insured,  upon  making  request  to  have  a  friend  substituted 
as  beneficiary,  was  advised  that  he  would  have  to  make  his  cer- 
tificate payable  to  his  "executors  and  administrators,"  and  then 
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name  the  friend  in  his  will  as  the  person  to  whom  the  proceeds 
should  be  paid.  Acting  in  accord  with  these  suggestions,  in- 
sured caused  his  certificate  to  be  made  payable  to  his  executors 
and  administrators  and  then  by  will  bequeathed  the  fund  to 
his  friend.  Held,  That  upon  payment  of  the  money  into  court, 
the  person  named  in  the  will  was  entitled  to  same  as  against 
Insured's  heirs. 

[Judgment  for  beneficiary  named  in  wilL] 

In  re  Milmine  (N.  Y.  Sur.  C,  Schenectady  Co.) : 

134  New  York  Supplement   (April  29,  1912)   553. 


By-Laws — Beneficiaries — Heirs: 

Where,  under  the  laws  of  a  benefit  society,  in  case  of  the 
death  of  a  beneficiary  before  the  death  of  the  member,  the  ben- 
efit becomes  payable  to  his  heirs-at-law,  the  child  of  the  member 
is  entitled  to  the  benefit,  to  the  exclusion  of  the  surviving 
widow. 

[Judgment  for  child  below.    Here  affirmed  in  favor  of  child.] 
Royal  League  et  al.  v.  Kolin  (111.  App.): 

44    National   Corporation   Reporter    (May    2,    1912) 


Mutual  Benefit  Society — Membership— Termination: 

A  declaration  by  a  member  of  a  benefit  society  that  he 
wishes  to  withdraw,  accepted  by  the  society  at  the  meeting  at 
which  it  was  made,  followed  by  his  failure  to  pay  his  dues, 
terminates  the  membership. 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 
Dvorak  v.  Bohemian  Roman  Catholic  First  Central  Union 
(111.  App.): 

44    National    Corporation   Reporter    (May    2,    1912) 
441. 

Action  on  Policy — Pleading — Conclusion: 

An  allegation  in  a  pleading  that  a  law  of  a  benefit  society 
was  annulled  by  striking  the  same  out  of  the  laws  of  the  soci- 
ety, is  a  mere  conclusion,  and  obnoxious  to  a  demurrer. 

By-Laws — ^Violation  of  Law — Incontestable  Clause: 

Although  the  laws  of  a  benefit  society  provide  against  lia- 
bility should  the  member  meet  death  while  in  the  act  of,  or  in 
consequence  of,  violating  the  criminal  laws,  yet  if  they  further 
provide  that  certificates  shall  be  incontestable  after  two  years 
from  the  date  of  their  issue,  except  for  certain  stated  causes, 
which  do  not  include  violation  of  the  criminal  law,  a  certificate 
will  not  be  avoided  because  the  deceased  member  met  his  death 
while  engaged  in  committing  an  assault. 

[Judgment    for   plaintiff   below.      Here    afllnned    agrainst    so- 
ciety.] 
Hanisch  v.  North  American  Union  (111.  App.): 

44  National  Corporation  Reporter  (May  2,  1912)  444. 
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By-Laws — Remedy— Condition  Precedent: 

Where  the  by-laws  of  a  benefit  society  provide  that  the  exec- 
utive committee  shall  decide  all  death  claims  referred  to  It,  and 
If  in  Its  Judgment  any  claim  is  not  on  its  face  a  valid  one,  it 
shall  notify  the  beneficiaries,  and  give  them  an  opportunity  to 
appear  before  it  within  sixty  days  thereafter,  and  present  their 
evidence,  and  their  decision  shall  be  final,  unless  an  appeal  is 
taken  to  a  higher  authority,  there  must  be  a  decision  by  the  ex- 
ecutive committee  adverse  to  the  claim  to  require  an  appeal  to 
the  higher  authority  before  suit  is  brought 

[Judgment   for    plaintiff    below.      Here    afllnned    against    so- 
ciety.] 

Friedman  v.  Knights  of  the  Modern  Maccabees  (111.  App.) : 

44    National    Corporation    Reporter    (May    2,    1912) 
443. 


By-Laws— Beneficiary : 

No  one  may  be  designated  as  the  beneficiary  under  a  benefit 
certificate  who  is  not  within  the  classes  authorized  by  the  laws 
of  the  society  to  be  so  designated. 

Same — Same — "Legal  Heirs": 

A  widow  is  not  embraced  within  the  term  ''legal  heirs"  as 
used  in  the  by-laws  of  a  mutual  benefit  society. 

Same— Same — Designation : 

Where  no  forms  are  required  by  the  by-laws  of  the  society 
for  directing  the  payment  of  the  fund,  in  case  the  legal  benefi- 
ciary named  in  the  certificate  is  d^ad,  any  clear,  definite  direc- 
tion or  designation  of  a  beneficiary  by  the  assured  will  sufllce. 

Same — Same — Same : 

A  letter  from  a  member  of  a  benefit  society  to  its  proper 
officer,  directing  a  change  in  the  name  of  his  beneficiary,  ac- 
companied by  an  effort  to  pay  the  transfer  fee,  is  suflBcient  to 
vest  the  right  to  the  fund  in  such  beneficiary,  though  the  by- 
laws of  the  society  provide  that  the  certificate  shall  be  surren- 
dered, that  the  direction  shall  be  in  writing  and  forwarded  un- 
der the  seal  of  the  home  tribunal,  with  the  benefit  certificate 
and  fee,  to  the  supreme  secretary,  and  that  no  change  of  benefi- 
ciary shall  be  valid  or  of  any  binding  force  or  effect  until  these 
provisions  have  been  complied  with,  and  a  new  certificate  issued. 

[Judgment  for  new  beneficiary  below.     Here  affirmed  In  favor 
of  new  beneficiary.] 

The  Fraternal  Tribunes  v.  Teusch  et  al.  (111.  App.)  : 

44    National    Corporation    Reporter    (May    2,    1912) 
443. 

By-Laws — Non-Payment  of  Assessments — Forfeiture: 

Under  a  by-law  requiring  assessments  to  be  paid  on  or  be- 
fore the  15th  day  of  each  month,  and  providing  for  forfeiture 
ipso  facto  for  the  non-payment  of  same,  there  could  be  no  re- 
covery where  an  assessment  was  not  tendered  until  after  in- 
sured's death,  which  occurred  after  the  15th  of  Uie  month. 
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Principal  and  Agent — Unauthorized  Acts  of  Agent — Liability  of 

Principal: 

Acts  of  aa  agent  in  excess  of  his  real  or  apparent  authority 
are  not  binding  upon  his  principal. 

Same — Limitations  on  Authority: 

Limitations  upon  the  authority  of  an  agent,  known  to  per- 
sons dealing  with  him,  are  binding  upon  such  persons,  and  they 
can  acquire  no  rights  against  the  principal  by  dealing  with  the 
agent  contrary  thereto. 

Same— Same — ^Waiver: 

In  determining  whether  the  limitations  placed  by  the  prin- 
cipal on  his  agent's  authority  have  been  waived  by  reason  of  a 
custom  of  the  agent  to  act  in  violation  thereof,  one  of  the  essen- 
tial facts  to  be  determined  is  whether  or  not  such  custom  on 
the  part  of  the  agent  was  known  to  and  acquiesced  in  by  the 
principal. 

By-Laws — Knowledge— Presumption : 

A  member  of  a  mutual  benefit  society  is  charged  with 
knowledge  of  the  by-laws  of  the  society,  where  such  by-laws 
constituted  part  of  the  contract. 

By-Laws — Non-Payment  of  Assessments— Waiver: 

Where  the  general  officers  of  a  mutual  benefit  society  had 
no  knowledge  that  the  officers  of  a  local  camp  made  a  custom 
of  accepting  assessments  after  they  became  due,  there  was  no 
acquiescence  in  such  custom,  so  as  to  estop  the  society  from 
relying  on  a  forfeiture  for  non-pajonent  of  assessments  within 
the  time  stipulated  in  the  by-laws. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  so- 
ciety.] 

Odd  Fellows  Benefit  Assn.  v.  Smith  (Miss.  S.  C.) : 

68  Southern  Reporter  (May  4,  1912)  100. 

Mutual    Benefit    Society — Proceeds — Distribution    According    to 
.    Will: 

Where  there  is  nothing  in  the  laws  of  a  mutual  benefit  so- 
ciety prohibiting,  a  member  may  direct  the  beneficiary  to  dis- 
tribute the  proceeds  of  the  certificate  in  accordance  with  the  di- 
rections of  his  will. 

Same — Designation  by  Will — Parties: 

The  beneficiary  named  by  insured  was  to  take  the  proceeds 
for  the  uses  and  purposes  stipulated  in  his  will.  By  his  will 
insured  directed  that  the  proceeds  should  become  a  part  of  his 
residuary  estate.  Held,  That  the  residuary  legatees  are  the  ulti- 
mate beneficiaries,  and,  consequently,  have  the  right  to  enforce 
and  sue  upon  the  contract,  without  the  intervention  of  the  desig- 
nated beneficiary. 

[Judgment  for  legatees.] 

Katz  et  al.  v.  Witt  (N.  Y.,  Tr.  Term.) : 

184  New  York  Supplement   (May  6.   1912)   675. 
75  N.  Y.  Misc.  Rep.  67. 
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Mutual  Benefit  Society — By-Lawt — ^Validity: 

The  by-laws  of  a  voluntary  benefit  society  provided  for  ex- 
pulsion if  any  member  should  become  a  member  of  a  rival  so- 
ciety. Held,  That  such  by-law  was  valid.  Individuals  who  form 
themselves  into  a  voluntary  association  may  agree  to  be  gov- 
erned by  such  rules  as  they  see  fit  to  adopt,  so  long  as  they  are 
not  immoral,  contrary  to  public  policy  or  the  law  of  the  land. 

Same— Same — Knowledge^'Presumptlon : 

A  member  of  a  voluntary  benefit  society  is  presumed  to 
know  the  terms  of  membership  and  the  conditions  under  which 
he  may  retain  his  connection  with  the  organization. 

Same— Same — Remedies — Condition  Precedent: 

A  member  of  a  voluntary  benefit  society  who  has  been  ex- 
pelled must  exhaust  the  remedies  prescribed  by  the  constitution 
and  by-laws  of  the  society  before  resorting  to  the  courts  to  re- 
gain membership. 

Same— Same— Same — Estoppel : 

The  rule  that  a  member  of  a  voluntary  benefit  society  must 
exhaust  the  remedies  prescribed  by  the  constitution  and  by-laws 
of  the  society  before  resorting  to  the  courts,  does  not  apply 
where  the  society  has  violated  its  own  laws  and  regulations  and 
has  arbitrarily  invaded  private  rights. 

Same— Expulsion  of  Member — Reinstatement — Mandamus: 

Where  a  member  of  a  voluntary  benefit  society  was  expelled 
substantially  in  accordance  with  the  procedure  as  prescribed  by 
the  by-laws,  although  there  may  have  been  some  informality  in 
the  proceedings,  a  writ  of  mandamus  will  not  be  issued  to  com- 
pel reinstatement,  since  such  a  writ  will  issue  only  to  prevent 
substantial  injury. 

[Judg^ment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 

Neto  V.  Conselho  Amor  Da  Sociedade  41  et  al.   (Cal.  D. 
C.  A.) : 

122  Pacific  Reporter   (May  6,   1912)    978. 

Action  on  Policy — Occupation — Forfeiture: 

The  by-laws  of  the  society  provided  that  if  any  member 
should  engage  as  principal  or  agent  in  the  sale  of  spirituous  or 
malt  liquors,  his  membership  should  thereby  be  forfeited  and 
his  insurance  become  null  and  void.  The  evidence  shows  that 
insured  engaged  in  the  business  of  running  and  operating  a  sa- 
loon, selling  spirituous  and  malt  liquors  as  a  beverage.  Held, 
That  by  engaging  in  such  business  insured's  policy  became  for- 
feited. 

Same— Same — Burden  of  Proof: 

The  burden  of  proving  that  insured  engaged  in  the  pro- 
hibited occupation  of  selling  spirituous  and  malt  liquors  there- 
by avoiding  his  insurance  was  upon  the  society. 

By-Laws — Occupation — Engagement  In  Sale  of  Liquor  "as  a  Bev- 
erage": 
The  by-laws  provided  that  if  any  member  should  engage  as 

principal  or  agent  in  the  sale  of  spirituous  or  malt  liquors  "as  a 
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beverage,"  his  insurance  would  be  null  and  void.  Beld,  That 
evidence  that  insured  was  driver  of  a  beer  wagon  for  a  brewing 
company,  took  orders  for  barrels  and  kegs  of  beer,  and  delivered 
the  same  to  the  persons  giving  such  orders,  and  collected  the 
money  therefor,  does  not  prove  that  he  was  engaged  in  the  sale 
of  spirituous  or  malt  liquors  as  a  beverage.  For  aught  that  ap- 
pears from  the  evidence,  such  sales  were  made  to  the  dealers 
only,  and  would  not  be  "sales  as  a  beverage"  within  the  meaning 
of  the  by-laws. 

Same— Same— Same— Forfeiture — ^Waiver: 

VThere  the  society  received  assessments  from  insured  know- 
ing at  the  time  that  he  was  engaged  in  the  sale  of  liquors  as  a 
beverage,  in  violation  of  the  by-laws,  it  thereby  waived  its  right 
to  avoid  the  insurance  for  that  cause. 

Same— Same— Same— Same — Same: 

Insured,  at  the  time  his  policy  was  issued,  was  employed  as 
a  driver  of  a  brewery  wagon.  The  society  waived  the  forfeiture 
for  engaging  in  this  occupation.  Held,  That  the  waiver  of  the 
right  to  avoid  the  policy  on  the  ground  that  insured  was  in  a 
prohibited  business  when  the  application  was  accepted,  did  not 
prevent  the  society  from  forfeiting  the  insurance  on  account  of 
him  engaging  in  the  saloon  business  thereafter.  It  had  the  right 
to  waive  the  first  and  enforce  the  latter. 

Policy — Breach  of  Contract — Forfeiture — Election: 

Contracts  of  insurance  with  provisions  for  forfeiture  for  vio- 
lation of  the  inhibitions  named  therein  are  not  rendered  abso- 
lutely void,  but  merely  voidable  upon  the  breach  of  such  pro- 
visions. 

Same — Same— Same — Same — ^Tender: 

An  insurance  company  electing  to  declare  a  policy  void  be- 
cause of  a  breach  of  the  conditions  thereof,  must  return  the 
premiums  received  after  the  breach. 

Soliciting  Agent — Knowledge — Imputation  to  Company: 

Knowledge  of  an  agent  employed  to  solicit  insurance  and 
collect  premiums  is  the  i^nowledge  of  the  company. 

Action  on  Policy — Pleading — Reply: 

The  plaintiff  alleged  in  reply  that  the  society  through  its 
soliciting  agent  "knew  the  character  and  nature  of  Insured's 
occupation,  which  was  that  of  driving  a  beer  wagon,  soliciting 
orders  for  and  delivering  beer,  and  collecting  money  therefor"  at 
the  time  it  accepted  his  application.  Held,  That  this  allegation 
did  not  show  that  the  society  had  knowledge  through  its  agent 
or  otherwise  that  insured  was  engaged  as  agent  or  otherwise 
"in  the  sale  of  spirituous  and  malt  liquors  as  a  beverage." 

[Judgment  for  plaintiff  below.     Affirmed  by  Appellate  Courts 

93  N.  E.  869.     Here  reversed  in  favor  of  society.] 
Supreme  Tribe  of  Ben  Hur  v.  Lennert  (Ind.  S.  C.) : 

98  Northeastern  Reporter   (May  7,   1912)   116. 

Mutual  Benefit  Society — Subordinate  Lodge — Agency: 

A  subordinate  lodge  or  council  of  a  fraternal  benefit  society 
is  the  agent  of  the  superior  lodge  or  council  and  may  waive  for- 
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feiture  or  suspension  upon  failure  to  pay  assessments  and  dues 
promptly. 

Same— Assessments— Waiver — Custom : 

Where  it  is  the  custom  of  the  financial  officer  of  the  lodge  to 
receive  payments  of  dues  after  they  should  have  been  paid,  and 
credit  them  as  of  the  proper  date,  the  society  waives  its  right  to 
suspend  or  forfeit  the  benefit  certificate,  in  consequence  of  the 
member  taking  advantage  of  this  custom. 

Same— Same — ^Advancement  by  Society: 

Where  a  local  lodge  votes  to  advance  the  money  to  a  mem- 
ber to  pay  his  dues  in  arrears,  and  it  has  power  to  reinstate  if 
such  payment  is  made,  it  cannot  afterwards  vacate  its  act  by 
notifying  the  member  of  its  refusal  to  carry  out  its  agreement 

[Judgment    for   plalntlfT    below.      Here    affirmed    agrainst    so- 
ciety.] 

Klauss  V.  National  Council  Knights  &  Ladies  of  Security 
(111.  App.) : 

44    National    Corporation    Reporter    (May    9,    1912) 


Application— Acceptance— Acts  of  Agent: 

The  application  stipulated  that  the  society  should  "not  be 
liable  for  any  injury  or  death,  happening  prior  to  the  receipt  and 
acceptance  of  this  application  and  membership  fee  by  the  su- 
preme committee  of  this  order."  Heldy  That  the  act  of  the  sec- 
retary of  the  state  grand  lodge  in  accepting  the  applicant  as  a 
charter  member  of  a  new  lodge,  and  initiating  him  into  the 
order,  was  not  an  acceptance  of  the  application. 

Same— Same — Retention  of  Premium: 

Where  with  full  knowledge  of  the  death  of  the  applicant  be- 
fore the  delivery  of  the  certificate  the  society  retains  the  consid- 
eration and  does  not  offer  to  refund  it,  such  fact  becomes  con- 
clusive evidence  of  an  acceptance  during  the  life  of  the  appli- 
cant, and  deprives  the  society  of  the  benefit  of  the  rule  that  one 
cannot  contract  with  a  dead  man. 

Action  on  Policy — Cause  of  Death — Evidence  Considered: 

Insured  was  an  immarried  man,  24  years  old,  and  was  living 
with  his  parents.  He  had  spent  the  evening  with  young  com- 
panions going  about  town  and  had  gone  to  the  room  of  one  of 
them  to  stay  all  night.  While  in  the  room  he  found  a  loaded 
revolver  under  the  pillow,  and  had  it  in  his  hand  when  his  com- 
panion told  him  to  put  it  down.  An  instant  later  the  revolver 
was  fired,  and  the  bullet  entered  insured's  head  above  and  be- 
hind one  of  his  ears.  His  companion  was  not  looking  at  him 
at  the  time  of  the  shot  There  were  no  powder  bums.  No  mo- 
tive was  shown  for  taking  his  own  life.  Held,  That  the  evidence 
Justified  the  verdict  of  accidental  death. 

Suicide — Presumption : 

There  is  a  presumption  against  suicide  although  it  may  be 
rebutted  by  mere  preponderance  of  evidence. 
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Policy — Prooft  of  Death— Time  of  Payment— Waiver: 

Denial  of  liability  waives  the  requirement  of  proofs  of  death 
and  the  provision  giving  the  society  a  stipulated  time  within 
which  to  make  payment. 

[Judirment   for   plaintifT   below.      Here   affirmed   agrainst   so- 
ciety.] 

Norman  v.  Order  of  United  Commercial  Travelers  (Kan- 
sas City  C.  A.) : 

145  Southwestern  Reporter   (May  8,  1912)   853. 

Mutual  Benefit  Society — ^Agency  of  Local  Lodge — Payment: 

At  the  time  of  insured's  death  he  was  a  member  in  good 
standing  in  a  subordinate  lodge  of  the  defendant  society,  and 
was  a  member  of  what  is  called  the  "Funeral  Fund"  of  the  de- 
fendant His  dues,  designated  as  "dues  to  such  fund/'  were  paid 
to  his  subordinate  lodge.  Upon  insured's  death  and  after  proof 
thereof  had  been  made,  defendant  mailed  to  the  secretary  of  the 
subordinate  lodge  a  check  in  payment  of  the  claim.  This  check 
was  appropriated  by  the  secretary.  Held,  That  the  subordinate 
lodge  was  the  agent  of  the  grand  lodge  in  making  payments  out 
of  the  funeral  fund,  and  was  primarily  liable  to  the  beneficiary 
of  a  deceased  member  of  the  fund,  and  hence  the  grand  lodge 
was  not  discharged  by  merely  sending  the  check  to  the  local 
secretary. 

[Judgment  for  society  below.    Here  reversed  against  society.] 
Tebbins  v.  Grand  Court  of  State  of  New  York,  Foresters 
of  America  (N.  Y.,  App.  Tr.) : 

184  New  York  Supplement  (May  13,  1912)   816. 

Accounting— Pleadlng^Rellef: 

In  an  action  against  an  insurance  company  the  prayer  of  the 
complaint  was  that  the  defendant  be  required  "to  make  an  ac- 
counting, to  the  end  that  it  may  be  determined  whether  or  not 
the  assessments  of  the  defendant  under  the  terms  •  •  •  of 
said  policies  are  reasonable,  equitable  and  just."  Held,  That 
the  accounting  required  was  solely  for  the  purpose  of  ascertain- 
ing whether  the  assessments,  which  it  was  alleged  had  been  im- 
properly laid,  were  justified.  Plaintiff  was  therefore  not  enti- 
tled to  an  accounting  ''concerning  all  of  its  (defendant's)  af- 
fairs." 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 
Whiting  V.  Fidelity  Mut.  Life  Assn.  of  Philadelphia,  Pa. 
(N.  Y.,  App.  DiV.) : 

134  New  York  Supplement  (May  13,  1912)   696. 

Application — Warranties — Forfeiture: 

Where  an  application  for  life  insurance  is  expressly  de- 
clared to  be  a  part  of  the  policy,  and  the  statements  therein 
contained  are  warranted  to  be  true,  such  statements  will  be 
deemed  material,  whether  they  are  so  or  not,  and  if  shown  to 
be  false  there  can  be  no  recovery  on  the  policy,  however  inno- 
cently the  statements  may  have  been  made. 
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8ame— Statements  as  to  Health — Representations  or  Warranties: 
If  there  is  anything  in  an  application  for  insurance  or  in  the 
policy  issued  thereon  tending  to  show  that  the  answers  and 
statements  in  the  application  were  not  intended  to  be  regarded 
as  warranties,  such  answers  and  statements  as  are  not  material 
to  the  risk  and  were  honestly  made  in  the  belief  that  they  were 
true  will  not  prevent  recovery,  even  though  in  fact  they  were 
not  true.  Such  answers  and  statements  will  be  considered  as 
mere  representations,  notwithstanding  the  policy  states  that 
they  are  to  be  deemed  warranties. 

Policy — Rule  of  Construction: 

Anything  appearing  in  an  insurance  contract  which  Is  am- 
biguous or  of  doubtful  meaning  is  to  be  interpreted  against  the 
company  and  in  favor  of  the  assured,  but  such  rule  of  construc- 
tion does  not  authorize  a  perversion  of  the  language  or  the  ex- 
ercise of  inventive  powers  for  the  purpose  of  creating  an  ambig- 
uity where  none  exists. 

Application — Construction — Attendance  by  Pliyslclan: 

The  application  contained  the  question:  "How  long  since 
you  were  attended  by  a  physician  or  professionally  consulted 
one?"  Held,  That  the  question  was  not  open  to  the  construction 
that  it  called  for  the  first  time  the  applicant  was  attended  by  a 
physician. 

Policy — Construction — Court  or  Jury: 

The  contract  of  insurance  being  in  writing,  its  construction 
was  for  the  court,  there  being  no  question  involving  proof  as  to 
the  construction  put  upon  it  by  the  parties,  or  any  other  matter 
which  would  take  it  out  of  this  rule. 

[Judgment  for  plalntifP  below.     Here  reversed  In  favor  of  com- 
pany.] 

Crosse  v.  Supreme  Lodge  K.  &  L.  of  H.  (111.  S.  C.) : 

98  Northeastem  Reporter  (May  14,  1912)  261. 

By-Laws^Remedles — Condition  Precedent: 

Where  the  by-laws  of  a  mutual  benefit  society  provided  that 
any  person  feeling  aggrieved  at  the  action  of  any  council  must 
exhaust  his  remedies  within  the  society  before  resorting  to  the 
courts,  a  member  could  not  recover  in  an  action  at  law  where 
he  has  failed  to  comply  with  the  by-law,  unless  he  has  been 
prevented  from  pursuing  such  remedies  by  the  society  itself. 

Same— Same — Same — Estoppel : 

The  by-laws  of  a  mutual  benefit  society  provided  that  any 
person  feeling  aggrieved  at  the  action  of  any  council  must  ex- 
haust his  remedies  within  the  society  before  resorting  to  the 
courts.  They  further  provided  that:  "Should  any  person  feel 
aggrieved  at  the  action  of  the  council  for  failing  to  pay  benefits 
that  may  be  claimed  to  be  due,  such  person  may  appeal  from 
said  action."  Insured  claims  that  he  was  prevented  from  pur- 
suing the  remedies  within  the  society  because  no  action  was 
taken  on  his  claim  for  benefits,  and  that  he  could  not  appeal 
until  some  action  was  taken.  Heldy  That  there  was  a  failure 
to  pay  insured's  claim,  whether  any  formal  action  was  taken  or 
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not,  and  consequently  he  could  not  sue  until  he  had  appealed 
as  the  by-laws  required. 

Same— Rule  of  Conttructlon: 

Laws  must  be  reasonable  and  practicable,  and  courts  will 
give  them  a  reasonable  construction.  But  beneficiaries,  and 
their  representatives,  are  required  to  make  all  reasonable  ef- 
forts to  comply  with  such  laws,  and  not  until  they  have  done  so 
will  they  be  heard  to  say  they  were  prevented  by  the  council 
or  society  from  so  doing. 

Same — Remedies — ^Appeal — Delay: 

Where  insured,  having  received  no  notice  of  any  action  tak- 
en by  the  society  on  his  claim,  entered  suit  against  it  without 
having  first  exhausted  the  remedies  provided  by  the  by-laws,  he 
could  discontinue  his  suit  and  exhaust  the  remedies  within  the 
society  notwithstanding  the  lapse  of  time. 
[Demurrer  to  complaint  sustained.] 

King  V.  Wynema  Council  No.  10,  Daughters  of  Pocahontas, 
Improved  Order  of  Red  Men  of  Delaware  (Del. 
S.  C.) : 

82  AtlanUc  Reporter  (May  16,  1912)  1076. 

By-Laws — ^Amendments — Increase  of  Assessments: 

An  agreement  to  comply  with  all  by-laws  then  in  force  or 
which  might  be  subsequently  enacted  does  not  authorize  a  mut- 
ual benefit  company  to  enact  a  by-law  charging  policies  prev- 
iously issued  with  the  deficiency  between  the  dues  actually  paid 
and  the  rate  of  dues  payable  under  the  amended  by-laws. 

Same— Same — ^Asaent  of  insured: 

The  society  enacted  a  by-law  deducting  10  per  cent  from  the 
sum  which  it  originally  agreed  to  pay.  Subsequently  insured 
changed  the  beneficiary  imder  the  policy,  making  it  payable  for 
the  reduced  amount  to  a  new  beneficiary.  Held,  That  such 
action  by  insured  amounted  to  an  assent  to  the  change  in  the 
by-laws. 

[Judennent  for  plaintifP  below.    Here  affirmed  against  society.] 
Jaeger  et  al.  v.  Grand  Lodge  of  Order  of  Hermann's  Sons 
(Wis.  S.  C): 

136  Northwestern  Reporter  (May  17,  1912)   869. 

Corporations — Merger: 

When  a  corporation  Is  consolidated  with  another,  or  becomes 
merged  therein,  whether  a  new  corporation  is  thereby  created, 
or  the  old  corporation  is  continued,  will  depend  much  upon 
the  intention  of  the  parties. 

Mutual  Benefit  Society— Reinsurance— Assessments: 

A  mutual  benefit  society  was  organized  in  Pennsylvania  to 
reinsuro  an  association  doing  business  in  Ohio,  and  the  entire 
membership  and  assets  of  the  latter  were  transferred  to  the 
former.  Subsequently  the  Pennsylvania  society  adopted  a  con- 
stitution re-rating  "members  taken  over  from  another  society." 
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Held,  That  a  member  of  a  subordinate  lodge  of  the  Ohio  asso- 
ciation was  not  received  into  the  Pennsylvania  society  from  an- 
other society  within  the  meaning  of  the  constitution,  and  hence 
the  Pennsylvania  society  could  not  change  the  rate  of  his  as- 
sessments. 

8ame — By-Laws — Amendments: 

The  society  adopted  a  constitution  wherein  it  was  pro- 
vided: "Whenever  members  taken  over  from  another  society 
are  permitted  to  retain  the  benefit  certificates  issued  to  them 
♦  •  •  by  the  society  of  which  they  were  formerly  members, 
or  if  the  rate  of  assessment  paid  by  any  member  is  lower  than 
the  rate  charged  by  the  corresponding  benefit  plan  of  the  Fra- 
ternal Mystic  Circle,  ♦  ♦  ♦  the  members  may  be  re-rated  by 
the  Supreme  Executive  Committee  so  that  perfect  equality  shall 
be  maintained  between  the  members  of  the  order.  Held,  That  the 
terms  of  the  constitution  were  plainly  prospective;  and  courts 
will  not  give  retroactive  effect  to  language  which  is  fairly  sus- 
ceptible of  a  construction  which  would  give  the  law  a  pros- 
pective operation. 

Same— Same— Same: 

The  agreement  to  be  bound  by  by-laws  that  may  be  sub- 
sequently enacted  has  reference  only  to  such  regulations  as  re- 
late to  the  member's  duties  and  conduct,  and  do  not  embrace 
an  act  that  would  produce  a  radical  change  in  his  rights. 

Same— Same — Increase  of  Aaaetsments — Remedies: 

Re-rating  of  the  assessments  to  be  paid  by  a  member  is  a 
repudiation  of  the  contract,  and  gives  the  member  the  right  to 
recover  the  sums  paid  with  interest. 

[Judfinnent  for  plaintifP  below.     Reversed  on  appeal,  131  S.  W. 
92.     Here  reversed  In  favor  of  plaintiff.] 

Ericson  v.    Supreme   Ruling  of   Fraternal  Mystio  Circle 
(Tex.  S.  C.) : 

146  Southwestern  Reporter  (May  22,  1912)   160. 

By-Laws — Beneficiaries — Change  of  Designation: 

A  strict  compliance  with  the  by-laws  of  a  mutual  benefit 
society  for  changing  beneficiaries  is  not  necessary.  All  that  is 
required  is  that  the  member  do  all  that  is  reasonably  in  his 
poijrer  to  effectuate  his  purpose  to  accomplish  such  change. 

Same— Same— Same — Waiver: 

Where  insured  did  all  in  his  power  under  the  circum- 
stances to  change  the  beneficiary  so  as  to  make  his  insurance 
payable  to  his  wife  and  child,  although  he  did  not  comply 
with  the  by-laws  in  making  such  change,  and  the  society  did 
not  insist  upon  strict  compliance  with  the  by-laws,  but  paid  the 
money  into  court  for  the  benefit  of  whomsoever  of  the  bene- 
ficiaries the  court  should  find  entitled  to  same,  it  thereby 
waived  strict  compliance  with  the  by-laws  as  to  the  manner  of 
making  such  change. 
Same^— Same — Same — Rights  of  Original  Beneficiary: 

The  by-laws  of  a  mutual  benefit  society  being  made  solely 
for  the  benefit  of  the  society,  and  the  original  beneficiary  having 
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no  vested  interest  in  the  benefits,  such  beneficiary  has  no  reason 
to  complain  that  the  by-laws  with  reference  to  changing  bene- 
ficiaries was  not  strictly  complied  with. 

[Judgment  for  new  beneficiaries  below.     Here  afiElrmed  against 
original  beneficiary.] 

Henderson  v.  Modem  Woodmen  of  America  (Kansas  City 
C.  A.): 

146  Southwestern  Reporter  (May  22,  1912)  102. 

Attettments — ^Tender— Waiver  of  Forfeiture: 

Where  a  member  of  a  mutual  benefit  Society  tenders  his 
assessment  to  the  proper  officer  of  the  society,  and  the  tender 
is  refused,  there  can  be  no  forfeiture  of  his  rights  for  non- 
payment of  such  assessment. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Royal  Circle  of  Friends  of  the  World  v.  Paine  (Ark.  S.  C.) : 
146  Southwestern  Reporter  (May  22,  1912)   142. 

Action  on  Policy — Pleading — Issues: 

To  put  in  issue  the  falsity  of  warranties  made  by  assured 
in  his  application,  it  was  not  incumbent  upon  the  plaintiff  to 
deny  the  allegations  in  the  answer  with  reference  to  such  war- 
ranties, since  a  reply  is  only  necessary  where  allegations  of 
counterclaim  or  set-off  are  made  in  the  answer. 

Same — Evidence — Exhibits: 

In  an  action  on  a  policy  where  the  company  pleaded  false 
warranties  in  defense  of  its  liability,  it  devolved  upon  the  com- 
pany to  prove  the  execution  of  the  application;  that  he  made 
the  answers  therein  set  out,  and  that  such  answers  were  false. 
The  exhibit  to  the  answer  of  the  alleged  application  was  no 
proof  thereof.  The  application,  after  proof  of  its  execution, 
should  have  been  introduced  in  evidence  and  made  a  part  of 
the  bill  of  exceptions  in  order  for  it  to  be  considered  upon 
appeal. 

Same— Same — Privileged  Communications: 

Statutes  giving  to  a  patient  the  privilege  of  objecting  to  dis- 
closures of  matters  communicated  to  or  information  obtained 
by  a  physician  do  not  cease  with  the  death  of  the  patient,  but 
may  be  taken  advantage  of  after  his  death  by  his  representative. 

Same— Same— Same — Waiver: 

An  applicant  for  insurance  may  in  his  written  application 
waive  the  right  to  object  to  the  testimony  of  a  physician  as  to 
information  acquired  by  such  physician  while  giving  professional 
treatment    Such  a  waiver  binds  the  beneficiary. 

Same— Same— Same— Same : 

Plaintiff  signed  a  release  upon  the  recommendation  of  in- 
sured's physician,  who  advised  her  that  insured's  death  was 
caused  by  consumption.  Subsequently  plaintiff  sued  to  recover 
the  balance  alleged  to  be  due  on  the  policy,  on  the  theory  that 
insured's  death  had  not  been  caused  by  consumption.  Held, 
That  by  claiming  that  it  was  upon  the  physician's  statement 
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that  she  acted  in  executing  the  release,  plaintiff  waived  the  priy- 
ilege  of  objecting  to  the  teBtimony  of  such  physician  as  to  the 
cause  of  her  husband's  death. 

Application — Statements  at  to  Health — Warranty: 

Where  an  insured  in  his  written  application  for  insurance 
warranted  the  truth  of  the  answers  made  by  him  therein  relative 
to  his  health,  and  same  were  untrue  as  to  some  disease  he  had 
which  was  material  to  the  risk,  then  this  constituted  a  breach 
of  such  warranty,  whether  the  insured  knew  the  answers  to  be 
untrue  or  not 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  asso- 
ciation.] 

National  Annuity  Ass'n.  v.  McCall  (Ark.  S.  G.) : 

146  Southwestern  Reporter  (Biay  22,  1912)  126. 


Action  on  Policy— -Evidence— Harmless  Error: 

Payment  of  the  insurance  was  refused  for  the  reason  that 
insured  had  failed  to  disclose  the  fact  that  she  suffered  from  a 
certain  abdominal  trouble.  On  the  trial  a  physician  was  per- 
mitted to  testify  that  "about  25  per  cent  of  the  married 
women  of  the  United  States  have  trouble  down  in  the  abdominal 
front  Held,  That  such  testimony  was  inadmissible,  since  such 
fact  could  not  be  considered  for  the  purpose  of  displacing  any 
rights  secured  by  the  insurance  contract  Such  evidence,  how- 
ever, was  harmless,  where  it  appeared  that  insured  did  not  prac- 
tice any  fraud  on  the  society,  and  did  not  know  of  the  existence 
of  the  disease  at  the  time  the  policy  was  issued. 

Same — Same — Health  of  Insured: 

The  society  contends  that  an  attempted  reinstatement  was 
Ineffectual  to  restore  insured  to  membership,  for  the  reason  that 
at  the  time  of  such  reinstatement  she  was  not  in  good  health. 
Held,  That  it  was  not  error  to  permit  insured's  husband  to  tes- 
tify that  she  had  been  doing  her  household  work  ever  since  she 
had  been  married  up  to  the  day  she  was  taken  sick  at  the  time 
of  her  last  illness,  since  this  testimony  was  relevant  and  ma- 
terial to  the  contention  that  insured  was  not  in  good  health  at 
the  time  of  her  reinstatement. 

Same — Sams— Impeachment: 

Payment  of  the  insurance  was  refused  for  the  reason  that 
insured  had  failed  to  disclose  the  fact  that  she  suffered  from  a 
certain  abdominal  trouble.  Two  physicians  who  operated  on 
insured  testified  that  they  had  found  some  evidence  of  womb 
trouble  which  might  have  contributed  to  her  death.  Held.  That 
testimony  of  the  husband  that  neither  of  the  physicians  ever  ad- 
vised him  of  the  existence  of  evidence  of  womb  trouble  was  ad- 
missible as  a  circumstance  to  be  considered  in  determining  the 
weight  to  be  given  the  testimony  of  such  physicians. 

[Judgment  for  plaintiff  below.     Here  affirmed  agrainst  society.] 
Modem   Brotherhood  of  America  v.   Chandler    (Tex.   C. 
0.  A.): 

146  Southwestern  Reporter  (May  29,  1912)  626. 
1912-17 
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Action  on  Policy — Suicide — Question  for  Jury: 

Suicide  is  an  affirmative  defense  and  is  ordinarily  a  question 
for  the  jury.  Wliere,  however,  all  the  evidence  in  the  case  is 
of  such  character  that  it  affords  no  room  for  reasonable  con- 
troversy the  qvestion  is  for  the  court. 

Same — Same — Same : 

The  presumption  against  suicide  is  very  strong — strong  as 
the  universal  instinct  for  life — but  it  may  be  overcome  by  proof, 
just  as  the  instinct  for  life,  in  individual  instances,  may  be  over- 
, mastered  by  a  desire  for  death,  so  that,  "Where  the  reasonable 
probabilities  from  the  evidence  all  point  to  suicide  as  the  cause 
of  death,  so  as  to  establish  it,  in  the  light  of  reason  and  com- 
mon sense,  with  such  certainty  as  to  leave  no  room  for  rea- 
sonable controversy  on  the  subject,  a  jury  should  not  be  per- 
mitted to  find  to  the  contrary,  and  have  such  finding  stand  as  a 
verity  in  the  case;  but  the  question  should  be  decided  by  the 
trial  court  as  one  of  law." 

Same — Same — Evidence  Considered: 

Within  the  two  months  preceding  his  death,  insured  in- 
creased his  insurance  from  1,000  to  $7,000.  He  was  a  farmer 
and  heavily  in  debt.  A  few  minutes  before  his  death  insured 
left  his  house  to  go  to  the  barn  to  water  some  stock.  There  was 
nothing  unusual  in  his  demeanor,  and  on  leaving  the  house  he 
addressed  a  jocular  remark  to  his  wife.  He  passed  by  his  eldest, 
son  and  two  neighbor  boys,  who  were  sharpening  an  ax  at  a 
grindstone,  and  asked  his  son  if  a  certain  horse  in  the  barn  had 
been  watered.  Receiving  a  negative  reply,  he  said  he  would 
water  the  horse,  and  went  on  to  the  barn,  which  was  a  hundred 
yards  or  more  beyond  the  grindstone.  Immediately  after  he 
disappeared  into  the  barn  the  boys  heard  him  cry  in  distress, 
and,  supposing  he  had  been  kicked  by  the  horse,  one  of  the 
boys  ran  to  his  assistance  and  found  him  in  the  passageway  of 
the  barn  in  the  throes  of  death.  Death  was  caused  by  drinking 
a  two-ounce  vial  of  carbolic  acid.  A  note  was  found  pinned  to 
insured's  coat  wherein  he  bade  his  wife  good-bye  and  stated 
that  he  thought  it  best  for  him  to  leave  this  world.  Held,  That 
this  evidence  showed  that  insured  had  committed  suicide,  and  it 
was  error  for  the  trial  court  to  refuse  to  direct  a  verdict  for  the 
company. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Richey  v.  Woodmen  of  the  World  (Kansas  City  C.  A.) : 

146  Southwestern  Reporter  (May  29,  1912)   461. 

Mutual  Benefit  Society — Assessments — Liability  of  Member: 

In  a  purely  mutual  association  a  member  cannot  be  assessed 
for,  or  be  compelled  to  pay,  losses  that  occurred  prior  to  his 
membership,  unless  he  has  agreed  to  do  so. 

Same — Same — Same : 

The  by-laws  authorized  the  society  to  order  an  assessment, 
not  exceeding  two  dollars  at  any  one  time,  upon  each  member 
when  necessary,  to  provide  funds  to  carry  out  the  objects  of  the 
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organization.    Held,  That  this  did  not  authorize  the  assessment 
of  new  members  for  past  losses. 

Same — By-Laws — Rule  of  Construction: 

Any  ambiguity  in  a  by-law  of  a  mutual  benefit  society  must 
be  construed  strictly  against  the  association  to  prevent  a  for- 
feiture. 

Same — Same — Right  to  Create  Emergency  Fund: 

The  by-laws  of  the  society  provided  what  funds  should  be 
maintained  and  how  the  dues  and  assessments  should  be  used. 
Held,  That  the  creation  of  an  emergency  fund,  not  provided  for 
•in  the  by-laws,  was  illegal;  such  a  fund  could  not  be  created  ex- 
cept by  proper  amendment  of  the  by-laws. 

Same — Same^ — Emergency   Fund — Illegal   Assessments: 

The  by-laws  did  not  authorize  the  creation  of  an  emergency 
fund  and  such  a  fund  could  only  be  created  by  amendment  to 
the  by-laws.  The  society  adopted  a  resolution  in  the  nature  of  a 
recommendation,  providing  for  the  creation  of  such  a  fund.  In- 
sured had  notice  of  the  adoption  of  this  resolution  and  made 
no  protest.  Held,  That  notwithstanding  insured  had  knowledge 
of  the  resolution,  he  had  the  right  to  assume  that  no  further 
action  concerning  same  would  be  taken  without  proper  amend- 
ment of  the  by-laws,  and  although  he  paid  his  dues  and  assess- 
ments thereafter  his  beneficiary  was  not  estopped  from  contest- 
ing the  validity  of  the  assessments  made  against  insured  for 
the  benefit  of  such  fund,  where  it  was  not  shown  that  he  had 
knowledge  that  the  money  so  paid  was  being  credited  to  this 
fund. 

Same — Wrongful  Acts — Acquiescence: 

There  can  be  no  acquiescence  without  full  knowledge;  nor 
will  the  doctrine  be  applied  in  aid  of  a  forfeiture  where  an  illegal 
exaction  has  been  made. 

Same — By-Laws — Assessments — Creation  of  Emergency  Fund: 

Dues  and  assessments  paid  by  a  member  of  a  mutual  bene- 
fit society,  could  only  be  legally  used  for  the  purposes  desig- 
nated by  the  laws  of  the  association.  The  society  could  not  ure 
such  money  for  the  purpose  of  accumulating  an  emergency  fund, 
where  the  creation  of  such  fund  was  not  authorized  by  the  laws 
of  the  society. 

Same — Same — Same — Payment  Out  of  Excess  Collections: 

Where  a  mutual  benefit  society  exacts  and  receives  from  a 
member  more  money  than  it  is  entitled  to,  such  excess  is  held 
as  a  credit  to  be  applied  on  further  assessments,  and  where  such 
credit  exists  the  membership  can  not  be  forfeited  for  failure  to 
pay  an  assessment. 

Action  on  Policy — Cause  of  Death — Evidence  Considered: 

The  policy  insured  against  death  from  "external,  violent 
and  accidental  m^ans,"  but  excepted  death  resulting  "directly 
or  indirectly  from  disease,  bodily  or  mental  infirmity."  In- 
sured shortly  after  eating  dinner  went  to  the  pool  in  a  club- 
houflo  for  a  bath.     He  had  been  in  the  water  a  few  minutes. 
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when  he  made  a  slight  jump  forward,  made  a  few  motions  with 
his  hands,  and  sank.  He  was  taken  from  the  pool  five  or  ten 
minutes  later  dead.  An  autopsy  showed  him  to  have  heen  in 
perfect  health  in  life,  and  the  opinion  of  several  medical  experts 
was  that  the  cold  water  had  produced  a  shock  from  which  his 
system  did  not  react;  that  his  vitality  was  therehy  reduced  and 
a  fainting  spell  hrought  on,  which  caused  him  to  sink;  and  that 
he  was  drowned.  Held,  That  the  evidence  was  sufficient  to  sus- 
tain a  verdict  that  insured's  death  was  caused  hy  drowning. 

Same — Same — Burden  of  Proof: 

In  an  action  on  an  accident  policy,  the  burden  of  proof  rested . 
upon  the  plaintiff  to  show  that  insured's  death  was  the  result 
of  accidental  means. 

Same— Same^Drowning— Voluntary  Exposure: 

Under  a  policy  insuring  against  accidental  death,  recovery 
for  death  from  drowning  while  bathing  cannot  be  defeated  on 
the  ground  that  the  contributing  cause  was  the  voluntary  act  in 
entering  the  water. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Clark  V.  Iowa  State  Traveling  Men's  Assn.  (Iowa  S.  C.) : 
186  Northwestern  Reporter  (May  81,  1912)  1114. 

By-Laws^N on-Pay ment  of  Asaeaament — Forfeiture: 

The  by-laws  of  a  mutual  benefit  society  which  appeared  on 
the  face  of  the  policy  issued  to  insured,  provided  that  assess- 
ments should  be  paid  within  fifteen  days  after  notice  thereof  with 
a  penalty  of  forfeiture  for  non-payment  Held,  That  where  Insured 
was  duly  notified  of  an  assessment  and  failed  to  pay  same  within 
the  time  required  by  the  by-laws,  his  policy  became  null  and  void. 
Same — Same — ^Waiver: 

The  by-laws  of  the  society  required  assessments  to  be  paid 
within  fifteen  days  after  notice  thereof,  under  penalty  of  forfeit- 
ure. Although  the  insured  failed  to  pay  an  assessment,  he  sub- 
sequently received  a  letter  from  the  general  office  of  the  society, 
calling  his  attention  to  the  fact  that  he  had  not  paid  his  assess- 
ment and  inviting  him,  if  then  in  good  health,  to  pay  the  arrears 
and  to  be  reinstated.  Held,  That  the  sending  of  such  notice  was 
not  a  waiver  of  forfeiture  for  the  non-payment  of  such  assess- 
ment, where  such  notice  and  invitation  were  sent  under  a  cus- 
tom of  the  society  and  as  a  courtesy  to  those  whose  policies  had 
been  forfeited,  and  were  not  intended  as  an  invitation  to  pay  up 
arrears  regardless  of  the  condition  of  the  health  of  the  member 
at  the  time. 
Same — Same — Same: 

Where  the  by-laws  of  the  society,  printed  upon  the  face  of  the 
policy  issued  to  insured,  provided  that  non-payment  of  assess- 
ments within  fifteen  days  after  notice  would  effect  a  forfeiture  of 
the  insurance,  insured  was  charged  with  knowledge  of  the  fact 
that  his  policy  would  be  forfeited  unless  his  assessments  were 
paid  within  the  time  stipulated. 

Same— Sa  m  e— Same— Waiver : 

A  policy  forfeited  for  failure  to  pay  assessments  within  the 
time  provided  by  the  by-laws  is  not  revived  by  an  unaccepted  ten- 
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der  of  delinquent  assessments  made  by  others  in  behalf  of  in- 
sured at  a  time  when  it  was  known  that  he  could  not  live. 

[Judgment  for  society  below.    Here  affirmed  In  favor  of  society.] 
Hawkins  et  al.  t.  The  Lone  Star  Ins.  Union  (Tex.  C.  C.  A.) : 
146  Southwestern  Reporter  (June  6»  1912)   1041. 

Voluntary  Association — Parties: 

An  unincorporated  voluntary  association  organized  for  the 
purpose  of  insuring  its  members  and  not  for  charitable  purposes 
may  be  sued  in  its  capacity  as  an  association,  and  a  Judgment 
rendered  against  it,  even  though  it  owned  no  property. 

Action  on  Policy — Evidence— Age: 

In  an  action  on  a  policy  of  insurance,  it  was  not  error  to 
admit  testimony  by  a  cousin  of  the  insured  as  to  a  declaration 
made  to  the  witness  by  the  insured  as  to  his  age  long  prior  to 
the  issuance  of  the  policy,  upon  the  ground  that  the  declaration 
was  self-serving. 

Same— Action    on    Policy — Liability    of    Offloers    for    Diverting 

Funds: 

The  directors  of  an  unincorporated  voluntary  association  upon 
the  report  of  the  death  of  a  member  procured  a  draft  from  the 
president  and  secretary  of  the  society,  upon  which  they  received 
from  the  society's  treasurer  the  money  necessary  to  pay  to  in- 
sured's beneficiary  in  satisfaction  of  the  policy.  This  was  done 
in  accordance  with  the  provisions  of  the  by-laws  of  the  society. 
Instead  of  paying  this  money  to  insured's  beneficiary,  they  paid 
it  out  to  other  parties.  Held,  That  this  diversion  of  the  money 
rendered  the  directors  personally  responsible  in  a  suit  therefor 
filed  by  the  beneficiaries. 

Same — Party — Statute : 

Under  Acts  Tex.  1909,  p.  443,  and  Acts  1907,  p.  240,  an  unin- 
corporated voluntary  association  doing  business  as  a  fraternal 
life  association  may  sue  and  be  sued  in  its  capacity  as  an  asso- 
ciation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ants.] 
Home  Benefit  Assn.  No.  3  of  Coleman  County  et  al.  v.  Wes- 
ter (Tex.  C.  C.  A.): 

146  Southwestern  Reporter  (June  6,  1912)  1022. 

Death  Beneflte— Will: 

Sec.  210,  Art.  23,  Code  Pub.  Gen.  Laws  Md.  1904,  relating  to 
fraternal  benefit  societies,  provides  that  a  benefit  shall  be  as- 
signable, except  to  beneficiaries  named  in  the  section,  and  then 
only  by  the  consent  of  the  society.  The  by-laws  of  the  society 
provided  that  benefits  should  be  paid  only  to  the  member's  widow, 
orphans  or  parents.  Held,  That  the  member  had  no  property  in 
the  fund  promised  to  be  paid  in  such  a  certificate,  by  such  a  so- 
ciety, upon  his  death,  and  could  not  dispose  of  same  by  his  will. 

By-Laws— Beneficiary— ''Attested  Order" : 

The  by-laws  of  the  society  provided  that  benefits  should  be 
paid  only  to  insured's  widow,  orphans  or  parents  or  ''attested 


Digitized  by  VjOOQ IC 


262  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXV 

order."  Held,  That  this  by-law  did  not  confer  upon  the  member 
the  right  to  dispose  of  his  Insurance  by  will,  as  a  will  is  not  an 
attested  order,  within  the  meaning  of  the  by-laws. 

[Decree  directing  that  fund  be  paid  to   children  below.     Here 
affirmed  against  legatee.] 

Mineola  Tribe  No.  14,  Improved  Order  of  Redmen  v.  Llzer 
et  al.  (Md.  C.  A.) : 

83  Atlantic  Reporter  (June  6,  1912)  149. 

By-Laws — Beneficiaries — Will: 

The  by-laws  of  the  society  stipulated  what  class  of  persons 
might  be  named  as  beneficiaries,  and  provided  that  no  payments 
should  be  made  to  any  persons  who  were  not  within  the  class 
named.  They  further  provided  that  the  insured  might  change 
the  beneficiary  originally  designated,  but  that  the  now  beneficiary 
should  be  within  the  class  named.  They  further  provided  that  no 
change  of  beneficiary  should  become  operative  unless  made  in 
compliance  with  the  rules  of  the  society,  and  that  in  the  event 
that  no  beneficiary  was  named  or  that  insured  had  designated  as 
beneficiary  some  one  not  within  the  class,  the  proceeds  should  be 
paid  to  his  relatives  in  the  order  named  in  the  by-laws.  Held^ 
That  in  the  absence  of  any  stipulations  to  the  contrary,  these 
by-laws  did  not  prevent  insured  from  disposing  of  the  proceeds 
of  his  policy  by  will  to  relatives  who  could  have  been  named  as 
beneficiaries  in  the  certificate,  the  original  beneficiary  having  pre- 
deceased insured  and  he  having  designated  no  other  beneficiary. 

[Judgment  for  legatees  below.     Here  affirmed  in  favor  of  lega- 
tees.] 

Armstrong  v.  Modem  Woodmen  of  America  et  al.    (Wis 
S.  C.)  : 

136  Northwestern  Reporter  (June  7,  1912)  145 

By-Laws — Amendments — Impairment  of  Contract: 

A  policy  of  insurance  issued  by  a  mutual  benefit  society  pro- 
vided for  the  payment  of  $1,000  to  insured's  wife  on  his  death, 
or,  if  the  wife  died  first,  for  the  payment  of  $250  to  him  on  her 
death,  and  the  remaining  $750  to  any  beneficiary  that  he  might 
thereafter  name  upon  his  death.  Subsequent  to  the  issuance  of 
the  certificate,  the  by-laws  of  the  society  were  amended  so  as  to 
provide  that  no  payment  should  be  made  to  insured  in  the  event 
of  the  death  of  his  wife.  Held,  That  the  amendment  to  the  by- 
laws deprived  insured  of  valuable  contract  rights,  and  was  in- 
valid. 

Same — Same — Same: 

The  reserve  power  made  a  part  of  the  contract  of  insurance 
that  the  assured  should  comply  with  all  the  rules,  laws  and  regu- 
lations of  the  society  warranted  only  reasonable  changes  in  the 
manner  and  mode  as  to  details  of  carrying  out  the  scheme  of  in- 
surance and  did  not  authorize  the  society  to  nullify  any  essential 
feativre  of  the  contract  entered  into. 

Same — Same — Same: 

Changes  made  in  the  organic  law  of  a  mutual  benefit  society 
or  in  the  by-laws  thereof,  which  materially  affected  the  contract 
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relations  between  the  insured  and  the  society  as  expressed  in  the 
contract  of  insurance,  must  yield  to  the  terms  of  the  latter  in  the 
absence  of  consent  or  waiver  or  of  some  rule  of  public  policy  to 
the  contrary,  even  though  the  insured  agreed  in  his  policy  to  bo 
bound  by  all  laws  subsequently  enacted. 

Action  on  Policy — ^Amendment  of  By-Laws — Consent: 

The  society  enacted  a  by-law  l?y  which  it  undertook  to  change 
the  terms  of  its  contract  with  insured.  Subsequent  to  the  enact- 
ment of  this  by-law,  insured  continued  to  pay  assessments.  In  an 
action  on  the  policy,  the  society  took  the  position  that  insured, 
by  making  these  payments  after  the  amendment  to  the  by-laws, 
had  consented  to  such  amendment  It  appears  from  the  answer 
that  the  society  had  repeatedly  requested  insured  to  surrender  his 
original  certificate  and  to  accept  a  new  one  issued  under  the  new 
by-laws,  and  that  insured  had  never  surrendered  the  original  cer- 
tificate but  continued  to  hold  the  same  until  the  time  of  his  death. 
Held,  That  the  answer  on  its  face  shows  that  insured  never  con- 
sented to  the  change  in  the  by-laws.  He  had  a  perfect  right  to 
continue  to  pay  assessments  upon  the  certificate  issued  to  him,  in 
order  to  keep  it  in  force,  and  was  under  no  obligation  to  surrender 
it  for  cancellation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Stirn  V.  Supreme  Lodge  of  Bohemian     Slavonian  Benev. 
Soc.  (Wis.  S.  C): 

136  Northwestern  Reporter  (June  7,  1912)  164. 

Mutual      Benefit     Society — By-Laws — Funds — Diversion — Injunc- 
tion: 

The  constitution  and  by-laws  of  the  society  provided  for  the 
maintenance  of  an  assessment  fund,  and  stipulated  that  all  re- 
ceipts from  assessments  should  be  credited  to  this  fund  except 
that  3  per  cent,  of  these  payments  might  be  credited  monthly  to 
a  general  fund  for  the  payment  of  current  expenses.  Held,  That 
a  resolution  of  the  general  council  of  the  society  that  75  per 
cent,  of  the  first  twelve  assessments  should  be  carried  into  and 
credited  to  an  agitation  fund  was  illegal  and  invalid,  and  it  was 
well  within  the  law  to  enjoin  further  diversion  of  the  funds  in 
such  manner  and  for  such  purposes. 

8ame — Mandamus  Proceedings — Costs: 

Oflftcers  of  a  mutual  benefit  society  who  were  defendants  in 
a  mandamus  proceeding  for  reinstatement  by  two  officers  re- 
moved by  them  are  entitled  to  be  reimbursed  out  of  the  corpo- 
rate funds  in  their  hands  for  their  expenses  incurred  in  defend- 
ing such  proceedings,  even  though  they  were  unsuccessful. 

Same— Removal  of  Officers: 

Every  corporation  has  at  common  law  as  incident  to  its  exist- 
ence the  power  of  removing  its  officers,  but  this  power  can  be 
exercised  only  for  cause  and  in  the  manner  prescribed  by  law 
and  by  the  rules  of  the  corporation. 

[Judgment  for. plaintiffs  below.     Here  modified  and  affirmed.] 
Wolf  et  al.  V.  Gegenseitige  Unterstuetzungs  Gesellschaft 
Germania  et  al.  (Wis.  S.  C.) : 

136  Northwestern  Reporter  (June  7,  1912)  175. 
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Application  —  M Itrepretentation t  —  Estoppel  —  Contpi racy    with 

Agent: 

Where  the  insured,  the  soliciting  agent  and  the  beneficiary, 
knowing  that  insured  was  not  in  sound  health,  entered  into  a 
conspiracy  to  defraud  the  defendant  association  by  securing  a 
policy  by  means  of  false  representations,  the  association  was  not 
estopped  by  reason  of  the  agent's  knowledge  of  insured's  true 
conditions,  to  rely  upon  the  false  warranties  in  defense  of  its 
liabiUty. 

Action  on  Policy— Evidence — Harmless  Error: 

Where  other  testimony  sufficiently  showed  that  insured  had 
undergone  an  operation,  which  he  denied  in  his  application,  it 
was  harmless  error  to  permit  a  physician  who  participated  in 
such  operation  to  testify  to  such  fact. 

[Judgment  for  society  below.     Here   affirmed   in   favor  of  so- 
ciety.] 

Wilhelm  v.  Order  of  Columbian  Knights  (Wis.  S.  C.) : 

136  Northwestern  Reporter  (June  7,  1912)  160. 

Mutual  B.eneflt  Society — By-Laws^Beneflts: 

The  policy  recited  that  in  the  event  of  his  becoming  affiicted 
with  the  physical  injuries  or  bodily  ailments  for  which  payment 
was  provided  in  the  constitution  in  force  at  the  time  liability  for 
such  injury,  or  ailment  might  arise,  insured  should  be  entitled  to 
participate  in  the  benefit  fund  to  the  extent  of  $1,500.  The  pol- 
icy contained  an  express  provision  that  the  constitution  might 
be  changed  at  any  time.  Heldj  That  in  accepting  the  policy,  in- 
sured was  charged  with  knowledge  that  the  society  might,  at  any 
time,  fix  and  determine  what  injuries  and  ailments  would  en- 
title him  to  benefits,  and  that  before  he  could  recover  anything 
whatever  it  would  be  incumbent  upon  him  to  show  that  under 
the  provisions  of  the  constitution  in  force  at  the  time  he  sus- 
tained the  injury,  such  injury  was  of  that  class  for  which  he  was 
entitled  to  pay,  and  will  not  be  heard  to  say  that  he  relied  upon 
representations  made  to  him  by  agents  of  the  society  in  confiict 
with  and  in  violation  of  the  constitution. 

[Judgment   for  society  below.     Here   affirmed   In   favor  of   so- 
ciety.] 
Winterberg  v.  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  (Ky.  C.  A.) : 

146  Southwestern  Reporter  (June  12,  1912)  1105 

Corporations — State  Regulation: 

It  is  competent  for  the  Legislature  of  the  State  to  regulate 
the  business  of  life  insurance  within  the  State,  whether  carried 
on  by  domestic  or  foreign  companies,  by  individuals  or  associa- 
tions. 
Statute — Constitutionality — Pleading  and  Proof: 

N.  Y.  Laws  1911,  c.  198.  Sec.  247,  Subd.  2,  provide  that  any 
person  who  shall  solicit  membership  for  any  fraternal  benefit 
society  not  licensed  to  do  business  in  the  State  shall  be  guilty  of 
a  misdemeanor.  Accused  was  arrested  for  soliciting  membership 
for  the  Order  of  Owls,  which  had  not  been  licensed  to  do  busi- 
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nesB  in  the  State,  and  contends  that  the  provision  of  the  statute 
under  which  his  arrest  was  made  is  in  violation  of  the  constitu- 
tion. There  was  no  showing  as  to  whether  or  not  the  Order  of 
Owls  was  a  corporation  or  voluntary  association,  whether  or  not 
if  a  fraternal  benefit  organization  it  had  complied  with  the  laws 
of  the  State  permitting  it  to  transact  business,  and  whether  or 
not  it  was  duly  licensed  as  such.  Held,  That  in  the  absence  of  a 
showing  of  these  facts  it  was  impossible  to  pronounce  upon  the 
constitutionality  of  the  statute. 

[Writ  of  habeas  corpus  dismissed  below.    Here  affirmed.] 
People  ex  rel.  Moore  v.  Holmes  (N.  T.,  App.  Div.) : 
136  New  York  Supplement  (June  17,  1912)  467. 

Policy — ^Violation  of  Law — Evidence  Considered: 

The  contract  provided  that,  "if  the  member  holding  this  cer- 
tificate •  •  *  should  die  in  consequence  of  the  violation  or 
attempted  violation  of  the  laws  of  the  State  or  of  the  United 
States,  or  any  other  province  or  nation,  this  certificate  shall  be 
null  and  void  and  of  no  effect."  Insured,  while  in  the  house  of 
one  Staley,  made  ugly  remarks  about  the  latter's  wife.  Staley 
was  angered  by  these  remarks  and  told  insured  that  he  must 
not  talk  that  way,  without  any  movement  on  the  part  of  Staley 
indicating  an  intention  to  assault  insured.  Insured  struck  Sta- 
ley with  a  chair  knocking  him  to  the  floor  and  rendering  him 
unconscious.  Immediately  after  this  and  while  insured  was  still 
holding  the  chair,  Staley's  twelve-year-old  son  shot  and  killed 
insured.  Held,  That  this  evidence  was  sufficient  to  show  that 
insured  had  come  to  his  death  while  making  an  assault  in  vio- 
lation of  the  penal  laws  of  the  State. 

8ame— Same: 

Where  insured  was  killed  in  consequence  of  the  violation 
of  law,  the  fact  that  the  person  who  killed  him  was  also  violat- 
ing the  law  was  immaterial  as  affecting  the  right  to  recover  on 
the  certificate. 

Same— Same — Self-Def  ente : 

Payment  was  refused  on  the  ground  that  insured  had  died 
in  consequence  of  his  violation  of  law,  thereby  avoiding  the  cer- 
tificate. The  evidence  showed  that  insured  went  to  the  house 
of  another,  and  that  such  person,  while  in  an  angry  mood  at 
words  spoken  by  insured,  approached  insured  without  any 
weapon  or  words  indicating  an  intention  to  assault  insured,  and 
that  insured  then  struck  him  a  violent  blow  upon  the  head  with 
a  chair,  immediately  following  which  he  was  shot.  Held,  That 
such  circumstances  did  not  Justify  insured  in  striking  in  self- 
defense,  so  as  to  exempt  him  from  a  violation  of  law  and  a 
breach  of  the  certificate. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Woodmen  of  the  World  v.  Hipp  (Texas  C.  C.  A.) : 

147  Southwestern  Reporter  (June  19,  1912)   316. 

Action    on    Policy  —  Disappearance  —  Assettmentt — Burden    of 

Proof: 

In  an  action  on  a  benefit  certificate  brought  by  the  benefi- 
ciary after  insured  had  been  absent  and  unheard  of  for  more 
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than  seven  years,  where  it  appeared  that  assessments  were  not 
paid  for  the  full  seven  years,  it  was  incumbent  on  the  beneficiary 
to  prove  that  Insured  died  within  the  time  for  which  assessments 
had  been  paid. 

Same — Same — Presumption: 

Although  disappearance  for  seven  years  r'aises  the  presump- 
tion of  death,  there  is  no  presumption  as  to  the  particular  time 
of  death. 

Same — Same — Same — Sufficiency  of  Evidence: 

Evidence  that  a  person  was  of  good  habits,  comfortably 
and  happily  situated  in  life,  of  cheerful  temperament,  pleasantly 
and  happily  associated  with  friends  and  family,  and  other  facts 
incompatible  with  his  desertion  and  remaining  away  from  fam- 
ily and  friends  without  communicating  with  them  is  suflacient 
to  establish  death  short  of  the  seven  years'  period. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Johnsoiv  V.  Sovereign  Camp  Woodmen  of  the  World  (Kan- 
sas City  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)   510. 

By-Laws — Remedies — Waiver: 

A  mutual  benefit  society  having  denied  liability  on  account 
of  non-membership  of  the  deceased  at  the  time  of  his  death, 
waived  the  provisions  of  its  by-laws  requiring  the  beneficiary  to 
exhaust  the  remedies  of  the  order  before  resorting  to  the  courts. 

Same — Assessments — Payment  out  of  Disability  Benefits: 

The  by-laws  provided  for  the  payment  of  a  specified  indem- 
nity in  event  of  total  disability.  Insured  paid  in  advance  all 
assessments  made  against  him  until  the  lodge  to  which  he  be- 
longed became  suspended.  Thereafter,  and  prior  to  his  death, 
two  assessments  were  made  against  insured  but  were  not  paid. 
Before  the  first  of  these  became  due,  he  became  ill  and  totally 
disabled,  and  there  became  due  him  on  account  of  such  disabil- 
ity more  than  enough  to  pay  the  two  assessments.  Held,  That 
it  was  the  duty  of  the  society  to  apply  the  amounts  due  Insured 
on  account  of  disability  benefits  to  the  payment  of  his  assess- 
ments, and  it  could  not  forfeit  his  certificates  with  such  moneys 
in  its  hands. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  society.] 
Knights   of   the   Modern    Maccabees   v.   Mayfield    (Texas 
C.  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)   675. 

Husband   and    Wife — Separate   Property   of   Wife — Proceeds   of 

Benefit  Certificate: 

One  M,  a  married  woman,  was  the  beneficiary  in  a  certifi- 
cate of  insurance  on  the  life  of  her  father.  The  assessments  on 
the  certificate  were  paid  by  M's  husband  under  an  agreement 
between  insured,  M,  and  the  husband,  whereby  the  latter  was  to 
be  reimbursed  out  of  the  proceeds  on  the  maturity  of  the  insur- 
ance.   Upon  the  death  of  M,  her  husband  filed  a  claim  against 
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her  estate  for  the  amounts  paid  hy  him  for  assessments.  The 
administrator  claims  that  tiie  amounts  so  paid  were  not  in  rela- 
tion to  M's  separate  property,  she  being  a  married  woman,  and 
could  not  be  collected  from  her  estate.  Held,  That  from  and 
after  the  making  of  the  agreement  with  reference  to  the  insur- 
ance and  the  payments  of  assessments  in  pursuance  thereof,  M 
had  an  equitable  interest  in  such  insurance  which  she  could  en- 
force against  the  insured,  so  that  a  contract  between  her  and 
her  husband  for  his  reimbursement  in  consideration  of  his  pay- 
ment of  such  assessments  related  to  her  separate  property  and 
could  be  collected  from  her  estate. 

Same — Payment  of  Assessments  by  Husband  on  Certificate  Pay- 
able to  Wife — Reimbursement: 

A  husband  who  paid  apsessments  on  a  certificate  of  insur- 
ance on  the  life  of  a  third  i)erson,  in  which  his  wife  was  named 
beneficiary,  nnder  an  aj^roemont  that  the  payments  would  be  re- 
turned to  him  upon  maturity  of  the  policy,  would  have  the  right 
to  recover  under  a  claim  in  the  nature  of  a  quantum  meruit  what 
he  paid,  even  thoimh  ho  did  not  comply  with  his  agreement  to 
keep  up  the  payments. 

[Jud?;mont    for    (Pfendant    below.      Here    reversed   In   favor    of 

claimant.] 
Stockwell  V.  Rcid's  Estate  (Mich.  S.  C.) : 

136  Northwestern  Reporter  (June  28,  1912)  476. 

Mutual  Benefit  Society — Beneficiary — Statute: 

Under  Rev.  Laws  Mass.,  c.  119,  Sec.  6,  providing  that  fra- 
ternal benefit  certificates  can  be  made  payable  to  persons  only 
within  the  classes  specified  therein,  one  not  within  such  classes 
acquires  no  rights  by  having  been  designated  as  beneficiary. 
Nor  could  he  acquire  any  rights  by  reason  of  any  subsequent 
assignment  in  his  favor,  or  by  reason  of  his  having  paid  the 
assessments  and  dues  thereon. 

Same — Same — Trusts — Consideration : 

Insured  delivered  the  certificate  to  K,  who  agreed  to  pay 
the  assessments  thereon  and  also  to  make  a  small  monthly 
payment  to  insured.  Insured  informed  the  beneficiary  of  these 
facts,  and  of  his  wish  that  he,  the  beneficiary,  pay  the  proceeds 
to  K  when  collected.  A  written  memorandum  was  prepared  and 
signed  by  insured,  his  wife  and  the  beneficiary.  Held,  That  a 
trust  was  thus  created  upon  the  proceeds  in  favor  of  K,  aad 
such  trust  could  be  enforced  in  equity.  Held,  further,  That  the 
claim  that  the  arrangement  was  not  supported  by  a  sufficient 
consideration  was  without  merit.  The  beneficiary  having  been 
permitted  to  retain  his  position  by  reason  of  the  undertaking 
was  consideration  enough. 

Same — Same — Same — Contingent  Nature: 

That  the  Interests  of  both  the  assured  and  of  the  bene- 
ficiary were  contingent  does  not  prevent  equitable  rights  from 
attaching  to  the  proceeds  of  a  mutual  benefit  cerj:ificate,  nor 
render  invalid  a  trust  Impressed  upon  the  proceeds  of  such 
certificate. 
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Same — 8ame--8ame— Validity: 

A  trust  agreement  whereby  the  beneficiary  was  to  collect 
the  proceeds  of  a  mutual  benefit  certificate  for  the  benefit  of  a 
third  person  who  paid  the  assessments  thereon,  but  who  was 
not  of  the  classes  entitled  to  be  named  under  the  by-laws  of 
the  society  or  the  laws  of  the  State  (Rev.  Laws  Mass.,  c.  119, 
Sec.  6)  is  not  Invalid  as  an  attempt  to  evade  such  laws. 

[Judgment   for   plaintift   below.      Here    modified    and   affirmed 

against  beneficiary-] 
Kerr  y.  Crane  et  al.  (Mass.  S.  J.  C.) : 

98  Northeastern  Reporter  (July  2,  1912)  783. 

Corporations— NameS'-inJunctlon: 

The  right  to  relief  by  injunction  against  the  misuse  of  a 
corporate  name  is  not  confined  to  business  corporations,  but 
extends  equally  to  benevolent  and  fraternal  corporations.  The 
name  "Improved  Benevolent  and  Protective  Order  of  Elks  of 
the  World"  is  so  similar  to  the  name  "Benevolent  &  Protective 
Order  of  Elks"  as  to  mislead  and  deceive  the  public,  and  it  was 
therefore  proper  to  grant  injunctive  relief  against  the  use  of 
the  former  by  a  negro  organization  which  was  no  part  of  the 
original  order.  The  plaintlfT  order  being  so  widely  known  sim- 
ply, as  the  order  of  "Elks"  it  was  right  to  enjoin  the  using  of 
that  word  as  a  part  of  defendant's  name. 

Same — Same — Same: 

An  injunction  restraining  the  defendant  from  using  a  name 
80  similar  to  that  used  by  plaintiff,  is  improper  in  so  far  as  it 
forbids  the  defendant  frgm  using  the  same  titles  for  its  ofificera 
as  those  bourne  by  the  officers  of  the  plaintiff,  such  use  being 
a  harmless  Imitation,  complimentary  rather  than  otherwise. 
The  prohibition  against  the  use  of  the  same  colors  as  plaintiff 
used,  was  also  improper,  the  combination  and  arrangement  not 
being  the  same. 

[Judgment  for  plaintiff  below.    Here  modified  and  affirmed.] 
Benevolent  &  Protective  Order  of  Elks  v.  Improved  Benev- 
olent Order  of  Elks  of  the  World  et  al.  (N.  Y.  C.  A.) : 
98  Northeastern  Reporter  (July  2,  1912)   756. 

Mutuai  Benefit  Society — By-Laws — ^Amendment: 

A  member  of  a  fraternal  beneficial  organization  who  ac- 
cepts membership,  subject  to  such  by-laws  and  rules  as  the  Su- 
preme lodge  may  thereafter  adopt,  is  bound  by  any  reasonable 
legislation  thereafter  adopted. 

Same— Same— Same — Occupation : 

Insured  agreed  to  comply  with  the  rules  and  by-laws  then 
in  force  and  not  such  rules  and  by-laws  as  might  thereafter  be 
adopted.  At  the  time  he  became  a  member  of  the  society  its 
constitution  contained  provisions  prohibiting  members  from  en- 
gaging in  the  occupation  of  saloon  keepers  or  bartenders  or 
manufacturers  of  intoxicating  liquors.  After  insured  became  a 
member,  a  by-law  was  enacted  providing  that  "Should  any  mem- 
ber who  now  is  or  who  shall  hereafter  become  a  member  of  th\& 
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order*  hereafter  enter  upon  the  manufacture  or  sale  of  malt, 
spirituous  or  vinous  liquors,  to  be  used  as  a  beverage,  in  the 
capacity  of  proprietor,  stockholder,  agent  or  employe,  ♦  ♦  ♦ 
he  shall  ipso  facto  forfeit  all  rights  as  a  member  of  this  Order 
either  social  or  beneficial,  and  his  certificate  shall  thereby  be- 
come absolutely  null  and  void.  ♦  ♦  ♦"  Held,  That  such 
amendment  was  within  the  reasonable  contemplation  of  insured, 
and  was  reasonable  and  binding. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Supreme  Lodge  of  Fraternal  Union  of  America  v*  Light 
(U.  S.  C.  C.  A.,  8th  Cir.) 

195  Federal  Reporter  (July  4.  1912)  908. 

Application — Prior  Rejection — Materiality — Statute: 

Previous  to  his  application  to  defendant,  insured  had  been 
rejected  by  three  other  companies.  In  his  application,  he  stated 
that  he  had  never  been  rejected  for  insurance.  Had  this  been 
known,  defendant  would  not  have  issued  the  policy.  Held,  That 
within  Sec.  639,  Ky.  St.,  providing  that  no  misrepresentations 
in  an  application  for  insurance  shall  avoid  recovery  unless  ma- 
terial to  the  risk,  the  false  statements  as  to  previous  rejections 
is  material  to  the  ric»k  and  avoids  recovery. 

Same— Same — Construction  of  Agent — Estoppel: 

Where  the  answers  in  the  application  were  written  by  the 
agent  representing  the  company,  who  took  the  application,  and 
this  agent  advised  the  applicant  that  the  question,  "Has  your 
application  for  insurance  ever  been  rejected?"  had  reference 
to  the  application  in  the  company  to  which  application  was  then 
being  made,  and  it  was  so  understood  by  the  insured,  and  the 
answer,  "No",  was  then  made  in  good  faith,  and  without  any^ 
Intention  to  deceive,  the  company  cannot  avail  itself  of  the 
falsity  of  this  answer  to  defeat  the  policy. 

Same— Same— Same — Same: 

Where  answers  in  the  medical  report  were  written  by  the 
medical  examiner,  who  was  acting  as  agent  of  the  company,  and 
the  answers  so  written  were  made  from  his  knowledge,  or  were 
suggested  by  him,  or  the  applicant  acting  in  good  faith  was  in- 
duced by  misleading  statements  or  suggestions  of  such  examiner 
to  make  false  answers,  the  company  would  be  estopped  to  rely 
on  their  falsity. 

Same — l\^edicai  Examiner — ^Agency: 

The  agent  who  solicits  insurance  and  the  physician  who^ 
acting  as  agent  of  the  company,  examines  the  applicant  are  each, 
within  the  scope  of  their  respective  employments,  the  agents 
of  the  insurance  company,  and  not  the  agents  of  the  applicant. 
And  if  the  answers  in  the  application  or  in  the  medical  exam- 
ination are  in  fact  made  by  the  agent  or  the  physician,  or  by 
his  direction  or  suggestion,  and  not  by  the  applicant,  the  com- 
pany cannot  avoid  the  obligation  of  its  contract,  upon  the 
ground  that  in  some  material  respects  the  answers  were  false, 
if  the  applicant  acted  in  good  faith«  and  without  any  intention 
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to  deceive.  It  will  be  estopped  to  rely  upon  the  acts  of  its 
agent  to  defeat  a  contract  that  it  authorized  them  to  assist  in 
perfecting  and  procuring.  Nor  can  it  avoid  the  force  of  this 
rule  by  inserting  in  the  policy  that  the  agent  or  the  physician 
acts  as  the  agent  of  the  insured  in  taking  the  application  or  in 
making  the  medical  examination. 

Same — Acceptance  of  Premium  with  Knowledge  of  Misrepresen- 
tations— Estoppel : 

Where  an  insurance  company  with  knowledge  of  the  in- 
sured's lalse  answers  to  certain  questions  in  the  application, 
continued  to  demand  and  accept  payment  of  premiums,  it  cannot, 
on  the  death  of  insured,  defeat  recovery  by  setting  up  the  falsity 
of  those  answers. 

Action  on  Policy — Evidence — By-Laws — Statute: 

By-Laws,  referred  to  in  a  benefit  certificate  are  not  admis- 
sible in  evidence  in  an  action  thereon,  where  no  copy  has  been 
attached  to  the  policy,  under  Sec.  679,  Ky.  St. 

[Juderment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Masonic  Life  Assn.  of  Western  N.   Y.  v.  Robinson   (Ky. 
C.  A.) : 

147  Southwestern  Reporter  (July  10,  1912)   882. 

Policy — Premium — Waiver: 

Where  the  general  agent  of  an  insurance  company  accepted 
monthly  premiums  after  due  date,  and  authorized  a  sub-agent 
to  so  accept  such  premiums,  the  association  was  estopped  to 
say  that  insured  had  not  paid  the  last  premium  within  the  time 
provided  in  the  policy,  its  conduct  in  accepting  former  premi- 
ums after  maturity  justifying  insured  in  believing  that  strict 
compliance  with  the  policy  was  unnecessary. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 

Worki nff men's  Mut.  Protective  Assn.  of  Benton  Harbor, 
Mich.  V.  Leverton  (Ind.  App.); 

98  Northeastern  Reporter  (July  16,  1912)  871. 

Mutual  Benefit  Societies — Statutes — Warranties: 

Mutual  benefit  societies  are  exempt  from  the  statutes  regu- 
lating general  insurance,  and  may  rely  upon  breach  of  warranty 
in  defense  of  their  liability,  even  though  the  false  warranty 
may  have  been  as  to  matters  not  connected  with  the  member's 
death. 

Same — Same — Same — ^Acts  of  Agents — Estoppel: 

Where  the  agent  of  an  insurance  company,  whose  duty  it  is 
to  take  the  application,  himself  propounds  the  questions  in  the 
application  and  writes  the  answers,  his  acts  are  the  acts  of  the 
company,  so  that  if  the  applicant  makes  full  answer,  and  the 
agent  writes  down  only  what  he  conceived  to  be  essential,  the 
company  will  be  estopped  to  claim  a  breach  of  warranty  as  to 
full  and  complete  answers. 
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Action  on  Policy — Breach  of  Warranty — Estoppel — Evidence: 

In  an  action  on  a  mutual  benefit  certificate,  evidence  that 
the  society's  medical  examiner,  in  making  the  examination,  said 
that  it  was  not  necessary  that  certain  answers  be  written  in  the 
application,  and  that  he  omitted  part  of  the  answers  given,  was 
admissible  to  establish  an  estoppel  against  the  society  to  claim 
a  breach  of  warranty  as  to  these  matters. 

[Judgmient  for  plaintiff  below.    Here  aflflrmed  against  society.] 
Floyd  V.  Modern  Woodmen  of  America  (Kansas  City  C. 
A.): 

148  Southwestern  Reporter   (July  17,   1912)    178. 

Policy — Use  of  Intoxicants — Forfeiture: 

Under  a  policy  excepting  liability  for  death,  resulting  di- 
rectly or  indirectly  from  the  intemperate  use  of  intoxicants, 
there  can  be  no  recovery  where  the  uncontradicted  evidence 
shows  that  insured  was  killed  by  one  on  whom  ho  had  committed 
an  assault  while  in  an  intoxicated  condition. 

[Judgment   for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Devine  v.  Modern  Woodmen  of  America  (111.  App.): 

44  National  Corporation  Reporter  (July  18,  1912)  821. 

Application — Misrepresentations — Waiver: 

If  a  subordinate  lodge  of  a  benefit  society,  with  full  knowl- 
edge of  the  falsity  of  a  statement  in  an  application  for  member- 
ship, receives  dues  from  the  applicant  and  treats  his  certificate 
as  in  full  force  up  to  his  death,  the  society's  right  to  forfeit 
the  certificate  is  waived. 

Same — Same — Estoppel — Tender: 

The  failure  of  a  benefit  society  to  return  the  dues  and  as- 
sessments paid  by  a  member,  after  learning  of  the  falsity  of 
the  statements  in  his  application  for  membership,  constitutes 
a  ratification  of  the  certificate. 

[Judgment  for  plaintiff  below.     Here  afl3rmed  against  society.] 
Gilmore  v.  Modern  Protective  Assn.  (111.  App.): 

44  National  Corporation  Reporter  (July  18. 1912)  821. 

Action  on  Policy — Pleading — Departure — Evidence: 

In  an  action  on  a  policy,  the  complaint  made  the  cer- 
tificate and  the  application  a  part  thereof.  Part  2  of  tlie  applica- 
tion was  the  report  of  the  defendant's  examining  physician,  in 
which  it  was  stated  in  answer  to  two  questions  therein  that  the 
insured  had  never  had  a  surgical  operation  and  that  she  had 
not  been  attended  by  a  physician  since  childhood.  The  answer 
alleged  that  such  answers  were  untrue,  and  falsely  and  fraud- 
ulently made  by  the  insured,  with  intent  to  deceive  the  de- 
fendant. The  reply  alleged  that  the  insured  was  never  asked 
the  questions,  and  that  she  never  answered  them,  but  that  the 
answers  were  written  in  the  application  by  the  physician,  and 
that  she  never  had  any  knowledge  thereof.    Held,  That  the  re- 
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ply  was  not  a  departure*  but  was  responsive  to  the  defensive 
matter  alleged  in  the  answer.  Evidence  to  sustain  the  reply 
was  not  incompetent  as  violating  the  rule  that  the  terms  of  a 
written  contract  cannot  be  varied  by  parol  testimony. 

Sanie— Evidence — ^Transactions  with  Diseased  Persons: 

In  an  action  on  a  policy,  the  beneficiary,  the  plaintiff  in  the 
action,  was  competent  to  testify  that  he  was  present  at  the  ex- 
amination of  the  insured,  and  that  the  physician  did  not  ask 
her  the  questions  contained  in  the  application.  Such  testimony^ 
was  not  incompetent  under  the  rule  that  evidence  concerning 
transactions  with  diseased  persons  may  not  be  given. 

[Judgment  for  plaintiff  below.    Here  afflrmed  against  society.] 
Finn  v.  Modem  Brotherhood  of  America  (Minn.  S.  C.) : 
136  Northwestern  Reporter  (July  19,  1912)  850. 


Mutual  Benefit  Society— Beneficiary— 8Utute—"Widow^: 

Under  Sec.  210,  Art  23  Md.  Code  1904,  relating  to  mutual 
benefit  societies  and  providing  that  ^'payments  of  death  benefits 
may  be  made  only  to  the  widow,  children  ♦  ♦  ♦  and  to  none 
other,"  one,  although  designated  as  wife,  who  had  been  living 
illicitly  with  insured  for  ten  years,  was  not  entitled  to  the 
benefits. 

Same — Same — Eligibility — Estoppel: 

A  mutual  benefit  society  by  accepting  assessments  would 
not  thereby  be  estopped  to  deny  the  right  of  one  who  lived  illicit- 
ly with  insured  to  the  proceeds  of  the  insurance,  where  it  did 
not  know  until  after  his  death  their  true  relationship,  and  that 
she  was  not  his  wife  as  she  was  described  in  the  certificate. 

Same — Same — Statute — ^Waiver: 

Where  the  classes  of  persons  to  whom  a  mutual  benefit 
society  may  pay  benefits  is  prescribed  by  statute  or  charter, 
such  provisions  cannot  be  annulled  by  estoppel  or  waiver  by 
either  the  member  or  the  society. 

Policy— Beneficiary— Eligibility: 

A  company  doing  business  on  the  mutual  or  co-operative 
plan  may  issue  a  policy  payable  to  one  with  whom  the  insured 
is  living  illicitly,  and  where  a  policy  is  issued  payable  to  a  des- 
ignated person  as  "wife",  such  person  is  entitled  tp  the  pro- 
ceeds even  though  she  be  living  illicitly  with  insured  and  not- 
withstanding the  fact  that  insured  left  surviving  him  a  lawful 
wife. 

Mutual  Benefit  Society— Beneficiary — Distribution: 

Sec.  210,  Art.  23  Md.  Code  1904,  relating  to  mutual  benefit 
societies,  provides  that  "payments  of  death  benefits  may  be 
made  only  to  the  widow,  children  ♦  ♦  ♦  and  to  none  other.'* 
The  certificate  was  made  payable  to  one  designated  by  name  and 
described  as  "wife".  She  was  not  insured's  wife  but  had  lived 
Illicitly  with  him  for  ten  years.  He  did  leave  a  lawful  widow, 
however,  who  laid  claim  to  the  proceeds  as  did  also  the  desig- 
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nated  beneficiary.     Held,  That  the  lawful  widow  was  entitled 
to  the  fund. 

[Judgment  for  lawful  widow   below.     Here   remanded   for  re- 
trlaL] 

Meinhardt  v.  Meinhardt  (Md.  C.  A.): 

83  Atlantic  Reporter  (July  25,  1912)  715. 

Action  on  Policy — Introduction  of  Evidence^Ditcretlon  of  Court: 
It  was  within  the  discretion  of  the  trial  court,  after  plaintiff 
had  rested  and  after  the  defendant  had  moved  the  court  for  a 
verdict  for  the  reason  that  it  did  not  appear  from  the  evidence 
that  proofs  of  loss  had  been  furnished,  to  admit  evidence  of  the 
furnishing  of  proofs  of  loss. 

Same — Non-Payment  of  AMeMments — Estoppel: 

In  an  action  on  a  mutual  benefit  policy,  defended  on  the 
ground  that  payment  of  dues  was  made  too  late,  the  beneficiary 
was  entitled  to  recover  in  the  absence  of  a  showing  that  the  dues 
so  paid  were  tendered  back,  and  the  tender  kept  good  by  pay- 
ment into  court 

[Judgment  for  plaintiff  below     Here  afilrmed  against  society.} 
Modem  Woodmen  of  America  v.  Jones  (Ind.  App.) : 
98  Northeastern  Reporter  (July  23,  1912)  1006. 

AsceMments — Payment  by  Collector — Reinstatement: 

There  being  nothing  in  the  by-laws  of  a  mutual  benefit  soci- 
ety, or  in  the  policy,  to  prevent  a  collector  from  paying  insured's 
assessments,  payment  by  such  collector  of  insured's  assessments, 
pursuant  to  an  agreement  between  them,  effected  a  reinstate- 
ment of  the  policy. 

Policy — Reinstatement — Conditions  Precedent: 

In  the  absence  of  any  requirement  of  good  health  as  a  condi- 
tion precedent  to  reinstatement,  that  insured  at  time  of  rein- 
statement was  suffering  from  an  injury  which  later  caused  his 
death,  was  immaterial. 

[Judgment  for  plaintiff.] 

Walker  v.  United  Order  of  the  Oolden  Star,  Inc.  (Mass. 
S.  J.  C.) : 

98  Northeastern  Reporter  (July  28,  1912)  1039. 

Action  on  Policy — Delivery — Question  for  Jury: 

In  an  action  on  a  mutual  benefit  certificate,  where  the  issue 
was  as  to  whether  or  not  the  certificate  had  been  delivered  to 
the  applicant  in  his  lifetime,  testimony  of  the  applicant's  wife 
that  the  signature  attached  to  the  certificate  was  that  of  her 
husband  was  some  evidence  that  the  certificate  was  delivered 
to  and  accepted  by  her  husband  prior  to  his  death. 

Same— Assessments — ^Tlme  of  Payment: 

The  receipt  for  the  payment  of  an  assessment  was  dated 
May  31,  1910.  Insured  died  June  1,  1910.  The  local  collector 
testified  that  the  assessment  was  not  paid  until  June  3,  and  that 
the  receipt  was  dated  May  31  at  the  request  of  insured's  brother. 
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Held,  That  the  fact  that  the  receipt  was  dated  Slst  was  some 
evidence  from  which  the  Jury  might  have  found  that  it  was  actu- 
ally paid  on  that  day. 

Same — Same— Waiver  of  Prompt  Payment^! nstructions: 

In  an  action  on  a  policy  the  Jury  were  instructed  that  if  in- 
sured had  not  paid  his  assessment  before  June  1  there  could  be 
no  recovery  unless  they  found  that  the  local  camp  had  received 
such  assessment  after  June  1.  Held,  That  the  instruction  was 
erroneous  in  view  of  the  by-law  providing  that  local  camps  were 
without  authority  to  waive  or  vary  any  of  the  provisions  thereof. 

Mutual  Benefit  Society — By-Laws — Presumption: 

A  person  wishing  to  become  a  member  of  a  mutual  benefit 
society  is  supposed  to  have  made  himself  acquainted  with  the 
constitution  and  by-laws  of  the  order  and  to  know  the  limita- 
tions on  the  powers  of  its  lodge  officers  and  subordinate  bodies 
which  are  contained  in  said  constitution  and  by-laws. 

Same — Same — ^Waiver: 

The  officers  and  subordinate  lodges  of  a  mutual  benefit  asso- 
ciation have  no  authority  to  waive  the  provisions  of  its  by-laws 
and  constitution  which  relate  to  the  substance  of  the  contract 
between  the  applicant  and  the  association. 

Same— Same — Contract: 

The  constitution  and  by-laws  of  a  fraternal  and  beneficial 
society  become  a  part  of  the  contract  of  the  applicant,  and  this 
is  especially  so  where  the  application  signed  by  him  provides 
that  it,  as  well  as  the  constitution  and  by-laws,  shall  form  the 
basis  and  a  part  of  the  contract  of  insurance. 

Same— Same— Consummation  of  Contract — ^Assessments: 

The  by-laws  of  the  society  provided  that  the  liability  of  the 
society  should  not  begin  until  one  or  more  advance  monthly  as- 
sessments had  been  paid  by  the  applicant.  They  further  pro- 
vided that  no  one  should  be  permitted  to  become  a  member  of 
the  society  who  was  engaged  in  the  sale  of  intoxicating  liquors. 
Held,  That  these  requirements  not  only  related  to  the  substance, 
but  were  the  very  basis  of  the  contract,  and  before  any  liability 
attached  under  a  contract  issued  by  the  society  it  was  necessary 
that  the  applicant  should  have  paid  the  assessments  required  to 
be  paid  as  a  condition  precedent 

Same — Same— Same — Same — Payment  after  Death: 

Where  the  by-laws  of  the  society  required  the  payment  of 
certain  assessments  as  a  condition  precedent  to  the  completion 
of  the  contract,  a  payment  made  after  the  death  of  the  applicant 
could  not  make  such  contract  effective  unless  the  person  receiv- 
ing it  was  empowered  and  authorized  to  waive  the  conditions 
of  the  by-laws. 

Same — Same^lnltlatlon — Condition  Precedent: 

Where  the  by-laws  of  the  society  provided  the  liability  of 
the  society  should  not  attach  until  the  applicant  had  been  init- 
iated, such  initiation  was  a  condition  precedent  and  must  have 
heen  made  before  the  insurance  could  be  efPectiva 


Digitized  by 


Google 


1912.1    ASSESSMENT  ORDERS   AND  ASSOCIATIONS.         275 

Same — Medical  Examiner— Agency — Eatoppel : 

The  medical  examiner  is  not  the  agent  of  the  Bociety  for 
anjrthing  more  than  what  is  contained  in  the  medical  examina- 
tion, and  the  society  cannot  be  charged  with  Imowledge  had  by 
him  outside. the  scope  of  his  agency.  The  fact  that  the  medical 
examiner  had  Imowiedge,  at  the  time  he  examined  insured,  that 
he  had  falsely  stated  his  occupation  to  be  that  of  a  farmer,  when 
in  fact  he  was  a  saloonkeeper,  and  therefore  not  entitled  to  mem- 
bership under  the  society's  by-laws,  did  not  estop  the  society 
from  relying  on  such  misrepresentation  as  a  defense  to  the  cer- 
tificate. 

Same— Action  on  Policy — Denial  of  Liability — Estoppel: 

Where  a  mutual  benefit  society  at  the  time  it  denied  liabil- 
ity on  the  sole  ground  that  insured  had  misrepresented  his  con- 
dition of  health,  had  no  knowledge  that  insured  had  been  en- 
gaged in  the  sale  of  intoxicants,  which  was  cause  for  forfeiture, 
it  was  not  estopped  to  set  up  his  occupation  in  defense  of  its 
liability,  since  it  is  only  where,  with  full  knowledge  of  all  the 
facts,  a  denial  is  placed  upon  a  single  ground,  that  an  insurer  is 
thereafter  estopped  to  set  up  any  other  defense. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  society.] 
Sovereign  Camp,  Woodmen  of  the  World,  v.  Hall   (Ark. 
S.  C.) : 

148  Southwestern  Reporter  (July  24,  1912)    626« 

Action  on  Policy — Intemperate  Use  of  Intoxicants — Question  for 

Jury: 

The  policy  provided  that  it  should  be  null  and  void  if  in- 
sured should  become  intemperate  in  the  use  of  alcoholic  drinks. 
Insured  and  a  companion  went  to  an  adjoining  town  to  attend 
a  Fourth  of  July  celebration.  They  patronized  several  saloons 
and  the  companion  became  badly  intoxicated,  as  did  insured 
also,  so  certain  witnesses  testified.  About  midnight  they  went 
to  the  depot  to  catch  a  train.  Insured's  companion  went  to  sleep 
on  the  platform  and  before  he  awaked  insured  was  killed  by  a 
passing  train.  Personal  acquaintances  of  insured  testified  that 
they  were  in  his  company  during  the  afternoon  and  evening  of 
his  death,  and  that  while  he  appeared  to  have  been  drinking  to 
some  extent,  he  was  not  intoxicated.  One  witness  attended  a 
ball  game  with  decedent  during  the  afternoon,  and  testified  that 
he  was  at  that  time  sober,  and  was  in  the  same  condition  during 
the  evening.  Held,  That  whether  the  insured  was  intoxicated  at 
the  time  of  his  death  was,  on  the  evidence  presented,  an  issue 
of  fact,  and  properly  submitted  to  the  jury. 

[Judgment  for  plaintiff  below.     Here  afiHrmed  against  society.] 
Hegna  v.  Modem  Brotherhood  of  America  (Minn.  S.  C): 
136  Northwestern  Reporter  (July  26,  1912)  1036. 

By-LawS'-Notlce : 

The  by-laws  provided:  "A  member  who  has  not  paid  his 
dues  *  *  *  shall  be  notified  by  the  secretary  of  the  lodge  by 
registered  mail."    They  further  provided:     "Whenever  any  laws 
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may  require  notice  to  be  mailed  to  any  members,  such  mailing 
shall  be  sufficient  for  all  purposes  if  addressed  to  the  member 
at  his  last  known  place  of  residence  or  business."  At  the  time 
the  secretary  mailed  notice  to  insured  he  knew  that  insured  had 
gone  to  Hungary  to  live,  but  did  not  know  his  address  there. 
Held,  That  the  notice  required  was  not  actual  notice,  but  merely 
notice  by  registered  mail  to  the  last  known  address,  and  hence 
notice  by  registered  mail  to  the  last  known  address,  under  the 
circumstances  of  this  case,  was  sufficient 

AteeMments — Illegal  Demand — ^Tender: 

Where  illegal  dues  were  included  in  the  notice  of  assess- 
ment, insured,  to  preserve  his  rights,  should  have  tendered  the 
amount  legally  due. 

Same^Notice — Sufficiency: 

Under  the  by-laws  of  a  fraternal  insurance  order,  providing 
for  notice  to  a  member  of  delinquency  in  dues  and  that  the  reg- 
ular dues  for  male  members  shall  be  a  stated  amount,  and  fe- 
male members  shall  not  pay  any  lodge  dues,  where  a  husband 
and  wife  were  members  of  the  association,  and  the  husband  was 
delinquent  in  his  dues,  the  notice  to  the  wife,  though  not  speci- 
fying any  amount  as  delinquent,  was  sufficient,  the  entire  sum 
being  mentioned  in  the  mailed  notice  to  the  husband. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  society.] 
Goldberger  v.  United  States  Grand  Lodge,  Order  B'rith 
Abraham  (N.  T.,  App.  Tr.): 

136  New  York  Supplement  (July  29,  1912)   18. 

By-Laws — Suspension  of  Benefits — Option  of  Member: 

The  by-laws  of  the  society  provide  that,  if  a  member  goes 
abroad,  he  may  keep  his  membership  in  abeyance  for  one  year 
without  the  payment  of  dues,  by  notice  to  the  president.  In-  . 
sured  did  not  give  such  notice.  The  by-laws  further  provide  that 
an  absence  abroad  does  not  preclude  a  member's  representative 
from  obtaining  the  death  benefits,  if  the' member  prefers  not  to 
avail  himself  of  the  benefit  of  this  provision  before  departure. 
Held,  That  in  the  absence  of  notice  to  the  president  the  first  by- 
law had  no  application. 

Same — Non-Payment  of  Assessments — Forfeiture: 

The  by-laws  provide  that  "a  member  who  is  in  arrears  for 
two  consecutive  months  loses  all  rights  of  membership."  In- 
sured's dues  were  paid  to  August  10.  He  died  on  September  2L 
Held,  That  at  the  time  of  his  death  he  was  not  "in  arrears  for 
two  consecutive  months,"  and  his  beneficiary  was  therefore  en- 
titled to  recover. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Taddonlo  v.  Brotherhood  Soc.  of  Pomaricus,  Niccolo  Fio- 
rentino  (N.  Y.,  App.  Tr.) : 

136  New  York  Supplement  (July  29,  1S12)  46. 

Action  on  Policy — Pleading — Corporate  Powers: 

A  complaint  alleging  that  the  defendant  is  a  fraternal  order, 
and  incorporated,  and  that  it  maintained  an  insurance  depart- 
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ment  for  the  purpose  of  insuring  the  lives  of  its  members,  suf- 
ficiently alleges  that  the  defendant  had  capacity  to  issue  the 
policy  sued  on. 

Mutual  Benefit  Society — Contracts — Estoppel: 

After  receiving  premiums  on  an  insurance  policy  issued  by 
it,  a  mutual  benefit  society  is  estopped  to  deny  its  authority  to 
issue  such  policy. 

Policy — Incontestable  Clause— Computation  of  Tlnf>e: 

The  by-laws  of  the  society  provided :  "If  the  death  of  any  mem- 
ber of  the  fourth  class  heretofore  admitted,  or  hereafter  admitted, 
to  said  class,  or  if  the  death  of  any  member  of  the  fifth  class 
*  *  *  shall  be  caused  or  superinduced  by  the  use  of  intox- 
icating liquors,  narcotics,  or  opiates"  then  he  shall  be  entitled 
to  only  a  specified  proportion  of  the  face  of  his  policy.  Upon 
transfer  from  the  fourth  to  the  fifth  class,  a  certificate  was  is- 
sued providing:  "After  this  certificate  has  been  in  full  force 
for  36  consecutive  months  from  the  date  thereof,  it  shall  be 
incontestable."  Previous  to  the  transfer  to  the  fifth  class  in- 
sured had  been  in  good  standing  for  more  than  36  months. 
Held,  That  the  incontestable  provision  of  the  new  certificate 
was  not  controlled  by  the  by-law,  and  hence  the  society  was 
liable  only  for  the  proportionate  part  of  the  face  of  the  certifi- 
cate where  insured's  death  within  36  months  from  the  issuance 
of  the  new  certificate  was  superinduced  by  the  use  of  intoxi- 
cants. 

[Judgment  for  plaintifP  below.    Here  reversed  in  favor  of  society.] 
Kammer  v.  Supreme  Lodge  K.  P.  (S.  C.  S.  C.) : 

76  Southeastern  Reporter  (August  3,  1912)  177. 

Appllcatlon-rConstructlon— Use  of  Intoxicants: 

The  application  contained  the  following  questions:  "Have 
you  at  any  time  used  alcoholics  or  narcotics  to  excess?  What  is 
your  daily -consumption  of  wines,  spirits  or  malt  liquors?"  Held, 
That  these  questions  related  to  the  habitual  use  of  such  liquors 
at  the  time  of  the  making  of  the  application,  and  did  not  con- 
template an  occasional  or  exceptional  use,  and  had  no  reference 
to  the  use  of  such  liquors  after  the  time  the  application  was 
made. 

Mutual  Benefit  Society — Penalty — Statute: 

Act  Ark.  1905,  p.  307,  imposing  a  penalty  on  insurance  com- 
panies for  vexatious  delay  in  payment  of  claims,  does  not  apply 
to  fraternal  benefit  societies. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Knights  of  Maccabees  v.  Anderson  (Ark.  S.  C.) : 

148  Southwestern  Reporter  (August  7,  1912)  1016. 

By-Law — Validity — Reinstatement: 

A  by-law  providing  that  a  receipt  and  retention  of  unpaid 
delinquent  dues  and  assessments  in  case  a  suspended  member 
is  not  in  good  health  "shall  not  have  the  effect  of  reinstating 
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such  member  or  entitling  him  or  his  beneficiaries  to  any  right 
under  his  certificate/'  is  invalid. 

Same — ^Assessments — ^Walver: 

A  course  of  conduct  on  the  part  of  a  mutual  benefit  so- 
ciety in  accepting  payment  of  assessments  after  due  date  is  a 
waiver  of  prompt  payment,  notwithstanding  the  policy  provides 
that  no  waiver  of  forfeiture  shall  be  valid  unless  in  writing 
signed  by  an  officer  of  the  association. 

Same — Same — Same— Authority  of  Agent: 

Notwithstanding  the  by-laws  stipulated  that  the  financier  of 
the  local  lodge  should  be  the  agent  of  the  members  in  the  col- 
lection of  assessments,  he  was  the  agent  of  the  society,  and  his 
act  in  accepting  assessments  after  due  date  could  not  be  ques- 
tioned by  the  society,  even  though  it  had  no  knowledge  of  such 
practice. 

Mutual   Benefit  Society — Local   Lodges— Agency: 

A  'subordinate  society  and  its  officers  are  not  made  the 
agents  of  the  insured  by  the  fact  that  the  by-laws  of  the  order 
declare  them  to  be  such.  The  law  determines  whose  agent  one 
is  from  the  source  of  his  appointment  and  the  nature  of  the 
duties  he  is  appointed  to  perform. 

RelnsUtement— Good  Health— ''Bad  Cold": 

A  "bad  cold"  is  not  such  a  sickness  as  would  prevent  a  de- 
linquent member  from  being  a  proper  subject  for  reinstate- 
ment under  a  by-law  authorizing  reinstatement  if  in  good  health. 

By-Laws — ^Assessnoents — ^Waiver: 

Where  a  fraternal  beneficiary  association  received  a  mem- 
ber's dues  one  day  after  maturity  and  retained  such  payment 
without  protest  until  the  death  of  the  member,  it  waived  for- 
feiture for  non-payment  at  maturity. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Godwin  V.  National  Council,  Knights  &  Ladies  of  Security 
(Kansas  City  C.  A.) : 

148  Southwestern  Reporter  (August  7,  1912)  980. 

Foreign  Corporation — Internal  Affairs — Injunction: 

An  action  to  enjoin  the  enforcement  of  an  order  of  the  in- 
surance commissioner  of  a  foreign  state,  in  which  a  rule  adopted 
by  a  division  of  the  railway  mail  association  incorporated  in  that 
state  was  set  aside,  is  an  interference  with  the  internal  affairs 
of  a  corporation  of  a  foreign  state  and  will  not  be  sustained. 
[Injunction  denied.    Here  affirmed.] 
Van  Dyke  v.  Railway  Mail  Assn.  et  al.  (Minn.  S.  C.) : 
137  Northwestern  Reporter  (August  9,  1912)  15. 

Mutual    Benefit   Society — ^Action    on    Policy — Expulsion — Collat- 
eral AtUck: 
Upon  being  wrongfully  expelled,  the  member  carried  his 

appeal  as  far  as  possible  within  the  order,  and  then  died  before 
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he  could  compel  reinstatement  by  mandamus.  Held,  That  the 
judgment  of  expulsion  was  not  conclusive  in  an  action  by  the 
beneficiary  on  the  certificate,  in  which  action  it  was  sought  to 
declare  void  the  judgment  of  the  society's  tribunal  on  the 
ground  that  it  was  unfairly  obtained,  even  though  such  action 
amounted  to  a  collateral  attack  on  the  judgment  of  expulsion. 
Objection  may  be  taken  collaterally  to  proceedings  of  an  in- 
ferior tribunal,  where  the  aggrieved  party  has  no  other  remedy. 

Same— Same — Same — Pleading : 

'Upon  being  wrongfully  expelled,  the  member  carried  his 
appeal  as  far  as  possible  within  the  order,  and  then  died  before 
he  could  compel  reinstatement  by  mandamus.  The  beneficiary 
then  sued  on  the  policy  but  did  not  set  forth  the  facts  concern- 
ing the  expulsion,  nor  ask  to  have  the  judgment  of  expulsion 
set  aside.  Held,  That  it  was  not  material  that  the  beneficiary 
did  not  ask  to  have  the  judgment  of  expulsion  set  aside. 

[Judgment  for  plaintlft  below.     On  appeal  reversed  in  favor  of 
society,    123    N.    Y.    Supp.     83.      Here     reversed    against 
society.] 
Wilcox  V.  Supreme  Council  of  Royal  Arcanum  (N.  T.,  App. 
Div.): 

186  New  York  Supplement  (August  12,  1912)  877. 

Railroad     Relief    Association — Benefit    Certificate — Release     of 

Claims— Validity  of  Provislon: 

Plaintiff's  deceased  husband  held  a  membership  certificate 
in  the  relief  department  of  defendant,  under  which,  in  the  event 
of  his  death,  defendant  agreed  to  pay  a  certain  sum  to  plain- 
tiff. The  husband  was  injured  while  in  defendant's  employ  as 
engineer,  running  a  train  engaged  in  interstate  commerce  be- 
tween a  point  in  Wisconsin  and  a  point  in  Illinois.  He  received 
his  injuries  in  Illinois  and  died  there.  The  certificate  provided 
that  no  money  thereunder  should  become  due  till  all  claims 
against  defendant  arising  out  of  his  death  should  be  released. 
Held,  That  plaintifP  is  entitled  to  recover,  without  furnishing  de- 
fendant with  release  from  the  personal  representative  of  her 
deceased  husband,  since,  under  the  act  of  Congress  known  as  the 
"Employers'  Liability  Act."  approved  AprU  22.  1908  (35  Stat  66, 
c.  149,  sec  5  [U.  S.  Comp.  St.  Supp.  1911,  p.  1324]).  the  terms  of 
the  membership  certificate  to  the  extent  that  the  same  provided 
for  releases  from  all  claims  on  account  of  wrongful  death  are 
void. 

[Judgment  for  relief  department  below.     Here  reversed  against 
relief  department.] 

Rodell  V.  Relief  Department  of  C.  B.  &  I.  R.  Co.  (Minn. 
S.  C): 

137  Northwestern  Reporter  (August  16.  1912)  174. 

Action  on  Policy — instructions — Issues: 

In  an  action  on  a  benefit  certificate,  where  a  reply  setting 
up  waiver  was  withdrawn  and  abandoned  before  trial,  it  was 
error  to  instruct  the  jury  to  return  a  verdict  for  the  plaintifP  if 
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from  the  eyidence  they  believed  the  defendant  had  waived  the 
forfeiture  upon  which  the  defense  was  predicated. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  ao- 
ciety.] 

Woodmen  of  the  World  v.  Jones  (Ala.  C.  A.) : 

69  Southern  Reporter   (August  24,  1912)  239. 

Wills— Witnesses: 

A  provision  in  a  will  giving  property  to  a  local  camp  of 
Modem  Woodmen  is  not  void  because  the  will  was  witnessed  by 
members  of  such  camp. 

Mutual   Benefit  Society — Corporate   Powers — Capacity   to  Take 

Testamentary  Gift: 

Fraternal  insurance  orders  being  under  the  rules  and  re- 
strictions of  the  statute,  a  local  camp  thereof  is  not  competent 
to  take  and  hold  property  given  to  it  by  will;  its  legal  source 
of  income  being  dues,  premiums  and  assessments. 

Same— Same — Ownership  of  Real  Estate — Statute: 

Under  Sees.  1832-1834  Gen.  St.  Kan.  1909,  relating  to  the  own- 
ership of  real  estate  by  mutual  benefit  societies,  a  local  camp  of 
such  a  society  is  authorized  to  hold  only  such  real  estate,  includ- 
ing buildings,  as  may  be  necessary  to  provide  suitable  accom- 
modations for  holding  meetings  and  transacting  business,  al- 
though such  necessary  buildings  may  be  used  in  part  for  other 
purposes. 

[Judgment  in  accordance  with  opinion.] 

Kennett  v.  Kidd  et  al.  (Kan.  S.  C.) : 

125  Pacific  Reporter  (August  26,  1912)  36. 

Mutual    Benefit    Society — By-Laws— Amendment — Reduction    of 

Benefits: 

A  mutual  benefit  insurance  corporation,  which  maintained  a 
sick  fund,  could,  as  against  a  particular  member,  amend  an 
amendment  of  its  by-laws  so  as  to  reduce  the  amount  of  benefits 
to  which  he  was  entitled,  so  long  as  the  amount  which  he  actually 
received  equaled  or  exceeded  the  amount  due  under  the  by-laws 
as  they  existed  when  he  became  a  member. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  so- 
ciety.] 

Hannes  v.  Nederland  Israelitish  Sick  F\ind  (N.  T.,  App. 
Div.) : 

136  New  York  Supplement  (August  26,  1912)  742. 

Mutual  Benefit  Society — Nature  of  Organization — Beneficiaries: 

The  by-laws  of  a  mutual  benefit  society  providing  that  bene- 
fits might  be  made  payable  to  representatives  or  legatees  of  the 
insured  member,  thus  creating  a  class  of  beneficiaries  in  addi- 
tion to  the  classes  specified  in  Sec.  7109,  R.  S.  Mo.  1909,  does  not 
constitute  the  society  an  old  line  company  so  as  to  deprive  it 
of  the  defense  of  suicide  under  Sec.  6945,  providing  that  suicide 
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shall  not  be  a  defense  to  an  action  on  a  life  insurance  policy,  un- 
less insured  contemplated  suicide  at  the  time  he  applied  for  the 
policy. 

[Juderment  for  plaintiffs  below.     Here  reversed  in  favor  of  bo* 

dety.] 
Armstrong  et  al.  v.  Modem  Brotherhood  of  America  (Mo. 
S.  C): 

149  Southwestern  Reporter  (August  28,  1912)  469. 

Interpleader — Practice: 

Where  the  complainant  in  a  bill  of  interpleader  is  an  in- 
surance society,  and  the  right  to  the  fund  brought  into  court  de- 
pends upon  the  legality  of  the  designation  of  the  beneficiary,  and 
there  are  other  certificates  outstanding  on  which  the  same  ques- 
tion may  arise,  the  complainant  may  properly  be  allowed  to  con- 
tinue in  the  case  and  maintain  the  validity  of  the  designation. 

Beneficiary — ^"Family" — Brother: 

Where  the  by-laws  of  a  benefit  society  provide  for  the  pay- 
ment of  benefits  to  "members  of  the  family  of  the  deceased  who 
are  related  to  him  by  consanguinity  or  affinity"  a  brother  may 
be  designated  as  the  beneficiary. 

Same — Same— Same: 

Under  a  statute  providing  that  benefit  societies  may  issue 
benefit  certificates  payable  to  "the  families  or  heirs  of  any  mem- 
ber at  his  decease,"  a  brother  may  be  designated  as  beneficiary. 
A  member  of  a  benefit  society  is  not  precluded  from  designating 
his  brother  as  beneficiary  by  reason  of  a  provision  of  the  so- 
ciety's charter  confining  benefits  to  "husband,  wife,  orphans,  fam- 
.  Hies  or  other  dependents." 

Same— Qualifications — Subsequent  By-Laws: 

Although  a  beneficiary  may  be,  at  the  time  of  his  designa- 
tion as  Buch,  within  the  class  to  which  beneficiaries  are  con- 
fined by  the  statute  or  by  the  laws  of  the  order,  yet  if,  at  the 
time  of  the  death  of  the  member,  he  has  passed  out  of  that  class, 
his  designation  as  beneficiary  is  void. 

Same — Same^Same : 

Though  the  designation  of  the  beneficiary  may  have  been 
illegal  at  its  inception,  yet  if  the  statute  or  the  charter  or  by- 
laws of  the  society  subsequently  bring  the  beneficiary  within  the 
class  from  which  a  beneficiary  may  be  designated  the  original 
designation  becomes  valid. 

Mutual  Benefit  Society — Contract — Statute: 

Where  a  statute  is  enacted  with  reference  to  benefit  societies, 
which  provides  for  the  continuation  of  societies  then  in  existence, 
if  they  bring  themselves  within  its  provisions,  the  contracts  of 
any  society  which  complies  with  those  provisions  are  governed 
by  the  new  act 

Same — Same — Same: 

When  a  benefit  society  is  formed  under  a  general  act,  the 
statute  under  which  it  is  chartered  must  be  read  into  and  re- 
garded as  a  part  of  the  charter. 
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Same — By-Laws — ^Amendment: 

Wben  benefit  certlficateB  are  issued  under  stipulations  that 
the  parties  will  be  governed  by  all  subsequently  enacted  laws,  a 
law  changing  the  classes  of  persons  who  may  be  made  beneficiar- 
ies is  binding  on  all  persons  concerned. 

[Judgment  for  society  below.     Here  aflirmed  in   favor  of  so- 
ciety.] 

National  Union  v.  Keefe  et  aL  (111.  App.) : 

46  National  Corporation  Reporter   (August  29,  1912 > 
77. 


Mutual  Benefit  Society — Officers  of  Local  Lodge— Agency: 

The  officer  of  a  local  lodge,  authorized  to  collect  dues  and 
transmit  them  to  the  parent  society,  is  the  agent  of  the  latter. 

Same — By-Laws — Forfeiture— Waiver: 

Where  the  by-laws  of  the  society  provide  for  the  automatic 
suspension  of  a  member  for  failure  to  pay  dues,  and  for  rein- 
statement only  in  case  the  member  is  in  good  health  at  the  time 
of  the  reinstatement,  the  act  of  the  lodge  officer  in  receiving 
dues  from  a  suspended  member  in  bad  health,  standing  alone,  is 
insufficient  to  constitute  a  waiver  of  the  society's  rights,  where 
tiie  officer  has  no  knowledge  of  the  member's  state  of  health. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Busta  et  al.  v.  Court  of  Honor  (111.  App.) : 

46  National  Corporation   Reporter    (August   29.   1912) 
78. 


Beneficiary— insurable  interest — ^Wager  Contract: 

"While  a  valid  contract  of  insurance  cannot  lawfully  be  taken 
on  the  life  of  another  by  one  who  has  no  insurable  interest  there- 
in, because  it  contravenes  public  policy,  yet,  as  one  has  an  in- 
surable interest  in  his  own  life,  he  may  lawfully  procure  insur- 
ance thereon  for  the  benefit  of  any  other  person  whose  interest 
he  desires  to  promote.  Such  a  contract  cannot  be  defeated  be- 
cause of  the  want  of  insurable  interest  in  the  beneficiary,  when 
it  appears  that  the  person  whose  life  was  insured  acted  for  him- 
self, at  his  own  expense  and  in  good  faith,  to  promote  the  inter- 
est of  the  beneficiary,  in  taking  out  the  policy.  A  contract  so 
entered  into  is  in  no  sense  a  wagering  or  speculative  one." 

Action  on  Policy — Parties: 

It  appearing  from  the  allegations  of  the  petition  that  the 
right  of  action  upon  the  policy  sued  on  was  in  one  other  than  the 
legal  representative  of  the  insured,  the  court  did  not  err  in  sus- 
taining a  general  demurrer  to  the  petition,  without  reference  to 
whether  a  temporary  administrator  is  a  legal  representative, 
within  the  meaning  of  that  term  as  used  in  the  policy. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.  I 
Cain  V.  Knights  of  Pythias  of  North  and  South  America* 
etc.  (Ga.,  C.  A.): 

76  Southeastern  Reporter  (August  81,  1912)  444. 
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Mutual  Benefit  Society — ^Action  on  Policy — Delivery  of  Certificate 
-    to  Endowment  Secretary: 

Upon  insured's  death  his  beneficiary  delivered  the  certificate 
to  the  local  secretary.  It  was  the  duty  of  the  latter  to  send  it 
to  the  endowment  secretary.  The  local  secretary  testified  that 
he  sent  the  policy  to  the  endowment  secretary.  He  further  tes- 
tified that  one  Jackson  was  the  endowment  secretary  at  the  time 
he  sent  the  certificate,  when  in  tact  Jackson's  term  of  office  had 
then  expired.  The  evidence  further  shows  that  the  local  secretary 
had  corresponded  with  the  new  endowment  secretary  on  the 
same  day  he  forwarded  the  certificate  under  consideration.  Held, 
That  the  evidence  was  sufficient  to  show  that  the  certificate  had 
been  sent  to  the  acting  endowment  secretary. 

Same — Same — Same— Evidence : 

Where  the  local  secretary  of  a  mutual  benefit  society  was  the 
agent  of  the  society  for  the  purpose  of  obtaining  the  policy  upon 
the  death  of  an  insured,  a  delivery  to  such  secretary  was  a  de- 
livery to  the  society,  so  as  to  charge  it  with  the  custody  of  the 
policy  and  permit  secondary  evidence  of  its  contents  after  de- 
mand for  production. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
District  Grand  Lodge  of  Ala.  v.  Jones  (Ala.  C.  A.) : 
69  Southern  Reporter  (August  81,  1912)   818. 


Suicide — Statute— Scope  of  Operation: 

The  contract  of  a  mutual  benefit  society  to  pay  death  bene- 
fits is  a  life  insurance  contract  and  is  subject  to  Acts  Colo.  1903, 
p.  257,  providing  that  the  suicide  of  a  policyholder  of  any  life  in- 
surance company  doing  business  in  this  state  shall  not  be  a  de- 
fense against  the  payment  of  a  life  insurance  policy. 

Same — Same— Constitutionality: 

Acts  Colo.  1903»  p.  257,  providing  that  the  suicide  of  a  policy- 
holder of  any  life  insurance  company  doing  business  in  this 
state  shall  not  be  a  defense  against  the  payment  of  a  life  insur- 
ance policy,  is  constitutional. 

Same — Same— Contract— Public  Policy: 

A  benefit  certificate  issued  in  Colorado  subsequent  to  the 
passage  of  Acts  Colo.  1903,  p.  257,  excluding  the  defense  of  sui- 
cide, by  implication  makes  the  provisions  of  the  statute  a  part 
of  the  contract.  Such  a  contract  with  the  statute  read  into  it 
is  not  against  public  policy. 

Same — Same — Construction : 

Acts  Colo.  1903,  p.  257,  excludes  insurance  companies  from 
setting  up  suicide  in  defense  of  their  liabilities.  By  construc- 
tion of  the  courts  this  is  held  to  apply  to  mutual  benefit  so- 
cieties. By  Acts  1907,  ch.  193,  Sec.  74,  Clause  15,  the  Act  of 
1903  was  modified  so  as  to  exclude  mutual  benefit  societies  from 
the  operation  of  the  act.  Held,  That  the  act  of  1907  is  not  to  be 
taken  as  a  legislative^interpretatlon  of  the  act  of  1903,  but  rather 
as  a  recognition  of  the  law  as  interpreted  by  the  courts. 
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Same — Same — Impairment  of  Contract: 

Acts  Colo.  1907,  repealing  Acts  1903,  p.  257,  declaring  that 
the  suicide  of  a  policyholder  should  not  be  a  defense  to  an  action 
on  the  policy,  if  construed  to  destroy  the  protective  provisions 
of  a  certificate,  issued  while  the  act  of  1903  is  in  force,  is  in- 
valid as  impairing  the  obligation  of  contracts. 

Same — Same — Waiver: 

Acts  Colo.  1903,  p.  257,  excluding  the  defense  of  suicide  may 
not  be  waived  or  abrogated  by  agreement  of  the  parties  made 
prior  to  or  contemporaneous  with  the  contract  of  insurance. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Modem  Brotherhood   of  America  v.   Lock  et  aL    (Colo. 
C.  A.): 

125  Pacific  Reporter   (September  2,  1912)   666. 

Burial  Association — Beneficiaries — Statute: 

Sec.  289,  R.  S.  Ohio,  as  amended,  prohibiting  individuals,  as- 
sociations or  companies,  whether  incorporated  or  not,  from  mak- 
ing any  contract  for  the  payment  of  any  funeral  benefits  to  any 
official  undertaker,  or  to  any  designated  undertaker  or  under- 
taking concern,  or  to  any  particular  tradesman  or  business  man, 
80  as  to  deprive  the  representative  or  family  of  the  deceased 
from,  or  in  any  way  to  control  them,  in  procuring  and  purchas- 
ing said  supplies  and  services  in  the  open  market  with  the  ad- 
vantage of  competition,  is  a  constitutional  exercise  of  the  legis- 
lative power,  the  provisions  of  which  become  a  part  of  all  con- 
tracts of  insurance  made  within  the  state. 

Same — Same-^Asslgnment: 

An  assignment  of  a  contract  of  insurance  issued  by  a  com- 
pany, corporation  or  association  engaged  in  the  business  of  pro- 
viding for  the  payment  of  funeral,  burial,  or  other  expenses  of 
deceased  members,  or  certificate  holders  therein,  or  engaged  in 
the  business  of  providing  any  other  kind  of  insurance,  to  any 
designated  undertaker,  or  undertaking  concern,  or  to  any  par- 
ticular tradesman,  or  business  man,  is  in  violation  of  the  pro- 
visions of  Sec.  289,  R.  S.  Ohio,  as  amended. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  assignee.] 

Robbins  v.  Hennessey  et  al.  (Ohio  S.  C): 

86  Ohio  St.  . 

67  BuU.  Supp.   (September  16,  1912)   170. 

99  Northeastern  Reporter   (October  1,  1912)   319. 

Action  on  Policy — Pleading — Conclusions: 

An  answer  to  a  complaint  on  a  benefit  certificate  which  un- 
dertakes to  avoid  liability  by  alleging  generally  that  insured 
breached  certain  conditions  upon  which  the  benefits  were  pay- 
able, without  alleging  the  facts  upon  which  the  conclusions  are 
based  is  insufficient. 

[Judgment  for  plaintiff.] 

Leves  v.  National  Slavonic  Society  (Allegheny  Co.  C.  P.) : 
60  Pittsburg  Legal  Journal  (September  28.  1912)  631. 

By-Laws — Assessments — Estoppel : 

Under  a  by-law  authorizing  the  pa3rment  of  arrearages  by  a 
member  when  sick,  but  expressly  declaring  that  such  payment 
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should  not  entitle  the  member  to  benefits  during  that  sickness 
or  to  funeral  benefits  in  case  of  death  therefrom,  such  member's 
beneficiary  could  not  recover  funeral  benefits.  Nor  did  the  ac- 
ceptance of  the  arrearages  estop  the  society  where  the  member 
had  notice  that  the  money  was  accepted  for  the  purpose  of  ren- 
dering the  member  beneficial  only  as  to  future  sickness  or  re- 
sulting death. 

[Judgment  for  society.] 

Towsen  v.  Independent  Order  of  Red  Men  (Dauphin  Co. 

C.  P.): 

40   Pennsylvania   County  Court   Reports    (October   6, 
1912)    59. 

Mutual  Benefit  Society — Reinstatement — Estoppel: 

After  being  suspended  for  non-payment  of  assessments,  in- 
sured applied  for  reinstatement,  and  on  being  informed  that  he 
had  been  reinstated,  thereafter  paid  his  assessments  regularly. 
It  seems,  however,  that  he  was  not  in  fact  reinstated  by  the 
supreme  lodge;  that,  while  that  body  retained  the  sums  remitted 
to  it  by  the  local  lodge  as  dues  from  insured,  it  refused  to  credit 
them  on  such  dues,  but  credited  them  to  the  local  lodge's  gen- 
eral account,  returning  insured  as  standing  suspended.  No  in- 
formation was  given  him  of  this  until  after  he  received  his  in- 
jury. On  the  contrary,  he  was  at  all  times  led  to  believe  by 
the  local  lodge  that  he  was  at  all  times  a  member  in  good  stand- 
ing and  was  entitled  to  share,  in  case  of  injury,  in  its  bene- 
ficiary fund  to  the  amount  of  his  certificate.  His  monthly  dues 
to  the  local  lodge  were  paid  on  the  strength  of  that  belief.  Held, 
That  the  society  was  estopped  to  say  that  insured  was  not  in 
good  standing. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Richardson  y.  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  (Wash.  S.  C): 

126  Pacific  Reporter  (September  30.  1912)   82. 

By-Laws—Assessment — Time   for   Payment: 

The  by-law  in  force  when  the  certificate  was  issued  required 
monthly  payments  on  or  before  the  1st  of  each  month.  "No  1  of 
each  year  shall  be  due  on  or  before  the  1st  of  January.  No.  2 
on  or  before  the  1st  of  February,  and  in  like  manner  on  or  before 
of  1st  of  each  month."  I^ter  this  was  amended  to  read: 
"Monthly  payments  shall  be  payable  on  or  before  the  1st  of  each 
month.  No.  60  for  January,  1905,  shall  be  due  on  or  before  the 
1st  of  February  of  each  year  and  in  like  manner  on  or  before 
the  1st  day  of  each  month."  Insured  paid  all  assessments  levied 
against  him,  including  the  January  assessment,  on  the  1st  day 
of  each  month.  On  February  3d  he  tendered  the  assessment 
for  a  month,  and  it  was  refused.  Held,  That  under  the 
amended  by-law  the  tender  was  made  in  time. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  society.] 

Hobson  et  al.  v.  Occidental  Mut.  Ben.  Assn.  (Kan.  S.  C.) : 

126  Pacific  Reporter  (October  2,  1912)  642. 
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Benefit  Certificate — Beneficiary — Vested  Interest: 

The  beneficiary  in  a  benefit  certificate  has  no  vested'  in- 
terest therein  or  in  the  prospective  benefits,  and  the  insured 
himself  has  no  property  right  in  the  insurance,  and  the  extent 
of  his  control  over  it  is  to  change  the  beneficiary  designated. 

Same— Same — Contracts: 

A  promise  by  an  insured  person  to  his  wife,  the  beneficiary 
originally  designated,  made  shortly  before  her  death,  that  the 
policy  would  be  kept  in  force  for  the  benefit  of  their  child,  is 
not  an  enforceable  obligation. 

Same— Same— Distribution : 

A  benefit  society  issued  a  certificate  designating  as  bene- 
ficiary the  insured's  wife,  who  predeceased  him,  leaving  a  child. 
He  remarried,  and  upon  his  death  left  surviving  him  his  child 
and  the  second  wife,  without  making  any  change  in  the  certifi- 
cate. The  rules  of  the  society  provided  that,  where  the  bene- 
ficiary in  the  certificate  was  not  alive  at  the  time  of  the  mem- 
ber's death,  the  benefit  should  be  paid  to  his  widow,  if  living, 
and,  if  not,  to  his  children.  Held,  That  his  second  wife  was  en- 
titled to  the  proceeds,  notwithstanding  his  promise  made  to  his 
first  wife  shortly  before  her  death,  that  he  would  keep  the  in- 
surance in  force  for  the  benefit  of  the  child. 

Same— Same — Same — Estoppel : 

Under  the  rules  of  the  society,  where  the  original  bene- 
ficiary died,  the  proceeds  upon  the  insured's  death  would  be 
paid  to  his  widow,  and  if  no  widow,  to  his  children.  Insured 
designated  his  first  wife  as  beneficiary.  She  died  leaving  a 
child.  Subsequently  insured  remarried  without  changing  the 
beneficiary.  The  second  wife,  not  knowing  of  her  rights,  sup- 
posed, as  did  other  members  of  the  family,  that  the  child  would 
be  entitled  to  the  proceeds  of  the  certificate,  but  the  child  or 
her  guardian  were  not  misled  to  their  injury  because  of  this 
supposition.  As  soon  as  the  second  wife  became  aware  that  she 
was  herself  the  beneficiary,  she  manifested  an  unwillingness  to 
relinquish  her  rights,  and  has  since  consistently  refused  to  do  so. 
Held,  That  the  second  wife  was  not  estopped  from  claiming  the 
proceeds. 

[Judgment  for  widow  below.    Here  affirmed  in  favor  of  widow.] 
Cooper  V.  Order  of  Railway  Conductors  of  America  et  al. 
(Iowa  S.  C.) : 

137  Northwestern  Reporter  (October  11,  1912)  472. 

Action  on  Policy — Limitation  of  Action— New  Cause  of  Action: 

The  by-laws  of  the  society  provided  that  benefits  should  be 
paid  only  to  persons  within  certain  designated  classes.  The 
certificate  was  made  payable  to  persons  not  within  these  classes, 
who  entered  suit  to  recover  the  benefits  promised  to  be  paid  for 
the  benefit  of  the  proper  beneficiaries.  Upon  reversal  of  the 
judgment  in  this  suit,  an  amended  complaint  was  filed,  in  which 
insured's  widow  and  son,  proper  beneficiaries,  were  designated 
as  plaintifts.    Held,  That  the  amended  complaint  did  not  state 


Digitized  by  VjOOQ IC 


1912.]    AGSHSSMENT   ORDERS   AND   ASSOCIATIONS.         287 

a  new  cause  of  action  so  as  to  render  it  subject  to  a  plea  that 
it  was  outlawed,  the  original  action  having  been  filed  within 
the  statutory  time. 

Beneficiary — I llegal   Designation — Distribution : 

Where  a  person  is  designated  as  beneficiary  who  is  outside 
of  the.  eligible  classes,  upon  the  death  of  the  member  the  benefit 
fund  will  not  lapse,  but  the  law  will  dispose  of  it  for  the  benefit 
of  the  classes  authorized  to  be  designated  as  beneficiaries. 

Action  on  Policy — Limitation  of  Action — New  Cause  of  Action: 

A  mere  change  in  a  party  to  a  suit  does  not,  of  itself, 
change  the  cause  of  action  or  ground  of  recovery,  and,  unless 
the  cause  of  action  is  a  new  one,  the  amended  declaration  is  not 
subject  to  the  statute  of  limitations. 

[Judgment  for  plaintiff  below.    Here  afflnned  against  society.] 
Beresh  et  al.  v.  Supreme  Lodge  K.  of  H.  (111.  S.  C.) : 

99  Northeastern  Reporter  (October  16,  1912)  849. 

Local  Lodge — By- Lawe— Waiver: 

A  subordinate  lodge  of  a  benefit  society  is  an  agent  of  the 
superior  lodge,  and  may  waive  a  by-law  by  accepting  dues  and 
assessments,  with  full  knowledge  of  all  the  facts  constituting  a 
violation. 

Same — Same — Same: 

Notice  to  the  duly  authorized  officer  of  the  lodge  is  notice 

to  the  lodge  and  the  society  of  the  violation  of  a  by-law  by  a 

member. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 

O'Brien  v.  Catholic  Order  of  Foresters  (111.  App.) : 

46  National  Corporation  Reporter  (October  17,  1912) 
308. 

Application — Misrepresentation — Statute : 

Act  Pa.,  June  23,  1885  (P.  L.  134),  provides:  "That  here- 
after whenever  the  application  for  a  policy  of  life  insurance  con- 
tains a  clause  of  warranty  of  the  truth  of  the  answers  therein 
contained,  no  misrepresentation  or  untrue  statement  in  such 
application  made  in  good  faith  by  the  applicant  shall  eftect  a 
forfeiture  *  *  *  unless  such  misrepresentation  of  untrue 
statement  relates  to  some  matter  material  to  the  risk."  Held, 
That  under  the  statute  no  breach  of  warranty  of  the  truth  of  an- 
swers contained  in  the  application  can  work  a  forfeiture  or  be  a 
ground  of  defense  where  the  misrepresentation  or  untrue  state- 
ment is  made  by  the  applicant  in  good  faith  and  does  not  relate 
to  some  matter  material  to  the  risk.  To  permit  a  recovery, 
notwithstanding  a  breach  of  warranty,  good  faith  and  absence 
of  materiality  to  the  risk  must  co-exist 

Same — Same — Forfeiture : 

Insured,  in  response  to  the  following  questions  contained  in 
the  application;  namely,  "Brothers?"  "Age  if  living,"  "State  of 
health,"  "Age  at  death,"  "Year  of  death,"  "Specific  cause  of 
death,"  "Duration  of  last  illness,"  "Previous  health,"  answered 
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as  to  "Brothers?"  by  using  the  figure  or  character  "O,"  "thereby 
indicating  naught";  in  fact,  he  had  a  brother  who  died  some 
years  prior  to  the  making  of  the  application,  the  specific  cause 
of  his  death  being  diabetes,  which  at  the  time  of  making  the 
application  and  answer  thereto  was  known  to  insured.  Held^ 
That  the  question  "Brothers?"  applied  to  one  as  well  as  ta 
several  brothers,  and  applied  both  to  brothers  dead  and  alive, 
and  the  answer  not  being  true  as  it  was  warranted  to  be,  there 
could  be  no  recovery. 

Same — Failure  to  Require  Answers  to  Questions — Waiver: 

An  insurance  company  waives  none  of  its  rights  by  omitting 
to  insist  upon  answers  to  subsequent  questions  in  an  applica- 
tion, which  by  the  applicant's  answer  to  the  first  question  had 
become  wholly  irrelevant  to  the  case. 
[Demurrer  to  pleas  overruled.] 
Keatley  v.  Grand  Fraternity  (U.  S.  D.  C,  Del.) : 

198  Federal  Reporter  (October  17,  1912)   272. 

Application — Physicians — Last  Consultation : 

The  application  contained  the  following  question:  "When» 
and  for  what  complaint,  did  you  last  consult  a  physician?"  Give 
particulars,  with  name  and  address  of  physician."  Insured  made 
answer  to  these  questions  as  follows:  "Indigestion.  1909.  April. 
Dr.  Kelly,  Ninth  and  West,  Wilmington,  Del."  About  a  month 
prior  to  this  he  had  been  treated  by  a  physician  for  cystltus. 
Heldt  That  insured  performed  his  full  duty  in  answering  the 
question  truthfully,  and  was  not  obliged  to  volunteer  informa- 
tion as  to  previous  consultations  with  physicians  which  might 
have  had  a  bearing  on  the  risk. 

Same — Habits  of  Applicant — Use  of  Intoxicants: 

The  application  contained  the  following  questions:  "What 
is  your  daily  practice  in  regard  to  the  use  of  wines,  spirts  or 
malt  liquors?"  "What  has  been  your  practice  in  the  past?" 
Held,  That  these  questions  should  be  construed  together,  and  so 
construed  both  referred  to  daily  and  not  general,  use  of  intoxi- 
cants, and  were  not  rendered  false  by  proof  of  the  habit  of  be- 
coming intoxicated  at  frequent  and  regular  intervals. 

Same— Irresponsive  Answers — Forfeiture: 

An  insurance  company  may  not  take  advantage  of  an  irre- 
sponsive answer  to  a  question  in  an  application. 

Same — Misrepresentations — Statute — Scope  of  Operation: 

Acts  Pa.,  June  23,  1885  (P.  L.  134),  providing  that  misstate- 
ments  in  an  application  for  life  insurance  shall  not  be  cause  for 
forfeiture  unless  the  matter  misrepresented  was  material  to  the 
risk,  applies  to  fraternal  benefit  organizations. 
[Juderment  for  plaintiff.] 
Keatley  v.  Grand  Fraternity  (U.  S.  D.  C.  Del.) : 

198  Federal  Reporter  (October  17.  1912)   264. 

By-Laws — Assessments — Disappearance: 

After  insured  had  been  absent  for  a  period  of  seven  years,, 
during  which  time  the  assessments  on  his  benefit  certificate  were 
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paid  by  his  wife,  the  proceeds  of  such  certificate  were  paid  to 
the  wife,  she  at  the  time  giving  bond  to  refund  in  the  event  of 
insured's  reappearance.  Afterwards  insured  returned,  and  sub- 
sequent to  his  return  died.  No  assessments  were  paid  between 
the  time  of  the  payment  of  the  benefits  and  his  death.  The 
by-laws  provided  for  forfeiture  of  benefits  if  assessments  were 
not  paid.  Held,  That  the  assessments  not  liaving  been  paid,  the 
membership  ceased,  and  the  policy  could  not  be  reinstated  after 
insured's  death. 

Same— Limitation  of  Action— Validity: 

The  by-laws  of  the  society  provided  that  no  action  should 
be  brought  on  any  certificate  unless  within  three  years  from 
the  time  the  action  accrued.    Held,  That  the  by-law  was  valid. 
[Judgrment  for  society.] 

Mooney  et  al.  v.  Supreme  Council  of  Royal  Arcanum  (Alle- 
gheny Co.  C.  P.): 

60  Pittsburg  Legal  Journal  (October  19.  1912)  649. 

Poilcy-^Death  of  Beneflclary-^DIstrlbution'^Statute: 

Section  655,  Ky.  Statutes,  provides  as  follows:  ''When  a 
policy  of  insurance  is  eftected  by  any  person  on  his  own  life,  or  on 
another  life  in  favor  of  some  person  other  than  himself,  having 
an  insurable  interest  therein,  the  lawful  beneficiary  thereof, 
other  than  himself  or  his  legal  representatives,  shall  be  entitled 
to  its  proceeds  against  the  creditors  and  representatives  of  the 
person  effecting  the  same."  Held,  That  under  this  statute  where 
the  insured  made  no  change  in  the  beneficiary,  the  personal  rep- 
resentative of  the  beneficiary  where  she  died  before  the  insured 
was  entitled  to  the  fund  in  preference  to  his  personal  represen- 
tative. 

By-Laws^Beneflclary — Change   of    Designation: 

The  by-laws  of  the  society  provided  that  a  member  might 
change  his  beneficiary  by  delivering  the  certificate  with  the 
surrender  clause  on  the  back  thereof  properly  executed,  desig- 
nating therein  the  change  desired,  and  the  name  of  the  person, 
or  persons,  substituted  as  beneficiary,  or  beneficiaries,  together 
with  a  fee  of  fifty  cents  to  the  local  secretary.  They  further 
provided:  "No  change  of  beneficiary  shall  be  effective  until  the 
old  benefit  certificate,  and  said  fee  of  fifty  cents,  shall  have  been 
delivered  to  the  Supreme  Secretary  and  a  new  benefit  certificate 
issued  during  the  lifetime  of  the  member."  The  papers  and  fee 
were  sent  to  the  Supreme  Secretary,  but  before  any  action  was 
taken  thereon  the  insured  died.  Held,  That  there  was  a  suffi- 
cient change  to  entitle  the  new  designee  to  the  proceeds. 

Same— Same— "Estate": 

The  direction  that  by  a  member  of  a  benefit  society  that  his 
policy  be  made  payable  to  his  estate  was,  in  effect,  a  direction 
that  it  should  be  paid  to  his  personal  representative. 

[Judgment   denying  relief  to  administrator  of   original   benefi- 
ciary below.     Here  affirmed.] 

Vaughan's  Admr.  y.  Modem  Brotherhood  of  America  (Ky. 
C.  A.): 

149  Southwestern  Reporter  (October  23,  1912)   937. 
1912-19 
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6y-Lawt*-Amendm6nt — Impairment  of  Contract: 

A  policy  of  insurance  issued  and  accepted  "upon  the  terms 
and  subject  to  the  conditions  set  forth  in  the  constitution  and 
by-laws"  of  the  society  does  not  authorize  the  society  to  change 
the  by-laws  so  as  to  diminish  the  rights  secured  to  the  insured 
by  the  contract 

Action  on  Policy — Evidence — Mortality  Tables: 

The  offer  in  evidence  of  tables  of  figures,  in  a  book  purport- 
ing to  set  forth  the  life  expectancy  at  different  ages»  according 
to  the  American  Experience  Tables  of  Mortality,  without  evi- 
dence tending  to  show  that  the  tables  in  question  were  the  Amer- 
ican Experience  Tables,  is  properly  rejected. 

[Judgment  for  plaintiff  below.     Here  a£Elrmed  against  society.] 
Benjamin  v.  Bankers'  Union  of  the  World  (111.  App.): 

45  National  Corporation  Reporter  (October  24,  1912) 
348. 

By-Laws— Remedies — Right  to  Sue: 

The  by-laws  of  the  society  provided  for  the  submission  of 
claims  to  the  tribunal  of  the  order,  and  stipulated  that  the  de- 
cision of  such  tribunal  should  be  final,  and  that  no  suit  at  law  or 
in  equity  should  be  maintained.  Held,  That  having  presented 
his  demand  to  the  tribunal  of  the  order,  the  claimant  could  not 
thereafter  pursue  his  remedy  in  the  civil  courts. 

Same— Adoption — Evidence   Considered: 

The  record  of  the  enactment  of  certain  by-laws  was  authen- 
ticated generally,  the  printed  portions  appearing  on  certain 
pages  pasted  into  the  book,  including  the  printed  signatures,  or 
names  of  the  proper  attesting  officers.  There  was  parol  testi- 
mony to  show  that  the  action  which  the  record  purported  to 
record  was  in  fact  taken.  The  law  was  published,  circulated  and 
treated  as  in  force.  It  was  filed  with  the  commissioner  of  in- 
surance. Held,  That  this  evidence  was  sufficient  to  show  the 
adoption  of  the  by-laws. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Monger  v.  New  Era  Assn.  (Mich.  S.  C): 

137  Northwestern  Reporter  (October  26,  1912)  631. 

Mutual  Benefit  Society — Beneficiaries — ^'Dependents'': 

Where  the  constitution  and  by-laws  of  a  fraternal  benefit 
association  and  the  statutes  under  which  its  charter  is  obtained, 
each  authorize  the  issuance  of  beneficiary  insurance  certificates 
to  members  of  the  family,  heirs,  blood  relation,  or  persons  de- 
pendent upon  the  member,  the  term  "dependent,"  as  therein 
used,  is  intended  to  include  persons  other  than  members  of  the 
family,  heirs,  or  persons  related  by  blood* 

Same— Same — Same: 

To  entitle  the  beneficiary,  who  bears  the  relation  of  depend- 
ent, to  recover  on  a  certificate,  the  law  does  not  undertake  to 
prescribe  Just  what  degree  of  de];>endence  is   necessary.     The 
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test  in  each  case  should  be  good  faith,  purity  of  purpose,  mate- 
rial dependence,  and  material  support. 

[Judgment  for  plaintUf  below.     Here  affirmed  against  society.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Noel  (Davis 
et  al.  interveners)   (Okla.  S.  C.) : 

126  Pacific  Reporter  (October  28,  1912)  787. 

Mutual  Benefit  Society — Beneficiaries — Testamentary  Designa- 
tion: 

Where  the  constitution  of  a  benefit  society  provides  that  the 
benefits  may  be  made  payable  to  certain  classes  of  beneficiaries, 
subject,  however,  "to  the  laws  of  the  Province,  State  or  Country 
in  which  the  member  resided  at  the  time  of  his  death,"  a  benefit 
certificate  payable  to  the  member  himself,  cannot  be  transferred 
by  will  to  a  person  not  within  the  class  of  beneficiaries  recog- 
nized by  the  law  of  this  State. 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 

Supreme  Court  of  the  Independent  Order  of  Foresters  v. 
Fischer  (111.  App.): 

45  National  Corporation  Reporter  (October  81,  1912) 
881. 

Annotation— Who    Is   a   ''Dependent''  within    Statute    or    Rules 
Defining  Beneficiaries  of  Mutual  Benefit  Societies: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Royal  League  v.  Shields  et  al.,  heretofore  digested  in  96  N.  E. 

45. 

36  Lawyers'  Reports  Annotated  (N.  S.)  208. 

Annotation — Waiver  by  Officer  of  Subordinate  Lodge  of  Forfeit- 
ure for  Non-payment  of  Assessments: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Bixler  v.  Modem  Woodmen  of  America,  heretofore  reported  in 

72  S.  E.  704. 

88  Lawyers'  Reports  Annotated  (N.  S.)  571. 

Annotation — Liability  of  Insurance  Company  on  Contracts  of 
Another  Company  Which  It  Has  Absorbed  or  Attempted  to 
Absorb: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Timberlake  et  al.  v.  Supreme  Commandery,  United  Order  of 
the  Golden  Cross  of  the  World,  heretofore  digested  in  24  Insur- 
ance Digest  274. 

36  Lawyers*  Reports  Annotated  (N.  S.)  597. 

Annotation — ^Who   Is  a   "Dependent"  within   Statutes  or  Rules 
Defining  Beneficiaries  of  Mutual  Benefit  Societies: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Oott  V.   Supreme  Lodge  Royal  Achates,   heretofore  digested 

In  134  N.  W.  239. 

87  Lawyers*  Reports  Annotated  (N.  S.)  1191. 
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Contract  for  Sick  Benefits — ^^Slcknese^— Color  Blindness: 

A  railway  night  watchman  becoming  color  blind  during 
his  employment  Is  thereby  disabled  by  slcknesB  within  the 
meaning  of  his  employers'  contract  that  It  will  pay  him  sick 
benefits  for  a  limited  period  while  he  is  disabled  by  sickness  or 
accidental  Injury,  provided  the  fact  be  established  by  proot  of 
acute  or  constitutional  disease. 

Same— ^'Physical  Inability'': 

''Physical  inability/'  within  the  meaning  of  an  employer's 
contract  for  sick  benefits,  means  inability  to  perform  manual 
labor  which  would  enable  the  injured  member  to  earn  wages 
equal  to  what  he  would  have  earned  in  the  employment  in  which 
he  was  engaged  when  injured. 

[Judgment    for   plaintiff   below.     Here   affirmed   against  com* 
pany.] 

Kane  v.  Chicago  B.  &  I.  R.  Co.  et  al.  (Neb.  S.  C.) : 

182  Northwestern  Reporter  (November  10,  1911)  920. 

Policy— "Public  Conveyance" — ^Taxicab: 

The  policy  provided  for  the  payment  of  double  indemnity 
if  the  assured  should  receive  injuries  "while  riding  as  a  passen- 
ger in  or  on  a  public  conveyance,  provided  for  passenger  serv- 
ice, and  propelled  by  steam,  compressed  air,  gasoline,"  etc.  Held, 
That  where  the  assured  suffered  Injuries  while  riding  in  an  au- 
tomobile hired  from  a  taximeter  cab  company,  engaged  in  hir- 
ing automobiles  for  public  use,  which  automobile  was  propelled 
by  gasoline  power,  and  driven  by  a  chauffeur  of  the  company, 
he  was  entitled  to  double  indemnity. 

[Judgment    for  plaintiff   below.      Here   affirmed   against   com- 
pany.] 

Primrose  v.  Casualty  Co.  of  America  (Pa.  S.  C.) : 

81  Atlantic  Reporter  (November  16,  1911)  212. 

Policy— Construction — ^"Accidental": 

The  policy  Insured  against  death  or  injuries  effected  through 
"accidental"  means.  Insured  was  killed  by  a  shot  from  a  pistol 
in  the  hands  of  a  sister-in-law,  upon  whom  he  had  made  an  at- 
tack with  a  revolver  in  his  hand,  and  which  revolver  was  seized 
by  his  sister-in-law,  and  pending  the  struggle  was  discharged, 
killing  insured.  The  discharge  of  the  pistol  was  not  intentional. 
It  occurred  as  the  sister-in-law  was  striking  at  Insured  with  the 
pistol.  Held,  That,  imder  the  words  of  the  policy,  the  death  of 
an  Insured  would  not  be  efPected  by  accidental  means  if  it  were 
the  natural  and  probable  consequence  of  his  own  act,  and  should 
have  been  foreseen.  It  would  not  be  accidental  if  the  result 
of  a  duel  or  of  a  deadly  assault  commenced  by  him,  where  he 
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had  reason  to  expect  a  deadly  defense  and  generally  where^  by 
his  conduct  he  had  invited  violence,  the  reasonable  consequence 
of  which  he  should  have  anticipated. 

[Judgment  for  plaintiff  below.  Here  afBrmed  against  oom- 
pany.l 

Erb  V.  Commercial  Mut  Ace.  Co.  (Pa.  S.  C): 

81  AUanUo  Reporter  (November  16,  1911)  207. 

Action  on  Policy— Cause  of  Death — Burden  of  Proof: 

In  an  action  on  an  accident  policy  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  assured's  death  was  caused  by  accident 
and  not  disease. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Moore  v.  Illinois  Commercial  Men's  Assn.  (111.  App.) : 

43  National  Corporation  Reporter  (November  28,  1911) 
602. 

Application — Notice  to  Agent — Estoppel: 

Notice  to  agents  having  authority  to  only  solicit  applications, 
which  were  forwarded  to  the  home  office  of  the  company  from 
whence  the  policies  were  issued,  is  not  notice  to  the  company, 
and  knowledge  acquired  by  such  agents  of  the  falsity  of  answers 
in  the  application  would  not  estop  the  company. 

Same^Knowledge  of  Contents — Duty  of  Insured: 

Where  a  copy  of  the  application  is  set  out  in  an  insurance 
policy,  it  is  the  duty  of  the  insured  to  know  that  the  represen- 
tations therein  contained,  and  which  constitute  the  inducement 
for  the  issuance  of  the  policy,  are  true. 

Same— Notice  to  Broker— Estoppel: 

Knowledge  of  insurance  brokers,  who  were  not  agents  of 
the  company  at  the  time  the  application  was  made,  that  certain 
representations  therein  were  untrue,  was  not  notice  to  the 
company. 

Principal  and  Agent — Knowledge  of  Agent — ^When  Notice  to  Prin* 

cipai: 

An  insurance  company  is  not  charged  with  knowledge  of 
facts  communicated  to  its  agent  before  the  relationship  of  prin- 
cipal and  agent  was  established.  The  principal  is  bound  only  by 
such  notice  or  knowledge  as  comes  to  the  agent  while  he  is  agent. 

Application — Misrepresentatlone— Constructive  Fraud: 

Misrepresentations  in  an  application  which  tended  to  induce 
the  issuance  of  policy  which,  had  the  facts  been  truthfully  set 
forth,  might  not  have  been  issued,  amoimt  to  a  constructive  fraud 
on  the  company. 

[Judgment  for  company  below.  Affirmed  on  appeal,  126  N. 
W.  69.  Here  on  rehearing,  affirmed  in  f&vor  of  com- 
pany.] 

Bonewell  v.  North  American  Ace.  Ins.  C!o.  (Mich.  S.  C.) : 

182    Northwestern   Reporter    (November   24,    1911) 
1067. 
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Policy— Accident — ^Voluntary  Exertions: 

In  an  action  on  a  policy  of  accidental  Insnrance  Insuring 
against  "bodily  injuries  effected  directly  and  Independently  of 
all  other  causes  through  external,  violent  and  accidental  means/' 
It  appeared  that  the  assured,  a  man  of  54  years  of  age,  normal 
height  and  weight,  raised  and  lowered  himself  repeatedly  In  and 
from  a  Morris  chair  by  the  use  of  his  hands  and  arms  alone; 
that  such  exertions  caused  his  death  by  dilation  of  the  heart, 
which,  on  post  mortem  examination,  proved  to  be  enlarged  and 
the  valves  hardened.  HelA,  That,  as  the  exertions  were  volun- 
tary and  intended,  the  only  element  of  accident  was  the  result, 
for  which  there  was  no  liability  under  the  policy  of  Insurance. 

[Jud^nnent  for  company.] 

Hastings  v.  Travelers  Ins.  Co.  (U.  S.  C.  C,  Wash.) : 
190  Federal  Reporter  (November  80,  1911)  268. 

Policy — Renewal — SufRclency  of  Proof: 

The  agent,  conforming  to  a  long  course  of  dealing  with  the 
Insured  and  In  accordance  with  his  instructions  "never  to  let  a 
policy  expire  unless  told  to,"  upon  receiving  a  renewal  receipt 
from  his  company  attached  It  to  insured's  policy,  then  In  such 
agent's  safe,  charged  the  renewal  premium  to  the  Insured  and 
gave  the  company  credit  for  the  amount  of  the  net  premium. 
Insured  Intended  to  have  the  policy  renewed,  and  understood 
that  it  had  been.    Held,  That  this  constituted  a  binding  renewal 

Policy — Delivery — Presumption  as  to  Payment  of  Premium: 

When  a  policy  is  delivered  without  the  payment  of  pre- 
mium the  presumption  is  that  credit  has  been  extended. 

Application — Preparation  by  Agent — Estoppel: 

The  general  agent  of  defendant  company  wrote  the  appUcar 
tlon  for  the  policy,  and  with  authority  from  insured  signed  in- 
sured's name  thereto  and  answered  questions  therein  concern- 
ing Insured's  health,  habits,  etc.  Eeld^  That,  under  sec.  98, 
c.  94,  Rev.  St.  Me.,  providing  that  insurance  agents  shall  be  re- 
garded as  in  the  place  of  their  principals,  the  company  was 
bound  by  its  agent's  acts,  and  in  the  absence  of  fraud  or  col- 
lusion on  the  part  of  the  Insured,  was  estopped  to  controvert  the 
truth  of  the  statements  therein. 
[Judgment  for  plaintiff.] 

Washburn  v.  United  States  Casualty  Co.  (Me.  S.  J.  C.) : 
81  Atlantic  Reporter  (December  21,  1911)   676. 

Policy — Rule  of  Construction: 

A  contract  of  insurance  cannot  be  given  an  interpretation 
at  variance  with  the  clear  sense  and  meaning  of  the  language 
in  which  it  is  expressed. 

Same— Total  Disability — Loss  of  Fingers: 

The  policy  provided  for  a  payment  for  a  total  disability  de- 
fined as  follows:  "Suffering  by  means  of  a  physical  separation 
of  the  loss  of  four  fingers  of  one  hand  at  or  above  the  third  joint, 
*    *    *    provided  the  above  amputations  occur"  to  one  after  he 
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becomes  a  member  of  the  beneficiary  department.  Held,  That 
the  loss  by  separation  of  three  fingers  of  the  hand  above  the 
third  joint,  and  of  an  injury  to  the  other  finger  which  impaired 
to  the  extent  of  50  per  cent,  of  its  usefulness,  but  did  not  result 
in  or  warrant  a  physical  separation  of  any  part  of  such  finger, 
does  not  entitle  the  insured  to  payment  as  for  a  ''total  disability." 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 

Mady  v.   Switchmen's  Union  of  North  America.   (Minn. 
S.  C): 

183  Northwestern  Reporter  (December  22,  1911)  472. 

Annotation — Accident  insurance — Previous  Diseased  Condition  as 
Affecting  Liability  for  Death  or  injury  from  Accident: 
Under  the  above  heading  appears  an  annotation  to  the  case 
of  Stanton  v.  Travelers'  Ins.  Co.,  heretofore  reported  in  24  Insur- 
ance Digest  314. 

34  Lawyers'  Reports  Annotated   (N.  S.)   445. 

Policy — ^Voluntary  Exposure: 

The  policy  excepted  death  caused  wholly  or  in  part  by  "in- 
voluntary or  unnecessary  exposure  to  danger."  Held,  That  to 
defeat  a  recovery  such  voluntary  exposure  must  have  been  with 
respect  to  a  danger  so  obvious  that  no  ordinarily  prudent  per- 
son would  encounter  it. 

Action  on  Policy — Evidence — Custom: 

Insured  was  killed  while  walking  on  the  roadbed  of  a  rail- 
road company  after  having  been  ejected  from  another  train  on 
which  he  claimed  to  have  been  riding  as  a  passenger.  Held, 
That  what  took  place  between  the  conductor  of  the  train  from 
which  he  was  ejected  and  deceased  was  inadmissible  except  as 
to  the  fact  of  ejectment,  the  manner  in  which  it  was  effected, 
and  the  force  used.  Held,  further,  That  evidence  of  a  common 
custom  of  people  to  walk  on  the  tracks  at  the  place  insured 
was  walking  was  properly  excluded  in  absence  of  proof  that  in- 
sured knew  of  such  custom. 

[Judgment    for   company   below.      Here   reversed    against   com- 
pany.] 

Powell  V.   Travelers'   Protective  Assn.   of   America    (St. 
Louis  C.  A.) : 

140  Southwestern  Reporter  (December  20.  1911)   939. 

Policy — Prompt  Payment  of  Premiums — Waiver — Custom: 

The  stipulation  in  an  accident  policy  that  failure  of  in- 
sured to  make  prompt  payment  of  premiums  terminates  the  in- 
surance until  reinstatement  is  obtained,  is  subject  to  constructive 
waiver,  and  is  waived  where  the  company  has  customarily  ac- 
cepted payments  after  due  date. 

[Judgment  for  plain tlfC  below.    Here  affirmed  against  company.] 
Ramsey  v.  Travelers  Protective  Assn.  of  America   (Wis. 
S.  C.) : 

133  Northwestern  Reporter  (January  5,  1912)  634. 
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Action  on  Policy— Commencement  of  Suit— Prematurity: 

The  policy  provided  for  the  payment  of  one-half  the  prin- 
cipal stun  named  therein  upon  satisfactory  proofs  of  the  con- 
tinuance of  paralysis  for  one  year.  Held,  That  no  claim  under 
this  clause  of  the  policy  could  accrue  until  the  expiration  of 
the  year,  and  that  an  action  brought  prior  to  the  expiration  of 
such  time  was  prematurely  brought  However,  insured  having 
alleged  facts  establishing  claim  under  another  provision  of  the 
policy,  he  was  entitled  to  recover  on  it,  notwithstanding  the 
prayer  for  recovery,  based  upon  the  premature  claim,  was 
larger  than  the  amount  payable  under  the  matured  claim. 

[Judgment  for  plaintiff  below,  116  N.  T.  Supp.  1.  AfBrmed  on 
appeal,  136  App.  Div.  908 ;  120  N.  Y.  Supp.  1135.  Here 
reversed  conditionally.] 

Miles  V.  Casualty  Co.  of  America  (N.  Y.  C.  A.) : 

96  Northeastern  Reporter  (January  9.  1912)  744. 

Policy — Accidental  injuries — Proximate  Cause: 

To  recover  under  an  accident  policy  for  accidental  injuries, 
it  must  appear  that  there  is  a  proximate  connection  between  some 
accidental  means  and  the  injurious  result  complained  of.  It  is 
not  sufficient  that  there  be  an  accidental — ^that  is,  an  unusual  and 
unanticipated — result  The  means  must  be  accidental;  that  is, 
involuntary  and  unintended. 

Same — Same— injuries  Resulting  from  Strain: 

The  policy  insured  against  loss  of  time  from  the  effect  of 
''personal  bodily  injury  caused  solely  by  external,  violent  and 
accidental  means."  The  insured  while  bowling  strained  his  side, 
and  his  physician  found  a  tenderness  of  the  muscles  of  the  front 
and  back  of  the  abdomen  on  the  right  side,  which  could  be  ascer- 
tained by  the  touch;  and  in  a  few  days  the  insured  developed 
appendicitis,  caused  directly  by  the  irregular  working  of  the 
muscles  and  parts  of  the  body  around  the  abdominal  region, 
which  resulted  from  the  strain,  and  insured  was  disabled  from 
work  for  four  months.  Held,  That  such  a  strain  was  not  an  acci- 
dental strain,  and  although  it  produced  an  unintentional  result 
and  consequent  injury,  there  could  be  no  recovery  under  a  policy 
isuring  against  injuries  resulting  from  accidental  means. 

[Judgment  for  company  below.  Here  affirmed  In  favor  of  com- 
pany.] 

Lehman  v.  Great  Western  Accident  Assn.  (Iowa  S.  C.) : 

133  Northwestern  Reporter  (January  12,  1912)  752. 

Policy — ^"Riding  as  a  Passenger  in  an  Elevator" — Construction: 
The  policy,  insuring  against  accidental  injuries,  provided: 
"If  such  injuries  are  sustained  ♦  •  •  while  insured  is  rid- 
ing as  a  passenger  ♦  •  •  in  an  elevator  provided  for  pas- 
senger service,  •  •  •  the  amount  to  be  paid  ♦  ♦  ♦  shall 
be  double  the  sum  otherwise  payable  for  such  injuries."  The 
insured  had  substantially  entered  an  elevator;  as  the  power 
was  suddenly  reversed  and  the  elevator  shot  up,  he  lost  his 
balance  and  fell  outward  through  the  open  door.  Held,  That 
although  to  constitute  one  a  passenger  in  an  elevator  he  must 
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not  only  have  offered  himself  for  carriage  and  been  accepted, 
but  also  have  so  far  entered  the  elevator  as  to  be  in  the  ele- 
vator in  common  parlance.  The  mere  fact  that  his  foot  may 
have  protruded  was  not  inconsistent  with  his  being  considered 
in  the  elevator. 

Same — Same^Evidence  Considered: 

Where  insured  had  made  an  arrangement  for  the  use  of 
an  elevator  for  passage  service  after  the  usual  closing  time, 
there  can  be  no  question  but  that  he,  riding  at  such  time,  was 
riding  as  a  passenger  in  an  elevator  provided  for  passenger 
service. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Aetna  Life  Ins..  Co.  v.  Davis  (U.  S.  C.  C.  A.,  8th  Cir.)  : 
191  Federal  Reporter   (January  18,  1912)   348. 

Policy — LoM  of  Sight — ^"Bodily   Injuries   independent  of  Other 

Causes": 

The  policy  insured  against  "the  irrecoverable  and  entire 
loss  of  one  eye"  in  the  sum  of  $2,500,  with  the  proviso  that  the 
insurance  should  only  be  "against  bodily  injuries  effected,  di- 
rectly and  independently  of  all  other  causes,  through  external 
accidental  and  violent  means."  Held,  That  there  could  be  no 
recovery  where  the  loss  of  sight  was  caused  by  accidentally 
falling  from  a  train,  where  such  fall  did  not,  independently  of 
all  other  causes,  cause  the  loss  of  sight,  such  fall  having  merely 
hastened  the  loss,  which  would  have  ultimately  occurred  be- 
cause of  a  cataract. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Penn  v.  Standard  Life  &  Accident  Ins.  Co.  (N.  C.  S.  C.) : 

78  Southeastern  Reporter  (January  20,  1912)  99. 

Policy — Change  of  Occupation — Measure  of  Recovery — Notice: 
"A  change  of  occupation  by  an  insured  cannot  lessen  the 
amount  for  which  the  company  is  liable  If  the  rule  of  the  com- 
pany decreasing  his  insurance  does  not  appear  to  have  been 
called  to  his  attention  nor  a  copy  of  the  rules  attached  to 
the  policy." 

[Judgment  against  company.] 

Bayard,  Admr.,  v.  Continental   Casualty  Co.    (Allegheny 
Co.  C.  P.): 

60  Pittsburg  Legal  Journal  (January  27.  1912)  181. 

Policy— LImlUtlon    Clause— Validity: 

A  provision  in  a  policy  of  accident  insurance  limiting  the 
time  within  which  suit  must  be  brought  Is  legal  and  binding. 

Same — Same^Walver: 

The  policy  provided  that  affirmative  proof  of  any  injury 
must  be  furnished  within  thirty  days  from  the  termination 
of  disability,  and  that  no  action  at  law  upon  the  policy  should 
be   maintained  after   six   months   from   the   date   when    procJ 
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of  the  injury  was  required  to  be  filed.  The  insured  filed 
proof  of  injury  after  it  was  due.  The  company  accepted  it 
and  admitted  a  partial  liability,  and  continued  corresponding 
with  insured  in  an  attempt  to  bring  about  a  settlement,  but 
did  nothing  to  induce  insured  to  believe  that  it  would  not 
rely  upon  the  limitation  clause.  Held,  That  the  fact  that  proofs 
of  injury  were  accepted  after  due  date,  and  that  the  company 
admitted  partial  liability,  furnished  no  evidence  of  an  inten- 
tion to  waive  the  limitation  clause,  and  there  being  nothing  in 
the  correspondence  to  suggest  a  waiver,  insured  could  not 
recover. 

[Judgment  for  company  below.    Here  afllmed  In  favor  of  com- 
pany.l 

.     Maynard  v.  United  States  Health  &  Accident  Co.  (N.  H. 
S.  C): 

81  Atlantic  Reporter  (Febniary  1,  1912)  1077. 

Policy — ^"Necessarily  and  Continuousiy  Confined" — Construction: 
The  policy  provided  for  indemnity  at  the  rate  of  $100  per 
month,  "after  the  first  week  that  the  insured  is  necessarily  and 
continuously  confined  within  the  house,  and  therein  regularly 
visited  by  a  legally  qualified  physician,  by  reason  of  illness  that 
is  contracted  and  begins  after  this  policy  has  been  maintained  in 
continuous  force  for  thirty  days."  Held,  That  the  policy  did  not 
mean  that  the  insured  must  literally  and  actually  be  confined 
within  the  walls  of  the  house  all  of  the  time.  Insured  could  re- 
cover notwithstanding  he  had  made  visits  to  his  physician  for 
treatment  and  had  on  one  occasion  gone  to  his  place  of  business. 

Same^Notice— Waiver: 

The  policy  required  insured  to  give  notice  within  ten  days 
after  the  beginning  of  his  sickness.  Notice  was  given  after  the 
expiration  of  ten  days.  No  objection  was  made  as  to  time,  but 
the  form  was  returned  for  a  doctor's  certificate:  Blanks  for  proof 
of  loss  were  sent  to  insured  and  he  was  put  to  the  trouble  and 
expense  of  executing  and  forwarding  same  to  the  company.  Sub- 
sequently the  company  wrote  insured's  attorney  that  the  only 
reason  that  the  claim  was  held  up  was  that  it  had  not  yet  been 
shown  that  the  claim  was  covered  by  the  policy.  Held,  That  the 
evidence  established  a  waiver  of  the  time  for  furnishing  notice. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Ramsey  v.  General  Accident,  Fire  &  Life  Ins.  Co.  (Kansas 
City  C.  A.) : 

142  Southern  Reporter  (February  14,  1912)  768. 

Action  on  Policy — Cause  of  Losa— Question  for  Jury: 

The  insured  claimed  that  he  sustained  injuries  to  his  leg 
from  a  fall  while  attempting  to  extinguish  a  fire,  which  necessi- 
tated the  amputation  of  his  leg,  and  introduced  evidence  to  sus- 
tain his  claim.  The  company  introduced  testimony  to  the  effect 
that  insured  was  lame  prior  to  the  accident,  and  that  the  ampu- 
tation was  made  necessary  by  reason  of  a  prior  injury.  Held, 
That  since  there  was  some  evidence  from  which  the  jury  might 
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have  found  that  the  injury  resulting  in  the  loss  of  plaintiffs  leg 
was  due  to  some  cause  other  than  the  injury  received  while  try- 
ing to  extinguish  the  fire,  the  court  properly  submitted  this  dis- 
puted question  of  fact  to  the  jury. 

Same^l  nstruction — Error: 

In  an  action  on  a  policy  of  accident  insurance  the  court,  in 
instructing  the  jury,  parenthetically  inserted  the  following 
words:  "which  injuries  were  external  bruises  inflicted  solely 
through  external,  violent  and  accidental  means."  The  company 
complains  of  this  and  says  that  it  is  a  statement  of  fact  by  the 
court  that  the  insured's  injuries  were  so  inflicted.  Held^  That 
there  was  no  merit  in  the  criticism. 

Application — False  Warranties — Forfeiture: 

The  answers  made  by  an  applicant  for  insurance  to  questions 
concerning  his  health,  and  which  are  clearly  within  his  knowl- 
edge, are  warranties,  and  no  recovery  can  be  allowed  if  they  are 
false.  It  was  harmless  error,  however,  to  refuse  an  instruction 
to  this  effect,  where  there  was  no  positive  evidence  that  the 
statements  were  false. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Aetna  Life  Ins.  Co.  v.  Crab  tree  (Ky.  C.  A.) : 

142  Southwestern  Reporter  (February  14,  1912)   690. 

Action  on  Policy — ^Accidental  injury — Question  for  Jury: 

The  policy  indemnified  against  loss  of  the  sight  of  an  eye  by 
accident.  Insured  testified  that  water  was  accidentally  splashed 
into  her  eye  while  doing  her  family  washing  with  a  washtub 
and  washboard;  that  the  eye  gave  her  immediate  pain;  that  it 
became  inflamed,  and  that,  as  a  result,  her  sight  was  destroyed. 
The  physician  who  attended  insured  testified  that  the  loss  of 
sight  was  caused  by  infiammation  due  to  gonorrhea,  which  could 
have  been  caused  only  by  gonorrheal  germs  being  brought  in 
contact  with  the  eye.  Held,  That  whether  or  not  the  germ  was 
brought  in  contact  with  the  eye  through  the  means  of  the  water 
being  splashed  into  the  eye  was  for  the  jury. 

Policy — Loss  of  Eye— Accident: 

Under  a  policy  indemnifying  against  the  loss  of  sight  of  an 
eye  by  accident,  an  inflammation  of  the  eye  caused  by  the  splash- 
ing of  water  from  a  washtub,  in  which  insured  was  washing 
clothing,  resulting  in  the  loss  of  the  eye,  was  accidental. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Sullivan  v.  Modem  Brotherhood  of  America  (Mich.  S.  C.) : 

138  Northwestern  Reporter  (December  29,  1911)  486. 

Action  on  Policy — Construction  of  Written  Contract — Question  of 
Law: 

In  an  action  on  a  policy,  where  the  facts  surrounding  its  ex- 
ecution are  known  and  not  in  dispute,  its  construction  is  for  the 
court  and  not  the  jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mellen  v.  United  States  Health  &  Ace.  Ins.  Co.  (Vt  S.  C.) : 
82  Atlantic  Reporter  (February  16,  1912)    4. 
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Policy — Immediate  Disability — Evidence  Considered: 

Under  a  policy  of  accident  insurance  providing  for  liability  in 
case  of  bodily  injury,  which  is  eftected  directly  and  independent- 
ly of  all  other  causes,  through  external,  violent  and  purely  acci- 
dental means,  and  which  causes  at  once  and  continuously  after 
the  accident  total  inability  to  engage  in  any  labor  or  occupation, 
no  recovery  can  be  had  because  of  the  death  of  the  insured  from 
erysipelas,  due  to  a  wound,  where  he  continued  to  work  for  two 
days  after  receiving  the  wound. 

[Jud£rment  for  plaintiff  below.  Here  reversed  in  favor  of  com- 
pany.] 

Genua  v.  Continental  Casualty  Co.  (lU.  App.) : 

44    National    Corporation    Reporter    (February    29, 
1912)    94. 

Action  on  Pol Icy^Evldence— Letters  by  Insured's  Physician: 

After  insured  had  made  proofs  of  loss,  the  company  wrote  to 
him,  stating  that  "under  the  circumstances  surrounding  the  case, 
it  will  be  necessary  for  us  to  have  further  statistics  or  a  state- 
ment from  the  attending  physician.  We  wish  him  to  advise  us, 
over  his  own  signature,  on  what  dates  he  treated  you  for  appen- 
dicitis previous  to  this  accident,  which  is  claimed  to  have  been 
sustained  on  May  16,  1908."  This  written  request  was  taken  by 
the  plaintiff  to  his  attending  physician,  whom  he  asked  to  write 
to  the  defendant  in  reply  to  the  letter  received  by  him.  Held, 
That  insured  was  not  bound  by  the  statements  of  the  physician 
in  a  letter  written  by  such  physician  in  reply  to  the  company's 
letter,  as  there  was  no  relation  of  agency  between  insured  and 
the  physician  entitling  the  latter  to  make  admissions  for  in- 
sured; the  letter,  however,  was  admissible  for  impeachment  pur- 
poses. 

[Judgment  for  plaintiff  below.  Affirmed  on  appeal,  186  Appi 
Div.  915;  120  N.  Y.  Supp.  1112.  Here  reversed  in  favoi? 
of  company.] 

Aldridge  v.  Aetna  Life  Ins.  Co.  (N.  T.  C.  A.) : 

97  Northeastern  Reporter  (March  6.  1912)  899. 

By-Laws— Amendment— 'To  Observe"- "To  Abide  By": 

Benefits  were  restricted  to  members  in  good  standing, 
which  was  defined  as  consisting  of  paying  all  dues  and  "faith- 
fully observing  the  laws,  rules,  commands,  and  regulations  that 
are  now  in  force  or  that  may  be  added  to  this  constitution,  by- 
laws, and  rules."  Eeld,  That  amendments  were  not  restricted 
to  disciplinary  and  social  regulations  but  extended  as  well  to 
the  right  to  benefits.  The  words  "to  obesrve"  and  "to  abide  by" 
mean  "to  obey"  and  "to  accept  the  consequences  of". 

8ame — Same— "External  and  Visible  Marks": 

When  insured  joined  the  order,  the  constitution  provided 
that  pajrment  of  indemnity  for  injuries  through  external, 
violent,  and  accidental  means"  should  not  extend  "to  any  bodily 
injury  of  which  there  shall  be  no  external  and  visible  sign,"  and 
to  other  named  cases  not  material  here.  By  the  amendments 
the  definition  of  "external,  violent,  and  accidental  means"  was 
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further  particularized  so  as  to  exclude  "any  death,  disability  or 
loss,  resulting  from  infection,  excepting  where  the  same  re- 
sults from  an  open  wound/'  and  "any  death,  disability  or  loss, 
of  which  there  shall  be  no  external  and  visible  mark  on  the 
body  (the  dead  body  not  b^ing  such  a  mark  except  in  case  of 
drowning  or  asphyxiation)."  Held,  That  the  by-law  was  bind- 
ing, and  there  could  be  no  recovery  for  death  resulting  from 
entero-colitis,  resulting  from  ptomaine  poisoning,  there  being 
no  external  or  visible  mark  on  the  body. 

[Judgment    for    plaintiff    below.      Here    reversed    in    favor    of 
company.] 

Order  of  the  United  Commercial  Travelers  of  America  v. 
Smith  (U.  S.  C.  C.  A.,  7th  Cir.) : 

192  Federal  Reporter  (March  7,  1912)  102. 

Policy  ^Disability     Resulting     from  Paralysis  ^  Proximate 

Cause: 

The  policy  provided  for  indemnity  at  the  rate  of  |100  per 
month  for  disability,  not  exceeding  twenty-four  months,  result- 
ing from  injuries  sustained  while  riding  within  a  passenger  car. 
Another  provision  limited  the  company's  liability  to  four  weeks 
in  any  one  year  for  disability  due  to  either  accident  or  illness 
resulting  from  paralysis.  Held,  That  the  limitation  to  four 
weeks  in  any  one  year  applies  only  where  the  disability  is  the 
ultimate  cause  of  paralysis  accruing  at  a  more  or  less  remote 
period  of  time  after  the  injury. 

[Judgment   for  plaintiff   below.     Here   affirmed   against   com- 
pany.] 

Moore   v.    Oen.    Ace.,    Fire    &   Life   Ins.    Corp.    (N.    C. 
S.  C): 

78  Southeastern  Reporter  (March  80,  1912)   1002. 

Action  on  Policy— Warrantlee^Evidence: 

The  policy  stipulated  that  it  was  issued  in  consideration  of 
the  warranties  therein  contained;  that  no  change  in  its  condi- 
tions could  be  made  except  upon  written  indorsement  thereon 
signed  by  the  president  and  secretary  of  the  company;  that  no 
agent  could  waive  its  terms,  and  that  all  warranties  were  made 
by  the  assured  and  were  true.  Insured  falsely  warranted  that 
no  accident  policy  Issued  to  him  had  ever  been  canceled  and 
that  he  had  no  other  accident  insurance.  To  avoid  the  forfeit- 
ure, evidence  was  offered  in  rebuttal  that  the  warranties  were 
made  by  the  agent  in  the  absence  of  assured  and  without  his 
knowledge  and  consent  Held,  That  such  evidence  was  inadmis- 
sible, as  it  tended  to  vary  the  terms  of  the  written  contract 

Policy — ^Warranty — Forfeiture : 

Warranties  in  an  accident  policy  that  no  accident  policy 
issued  to  assured  had  been  canceled,  that  he  had  never  received 
indemnity  for  an  accident  or  injury,  and  that  he  had  no  other 
accident  insurance,  were  material,  and  their  falsity  avoided  the 
policy. 

Same^Non-Walver  Clause— Validity: 

A  stipulation  in  an  accident  policy  that  no  change  whatever 
or  waiver  of  its  conditions  should  be  valid  unless  an  indorse- 
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ment  was  added,  signed  by  the  president  or  secretary  of  the 
company,  was  valid. 

Same— Acceptance— Presumption : 

By  accepting  a  policy  the  assured  is  charged  with  knowl- 
edge of  Its  terms. 

[Judgment  for  company.] 

Wyss-Thalman  et  al.  v.   Maryland   Casualty  Co.    (U.   S. 
C.  C,  Pa.): 

198  Federal  Reporter  (AprU  4,  1912)   55. 


Action  on  Poiicy — Intoxication — ^Voluntary  Exposure— Sufficiency 

of  Evidence: 

The  policy  insured  against  death  from  accidental  means, 
but  excepted  loss  occurring  to  insured  while  in  any  degree  un- 
der the  influence  of  intoxicants,  or  from  voluntary  exposure  to 
obvious  danger.  Insured  and  a  friend,  on  the  day  preceding  his 
death,  went  from  their  home  city,  Des  Moines,  la.,  to  Daven- 
port, beating  their  way  there  on  a  freight  train.  On  the  day  of 
his  death  he  crossed  the  river  to  Rock  Island,  and  later  returned 
to  Davenport.  While  in  Rock  Island,  so  his  partner  testified, 
they  each  drank  three  glasses  of  beer  and  three  glasses  each 
upon  return  to  Davenport.  After  drinking  the  last  three  glasses 
they  bathed  in  the  river,  and  then  went  to  the  railroad  traclu 
for  the  purpose  of  catching  a  train  for  home.  This  was  about 
3  o'clock.  Both  sat  down  on  the  track  and  fell  asleep.  A  train 
passing  at  5  o'clock  killed  insured  and  injured  his  companion. 
An  empty  whisky  bottle  was  found  at  the  place  they  had  slept 
Insured's  companion  testified  that  they  had  purchased  a  bottle 
of  whisky,  but  had  drunk  none  of  it  The  station  agent  testified 
that  he  had  seen  the  men  that  afternoon  and  both  appeared  to 
him  to  have  been  intoxicated.  Held,  That  the  evidence  support- 
ed the  verdict  of  the  jury  that  insured  was  intoxicated  at  the 
time  he  was  killed,  and  had  voluntarily  exposed  himself  to  ob- 
vious danger. 

Same — Same^l  nstructlon : 

The  court  charged  the  jury,  in  the  language  of  the  policy, 
that  if  insured  was  killed  while  "in  any  degree  under  the  influ- 
ence of  intoxicants,"  their  verdict  should  be  for  defendant 
Held,  That  the  instruction  was  not  so  ambiguous  that  failure  to 
further  define  or  limit  the  clause  constituted  error,  whatever 
may  have  been  the  strict  legal  effect  of  the  clause. 

Same — Same^Evldence: 

In  an  action  on  a  policy,  where  the  question  at  issue  is 
whether  insured  was  intoxicated  at  the  time  of  his  death,  wit- 
nesses may  testify  that  he  apppeared  to  have  been  under  the 
infiuence  of  liquor. 

Same— instructions — Issues: 

The  f^ct  that  the  instructions  embraced  a  statement  of  all 
the  matters  pleaded  by  both  parties,  unnecessarily  including 
matters  on  which  there  was  no  controversy,  could  not  have  con- 


Digitized  by  VjOOQ IC 


304  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXV 

fused  the  jury  or  misled  them  as  to  the  ultimate  facts  to  be 
found  by  them. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Little  v.  Iowa  State  Trayeling  Men's  Assn.  (Iowa  S.  C): 

184  Northwestern  Reporter  (AprU  6,  1912)  1087. 

Policy — Rule  of  Construction: 

The  rule  that  insurance  policies  are  construed  liberally  in 
favor  of  the  insured  is  especially  followed  in  dealing  with  for- 
feiture clauses.  Courts,  however,  are  not  at  liberty  to  make 
new  contracts  for  parties,  and  where  the  language  is  unambigu- 
ous, but  one  reasonable  construction  of  the  contract  is  possible, 
the  court  must  expound  it  as  made,  however  hard  it  may  oper- 
ate on  the  parties;  for  in  contracts  of  insurance,  as  in  other 
contracts,  the  rights  of  the  parties  are  determined  by  the  terms 
of  the  instrument  as  far  as  they  are  lawful. 

Same^RlsIc — Death  Resulting  from  Injury: 

Part  1  of  the  policy  provided:  "If  the  insured  while  this 
policy  is  in  force  shall  receive  personal  bodily  injury  (suicide, 
sane  or  insane,  not  included)  which  is  effected  directly  and  in- 
dependently of  all  other  causes  through  external,  violent  and 
purely  accidental  means,  and  which  causes  at  once  and  continu- 
ously after  the  accident  total  inability  to  engage  in  any  and 
every  labor  or  occupation,  the  company  will  pay  indemnity  for 
loss  of  life,  limb,  limbs,  sight  or  time  resulting  therefrom." 
Part  2,  in  fixing  the  compensation  for  loss  of  life,  limb,  etc.,' 
says:  "If,  within  ninety  days  from  the  date  of  the  accident,  any 
one  of  the  following  losses  shall  result  necessarily  and  solely 
from  such  injury  as  is  described  in  Part  1,  the  company  will 
pay  subject  to  the  provisions  of  Part  6."  It  then  proceeds  to 
fix  the  sum  for  loss  of  life,  limb,  etc.  Held,  That  the  conten- 
tion that  the  accident,  as  described  in  Part  1,  has  no  applica- 
tion to  the  death  feature  of  the  contract  cannot  be  sustained. 
The  death  loss  is  expressly  referable  to  "such  injury  as  is  de- 
scribed in  Part  1,"  which  must  "necessarily  and  solely"  have 
resulted  in  death  within  ninety  days  after  the  infliction  of 
same;  that  is,  the  assured  must  have  sustained  an  injury, 
through  external,  violent  and  purely  accidental  means,  and 
which  caused  at  once  and  continuously  after  the  accident  total 
inability,  etc.,  and  his  death  must  have  resulted  within  ninety 
days  from  such  an  accident  so  sustained  in  order  to  entitle  the 
beneficiary  to  the  death  claim  as  provided  by  Part  2. 

Same— Disability— "At  Once"— "Immediately": 

The  terms  "at  once"  and  "immediately,"  as  used  in  the 
accident  policies  in  dealing  with  the  nature  and  character  of  the 
disability,  are  adverbs  of  time  and  not  causation,  and  do  not 
mean  a  reasonable  time,  but  mean  presently  or  without  any 
substantial  interval  between  the  accident  and  the  disability. 

Same^Proofs  of  Loss— Waiver: 

Where  the  preliminary  proofs  of  loss  are  presented  in  due 
time,  and  they  are  defective  in  any  particular,  these  defects 
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may  be  waived  in  either  of  two  modes:  First,  by  a  failure  to 
object  to  them  on  any  ground  within  a  reasonable  time  after 
receipt;  in  other  words,  by  undue  length  of  silence  after  pre- 
sentation. And  second,  by  putting  their  refusal  to  pay  on  any 
other  special  ground  than  such  defect  of  proot 

8ame— Same — Same — Question  for  Jury: 

The  plaintiff  addressed  a  letter  to  the  defendant  dated  Sep- 
tember 9,  which  was  received  within  thirty  days  after  the  death 
of  the  insured,  informing  it  of  the  claim,  death  of  the  insured, 
and  the  cause  of  same,  which  was  treated  with  silence.  The 
defendant,  on  September  21  (after  receipt  of  her  letter  and  with- 
in thirty  days  after  the  death  of  her  husband),  wrote  her, 
making  no  allusion  to  said  defective  proof  sent  them  or  to  her 
demand,  settling  with  her  on  the  disease  rather  than  accident 
basis,  and  demanding  a  surrender  of  the  policy.  Held,  That 
whether  or  not  the  proofs  of  loss  had  been  waived  was  for  the 
Jury.  It  could  well  infer  a  refusal  to  pay,  not  for  failure  to  fur^ 
nish  the  requisite  proof,  but  upon  the  ground  that  insured's 
death  resulted  from  disease  and  not  from  accident 

[Judgment  for  plaintlfC  below.    Here  reversed  in  favor  of  com- 
pany.] 

Continental  Casualty  Co.  v.  Ogbum  (Ala.  S.  C): 

67  Southern  Reporter  (AorU  6    1912)  8S2. 

Application — Warranty — Forfeiture— Acts  of  Agent: 

The  policy  sued  on  was  issued  on  the  basis  of  an  applica- 
tion made  by  defendant's  agent.  This  agent  had  issued  policies 
to  insured  for  a  number  of  years,  and  made  this  application  out 
after  referring  to  the  applications  for  the  former  policies,  which 
were  issued  by  another  company.  The  former  policies  had  in- 
sured only  against  accident,  while  the  policy  sued  on  insured 
against  both  accident  and  illness.  In  making  out  the  applica- 
tion for  the  latter  policy,  the  agent  changed  the  warranty  of 
the  old  application:  '1  have  never  received  indemnity  for  any 
accident"  so  as  to  read:  "I  have  never  received  indemnity  for 
any  accident  or  illness."  Insured  had  no  knowledge  of  this 
change  and  did  not  authorize  it.  As  a  matter  of  fact  he  had  re- 
ceived indemnity  for  illness.  Held,  That  under  these  circum- 
stances the  contract  was  not,  as  a  matter  of  law,  avoided  by  the 
false  warranty. 

Policy — Place  of  Contract: 

A  policy  countersigned  and  delivered  in  Pennsylvania  is  a 
contract  of  that  State,  subject  to  Act  Pa.  June  23,  1885  (P.  L. 
134),  providing  that  misrepresentations  in  an  application  for 
insurance  shall  not  avoid  recovery  unless  the  matter  misrepre- 
sented be  material  to  the  risk. 

Application — Misrepresentations — Statute— Scope  of  Operation: 
Act  Pa.  June  23,  1885  (P.  L.  134)  provides  that  misrepre- 
sentations in  an  application  for  "life  insurance"  shall  not  avoid 
recovery  on  the  policy  issued  thereon  unless  the  matters  misrep- 
resented shall  have  been  material  to  the  risk.  Held,  That  the 
act  was  applicable  to  accident  policies. 

1912-20 


Digitized  by 


Google 


306  DIGEST  OP  INSURANCE  CASES.       [Vol.  XXV 

Same— "lllneM" — Appendlcitie — Question  for  Jury: 

Insured  warranted  that  he  had  never  received  indemnity  for 
any  "illneBs"  from  any  other  company.  As  a  matter  of  fact  he 
had  been  paid  |225  by  another  company  for  loss  of  time  occa- 
sioned by  an  operation  for  chronic  appendicitis.  Held,  That 
whether  the  operation  for  appendicitis  was  an  "Illness"  was  for 
the  jury,  in  view  of  the  definition  of  that  term  that  an  "illness" 
is  a  disorder  of  health,  or  sickness,  meaning  a  disease,  or  ail- 
ment of  such  a  character  as  to  effect  the  general  soundness 
and  healthfulness  of  the  system  seriously,  and  not  a  mere  tem- 
porary indisposition  which  does  not  tend  to  undermine  or 
weaken  insured's  constitution. 

Same^M  isrepreaentation — Material  ity : 

Whether  or  not  a  misrepresentation  in  an  application  is  ma- 
terial to  the  risk  depends  upon  whether  it  was  of  such  substan- 
tial importance  as  to  lead  the  company  not  to  contract.  Whether 
or  not  the  failure  to  disclose  the  fact  that  the  applicant  had 
undergone  an  operation  for  appendicitis,  regard  is  to  be  given 
to  the  general  belief  that  the  removal  of  the  appendix  is  bene- 
ficial. 

[Judgment   for   company   below.     Here   reversed   against  com- 
pany.] 

Miller  v.  Maryland  Casualty  Co.  (U.  S.  C.  C.  A.,  3rd  Cir.) : 

198  Federal  Reporter  (AprU  11,  1912)  843. 

Action  on  Policy — Evidence — Opinion  of  Expert — ^Verdict: 

In  an  action  on  a  policy  of  accident  insurance,  the  con- 
jectural opinion  of  an  expert,  based  solely  on  a  hypothetical 
question,  not  submitting  all  of  the  material  facts,  is  insufficient 
to  sustain  a  verdict. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Ward  V.  Aetna  Life  Ins.  Co.  of  Hartford,  Conn.  (Neb.  S.  C.) : 

185  Northwestern  Reporter  (April  12.  1912)  220. 

Policy — Premium — Payment  by  Agent: 

An  accident  insurance  company  received  from  its  collector 
the  amount  of  premium  money  due  from  a  member  for  the  re- 
newal of  monthly  insurance.  It  appeared  that  the  collector, 
pursuant  to  an  agreement  with  the  member,  furnished  the  money 
on  the  pay  day,  placed  it  in  a  separate  fund  with  that  collected 
from  other  members,  and  remitted  the  whole  amount  to  the  com- 
pany at  the  usual  time.  The  company,  having  heard  of  the  death 
of  the  insured  before  the  receipt  of  the  money  from  the  collector, 
retained  the  premium  money  of  all  except  the  deceased  member, 
which  it  attempted  to  return  to  the  collector  by  check.  Held, 
That  it  was  immaterial  who  furnished  the  money,  and  that,  under 
these  facts,  the  insurance  was  in  force  at  the  time  of  the  death 
of  the  insured. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Redman  v.  Fidelity  Ace.  Ins.  Co.  (Neb.  S.  C.) : 

186  Northwestern  Reporter  (April  19.  1912)  873. 
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Action  on  Policy — Cause  of  Death — Question  for  Jury: 

Insured  was  struck  by  the  boom  of  a  sail  which  resulted  in 
the  breaking  of  his  leg  in  three  places.  Because  of  the  swollen 
condition  of  the  limb,  at  the  time  the  physicians  arrived,  it  was 
necessary  to  put  it  in  a  temporary  splint  Two  weeks  later,  the 
temporary  splint  was  removed  and  the  leg  was  permanently  set 
Chloroform  was  used  as  an  anaesthetic.  Insured  was  examined 
before  the  chloroform  was  administered  and  nothing  abnormal 
was  noticed.  Two  hours  after  this,  and  immediately  after  he  had 
raised  himself  up  in  his  bed  for  the  purpose  of  taking  nourish- 
ment, insured  died.  Physicians  testifying  in  behalf  of  the  bene- 
ficiary stated  that  the  pain  and  suftering  following  the  accident 
was  the  cause  of  insured's  death,  and  that  had  it  not  been  for  the 
accident  he  would  not,  in  their  opinion,  have  died.  Physicians 
testifying  for  the  company  stated  that  arteris  sclerosis  caused 
his  death,  and  that  an  autopsy  showed  that  he  was  affiicted  with 
sclerosis  of  at  least  two  years'  standing.  Rebutting  this  was 
the  testimony  of  a  physician  who,  two  years  previous,  had  exam- 
ined deceased  for  life  insurance  and  found  him  at  that  time  to 
have  been  physically  sound.  Held,  That  whether  or  not  insured's 
death  was  caused  by  the  injury  or  the  disease  was  for  the  jury. 

8ame^Evldence— Witnesses: 

A  physician  who  saw  insured  socially  very  frequently  but 
rarely  attended  him  professionally  could  testify  as  to  his  general 
health,  in  an  action  on  an  accident  policy. 

Policy — Renewal — Contract: 

The  policy  provided  for  "renewal  of  this  policy"  by  payment 
of  the  premium  annually  in  advance.  At  the  end  of  the  year, 
insured  paid  the  renewal  premium  and  was  given  a  renewal  re- 
ceipt Held,  That  the  renewal  of  the  policy  did  not  constitute 
either  a  new  contract  or  a  new  cause  of  action.  The  payment  of 
the  renewal  premium  merely  prevented  a  lapse  of  the  policy, 
and  extended  its  life.  The  policy  constituted  the  contract,  and 
not  the  renewal  receipt,  which  was  only  evidence  of  the  contin- 
uance of  the  contract  for  another  year. 

Action  on  Policy — EvIdence^Speculatlve  Acts: 

It  was  not  error  to  refuse  to  permit  the  agent,  who  wrote  the 
policy,  to  say  whether  he  would  have  written  it  had  he  known 
of  the  true  condition  of  insured's  health  at  the  time. 

Same^instructlons — Warranties — Jury: 

It  was  not  error  to  refuse  to  give  an  instruction  that  if  the 
warranties  were  found  to  be  untrue  there  could  be  no  recovery, 
without  also  finding  that  such  warranties  were  material,  since 
the  materiality  of  warranties  can  only  be  withheld  from  the 
jury  where  but  one  inference  may  be  drawn. 

Same— Same — Conformity  to  Evidence: 

In  an  action  on  an  accident  policy,  evidence  that  embalming 
fluid  might  have  caused  parts  of  the  arteries,  taken  from  in- 
sured's body  at  the  autopsy,  to  contract  was  no  evidence  legally 
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gufflclent  to  show  that  the  embalming  fluid  affected  the  orgaii8y 
was  correct. 

[Judgment  for  plaintiff  below.     Here  affirmed  arainat  com- 
pany.] 

Standard  Ace  ft  Life  Ins.  Co.  y.  Wood  (Md.  C.  A.) : 

82  Atlantic  Reporter  (AprU  26.  1912)   702. 

Policy— Sunatroke— ^'External,  Violent,  and  Accidental  Means'*: 
The  policy  provided  that  "if  sunstroke,  due  to  external,  vio- 
lent and  accidental  means,"  shall  result  in  loss  the  company 
would  pay  the  principal  sum  promised  therein.  Assured's  death 
was  caused  by  sunstroke,  resulting  from  exposure  to  the  sun 
and  humid  atmosphere  on  a  hot  day.  Held,  That  such  death 
was  not  within  the  risks  insured  by  the  policy. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Bryant  et  al.  v.  Continental  Casualty  Co.  (Tex.  C.  C.  A.) : 

145  Southweatem  Reporter  (May  1,  1912)  686. 

Action  on  Policy— Venue— Practice: 

Sec.  3499  Iowa  Code  authorizes  suits  in  case  of  insurance 
against  death  or  disability,  to  be  brought  in  the  county  of  the 
domicile  of  the  insured  at  the  time  the  loss  occurred.  The  com- 
plaint did  not  allege  the  place  of  insured's  residence.  Held, 
That  the  matter  of  insured's  residence  had  no  bearing  on  his  right 
of  recovery;  it  related  solely  to  the  venue,  which  was  properly 
shown  by  affidavit,  and  hence  there  was  no  error  in  overruling 
a  motion  for  a  change  of  venue. 

Same — Judgment  by  Default — Entry  of  Judgment: 

A  judgment  by  default  in  an  action  on  an  insurance  policy 
was  binding  on  the  company  though  not  spread  on  the  record 
at  the  time  its  counsel  appeared  in  court  and  moved  that  the 
default  and  Judgment  be  set  aside. 

Same^Pleading — Risk: 

In  an  action  on  an  accident,  the  company  could  properly  set 
up  in  defense  and  prove  that  insured's  Injury  was  orchitis,  an 
excepted  risk,  although  the  injury  was  not  so  named  in  the  com- 
plaint 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 
Romayne  v.  Hawkeye  CJommercial  Men's  Assn.   (Iowa  S. 
C): 

136  Northwestern  Reporter  (May  10,  1912)   736. 

Policy — Exposure  to  Danger — ^Walking  on  Roadbed: 

The  policy  excepted  injuries  received  while  walking  or  be- 
ing on  the  roadbed  or  bridge  of  any  railway,  railway  employes 
excepted,  violation  of  law;  resisting  arrest  or  fleeing  from  jus- 
tice; voluntary  over-exertion  •  ♦  •  unnecessary  exposure  to 
danger.  Insured  attempted  to  cross  a  railroad  track  at  a  place 
where  there  was  no  public  crossing;  he  had  an  unobstructed 
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view,  looking  In  the  direction  from  which  the  train  which  struck 
him  was  coming  of  800  feet  As  he  stepped  over  the  first  rail 
he  was  struck.  Heldy  That  his  death  was  within  the  exception 
In  the  policy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Wilcox  T.  Central  Ace.  Ins.  Co.  of  Pittsburgh  (Pa.  S.  C.) : 
82  AtlanUc  Reporter  (May  16,  1912)  1098. 

Policy — Limitation  of  Action: 

Clauses  in  policies  of  Insurance,  limiting  the  time  In  which 
actions  may  be  commenced  thereon  to  a  time  shorter  than  that 
prescribed  by  the  statute  of  limitations,  are  valid. 

Same— Same^Estoppel : 

Merely  exacting  a  strict  compliance  by  the  beneficiary  with 
the  requirements  of  a  policy  as  to  the  time  of  making  proofs  of 
loss  Is  no  ground  for  charging  the  company  with  delay,  thereby 
estopping  it  from  relsring  on  the  limitation  clause  in  Its  policy, 
where  such  proofs  of  loss  were  made  within  the  time  provided 
and  there  remained  ample  time  within  which  to  commence  the 
action. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
Fltzpatrlck  v.  North  American  Ace.  Ins.  Co.  (Cal.  D.  C.  A): 
128  Padflo  Reporter  (May  20,  1912)  209. 

Policy — Risk-" Commencement  of  illness: 

The  policy  was  Issued  September  19th.  It  provided  that 
there  would  be  no  liability  for  Illness  contracted  before  the  pol- 
icy had  been  in  continuous  force  for  30  days.  Insured  became 
ill  October  1st  Held,  That  the  company  was  not  liable  for  such 
Illness. 

Same — Same — Same— Waiver: 

The  policy  was  renewable  on  the  first  day  of  each  month. 
It  excepted  the  risk  of  illness  contracted  within  30  days  after 
its  issuance.  Within  this  time,  insured  became  ill,  and  there- 
after continued  to  renew  his  policy  as  the  monthly  premiums 
became  due.  The  agent  to  whom  he  paid  the  subsequent  month- 
ly premiums  assured  him  that  If  he  kept  pasring  the  premiums 
he  could  recover  for  the  illness.  This  agent  although  authorized 
to  issue  renewal  receipts  had  no  authority  to  issue  policies.  Held^ 
That  the  agent's  assurance  was  not  a  waiver  of  the  30  days 
limitation  In  the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

American  Nat.  Ins.  Co.  v.  Roberts  (Tex.  C.  C.  A.) : 

146  Southwestern  Reporter  (May  22,  1912)   326. 

Policy — Premium — Forfeiture: 

Where  a  policy  of  Insurance  Is  Issued  on  an  application 
which  provides  that  the  Insured  may  pay  his  Installments  on 
the  15th  of  every  month  or  may  give  an  order  on  his  employer. 
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and  an  order  so  given  provides  that  the  first  installment  shall 
be  payable  from  the  wages  of  the  insured  for  the  month  of 
April,  the  company  is  entitled  to  pasrment  of  the  premium  from 
the  April  wages  of  the  insured,  on  the  first  day  of  May,  although 
the  custom  of  the  employer,  known  to  the  insured,  is  to  pay 
on  the  15th  of  the  month  the  wages  of  the  previous  month.  In 
such  a  case,  the  company  is  justified  in  lapsing  the  policy  on 
the  failure  of  the  employer  to  pay  the  premium  on  the  first  day 
of  May.  Where  the  insured,  under  such  a  policy,  withdraws 
all  his  earnings  during  the  month  of  April,  on  April  18th,  thus 
putting  it  out  of  the  power  of  the  employer  to  comply  with  his 
order,  the  company  is  justified  in  lapsing  the  policy  as  of  May 
Ist,  on  being  informed  by  the  employer  that  it  has  not  suffl- 
cient  funds  of  the  insured  to  meet  the  April  payment,  although 
the  employer  had»  at  the  time  of  giving  such  notice  more  than 
enough  unpaid  wages  earned  by  the  insured  during  the  month 
of  May  to  pay  all  premiums  then  due. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Lacey  v.  Continental  Casualty  Co.  (111.  App.): 

44  National  Corporation  Reporter  (May  80,  1912)  687. 

Policy — Notice— Condition  Precedent: 

The  policy  provided  for  the  payment  of  weekly  indemnity 
upon  condition  that  the  assured  give  written  notice  of  any  injury 
within  fifteen  days  from  the  date  of  the  accident  causing  the  loss 
for  which  the  claim  was  made.  Held,  That  the  policy  having 
made  the  giving  of  notice  a  condition  precedent  to  the  liability 
of  the  company,  there  could  be  no  recovery  where  notice  was  not 
given  within  the  time  provided  in  the  policy. 

Same^Rlghts  of  Beneficiary — ^Accrual: 

The  policy  provided  for  the  payment  of  indemnity  in  the 
case,  at  death  to  the  beneficiary  therein,  and  also  for  pa3rment  to 
insured  in  case  of  disability.  Held,  That  until  the  insured  died 
the  beneficiary  had  no  interest  in  the  policy. 

8ame— Same — Same— Notice:  * 

The  policy  provided  for  the  payment  of  weekly  indemnity  to 
insured,  and  in  case  of  death  of  the  insured,  for  the  payment  of 
indemnity  to  the  beneficiary  named  in  the  policy.  It  further  pro- 
vided that  the  insured  or  the  beneficiary  should  give  written  no- 
tice of  any  claim  within  fifteen  days  from  the  time  of  the  acci- 
dent causing  the  loss.  Held,  That  since  the  right  of  the  bene- 
ficiary to  indemnity  accrued  only  in  case  of  the  death  of  the  in- 
sured, notice  given  by  the  beneficiary  within  fifteen  days  after  the 
death  of  insured  was  sufficient 

Same— Autopsy^Forf  elture : 

The  policy  provided  that  in  case  of  insured's  death  it  should 
have  the  right  and  opportunity  to  perform  an  autopsy  on  his  body, 
and  made  a  strict  compliance  with  the  conditions  of  the  policy  a 
condition  precedent  to  recovery.  Held,  That  the  contract  did  not 
give  the  company  the  exclusive  right  to  perform  an  autopsy  nor 
did  it  require  the  beneficiary  to  notify  it  of  her  intention  to  have 
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one  performed,  and  the  fact  that  part  of  insured's  spinal  cord 
was  lost  in  the  performance  of  the  autopsy  caused  to  be  made  by 
the  beneficiary  did  not  bar  recovery. 

Action  on  Policy — Cause  of  Death — Continuous  Disability — Ques- 
tion for  Jury: 

The  policy  insured  against  bodily  injury  "causing  at  once 
total  and  continuous  disability  to  engage  in  any  labor  or  occu- 
pation/' and  against  death  resulting  "necessarily  and  solely  from 
such  injury."  Insured  was  a  blacksmith  employed  in  the  machine 
shops  of  a  railroad  company.  While  indulging  in  some  rough 
play  with  fellow  workmen,  he  kicked  at  one  of  his  playmates  who 
grapped  his  foot  and  Jerked  it  in  such  a  way  as  to  throw  him  on 
his  back.  Insured  claimed  that  the  fall  had  hurt  his  back  and 
he  was  unable  to  work  that  afternoon.  After  the  fall  he  reported 
for  duty  on  eight  consecutive  days  and  received  full  pay  therefor. 
However,  the  evidence  shows  that  he  complained  of  severe  pain 
in  his  back  during  all  this  time  and  made  only  a  pretense  of 
working,  and  that  his  fellow  blacksmiths  did  his  work.  Two  days 
after  the  fall  he  went  to  a  physician  who  found  a  discoloraticm 
of  the  skin  on  the  back.  About  a  month  later  insured  was  treated 
by  a  physician  in  another  town,  who  diagnosed  his  case  as  ma- 
laria. A  few  days  later  he  was  admitted  to  a  railroad  hospital  and 
was  found  to  be  afflicted  with  slowly  ascending  paralysis,  a  dis- 
ease that  first  manifests  itself  in  the  extremities  and  ascends  until 
it  reaches  the  vital  organs,  when  death  ensues.  Insured  died  at 
this  hospital  forty-three  days  after  the  accident.  Prior  to  his 
injury  insured  was  a  strong  and  healthy  man  and  was  not  infected 
with  any  disease  that  could  cause  paralysis.  Held,  That  the  evi- 
dence was  sufficient  to  sustain  the  finding  of  the  Jury  that  the 
injury  received  by  insured  was  the  cause  of  his  death,  and  that 
such  injury  resulted  in  total  and  continuous  inability  to  engage 
in  work  or  labor  of  any  kind. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Crotty  V.  Continental  Casualty  Co.  (Kansas  City  C.  A.) : 
146  Southwestern  Reporter  (June  6,  1912)  883. 

Application— "Warranties"— "Representations"— Materiality: 

Sec.  639,  Ky.  Stat,  provides:  "All  statements  or  descrip- 
tions in  any  application  for  a  policy  of  insurance  shall  be  deemed 
and  held  representations  and  not  warranties;  nor  shall  any  rep- 
resentations, unless  material  or  fraudulent,  prevent  a  recovery  on 
the  policy.  Held,  That  the  difference  between  the  terms  "war- 
ranties" and  "representations"  as  used  in  the  statute  is  that  in 
the  case  of  "warranties"  the  answers  must  be  literally  true,  and 
an  answer  that  is  not  literally  true  will  avoid  the  policy.  Where 
the  statements  are  representations,  the  answers  must  be  substan- 
tially true,  and  a  misrepresentation  that  is  not  material  or  fraudu- 
lent will  not  prevent  a  recovery  on  the  policy.  A  misrepresenta- 
tion is  material  when,  if  the  truth  had  been  known,  the  policy 
would  not  have  been  issued. 

Same — Statements  as  to  Health — Fraud: 

The  statements  in  the  application  were  made  by  the  agent  of 
the  company  who  solicited  such  application.    He  filled  out  the 


Digitized  by 


Google 


312  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXV 

application  from  the  mere  statement  In  the  applicant's  letter  that 
he  was  then  In  good  health.  Held,  That  the  act  of  the  agent  In 
filling  out  the  statements  in  the  application  contrary  to  the  facts 
did  not  conclusively  show  fraud  on  the  part  of  the  applicant 

Action  on  Policy — Misrepresentation — Materiality— Question  for 

Jury: 

Insured  sued  to  recover  for  the  loss  of  an  eye,  the  company 
having  refused  payment  on  the  ground  that  he  had  made  cer- 
tain false  warranties  with  reference  to  his  condition  of  health, 
the  character  of  his  habits  and  his  prior  treatment  by  physicians. 
The  company  contends  that  had  it  known  the  truth  it  would  not 
have  issued  the  policy.  Held,  That  in  the  absence  of  convincing 
evidence  that  it  was  the  custom  of  the  company  to  reject  appli- 
cants with  diseases  such  as  insured  had  suffered  from,  the  ques- 
tion whether  or  not  his  misrepresentations  were  material  was  a 
question  of  fact  for  the  jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
United  States  Casualty  Co.  v.  Campbell  (Ky.  C.  A.) : 

146  Southwestern  Reporter  (June  12,  1912)  1121. 

Action  on  Policy — ^Voluntary  Exposure^Evidence  Considered: 

The  certificate  provided  amongst  other  things  that  "no  in- 
demnity shall  be  paid  to  any  member  •  •  •  for  any  injury 
caused  wholly  or  in  part,  directly  or  indirectly,  by  •  •  • 
voluntary  exposure  to  unnecessary  danger;  •  •  •  nor  for 
any  injury  which  the  member,  by  the  exercise  of  ordinary  care, 
prudence  and  foresight,  might  have  averted  or  prevented,  or  to 
which  the  member's  own  negligence  shall  have  contributed." 
Insured  and  a  companion  ventured  out  upon  a  lake  in  a  canoe 
and  were  drowned.  There  was  a  strong  wind  blowing  when  they 
started  out,  and  the  waters  of  the  lake  were  very  rough.  No 
other  boats  were  out  because  of  the  condition  of  the  water,  and 
insured  and  his  companion  had  been  warned  by  experienced 
guides  that  it  was  too  dangerous  for  them  to  go  out  Held,  That 
in  going  out  into  the  lake  under  these  circumstances,  insured  had 
exposed  himself  to  unnecessary  danger;  had  not  used  ordinary 
care  and  prudence,  and  had  come  to  his  death  through  his  own 
negligence,  and  therefore  there  could  be  no  recovery  on  the 
policy. 

[Judgment  for  compemy  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Morse  v.  Commercial  Travelers  Eastern  Ace.  Assn.  (Mass. 
S.  J.  C): 

98  Northeastern  Reporter  (Jime  18,  1912)  599. 

Action  on  Policy — Evldence^insured'e  Financial  Condition: 

On  the  taking  of  depositions  to  be  used  in  evidence  in  the 
trial  of  an  action  on  a  policy  of  accident  insurance,  that  insured 
was  in  a  desperate  situation  in  his  financial  and  business  mat- 
ters, was  relevant  as  bearing  on  the  question  of  whether  the  in- 
Jury  was  accidental  or  intentional. 

[Writ  of  habeas  corpus  denied.] 

Ez  parte  Alexander  (Kansas  City  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)  621. 
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Action  on  Policy'^Payment  of  Premium— Question  for  Jury: 

The  company  refused  payment  on  the  ground  that  the  quar- 
terly premium  payable  in  July  had  not  been  paid.  The  general 
collector  and  manager  of  defendant  in  the  town  in  which  insured 
lived,  who  had  made  all  prior  collections  from  insured,  testified 
that  this  premium  was  never  paid.  To  rebut  this  plaintiff  of- 
fered testimony  tending  to  show  that  both  the  collector  and  the 
president  of  the  company  had  admitted  that  the  former  had 
received  the  premium.  There  was  also  evidence  that  the  presi- 
dent had  offered  to  return  the  money.  The  president  denied 
that  he  had  ever  made  such  an  admission,  and  that  he  had  of- 
fered to  return  the  money.  A  witness  for  plaintiff  testified  that 
he  overheard  a  conversation  between  insured  and  the  collector,  in 
which  insured  had  asked  for  a  receipt  for  the  premium,  and  the 
collector  had  replied  that  he  would  give  it  to  him  the  next  time 
they  met.  This,  the  collector  denied.  Held,  That  under  the 
evidence  the  question  of  whether  the  premium  had  been  paid 
was  for  the  jury. 

Same — Same — Same— Waiver: 

There  was  introduced  in  evidence  a  premium  receipt  book 
showing  that  premiums  had  been  received  on  several  occasions 
after  due  date.  There  was  other  testimony,  some  of  which  de- 
fendant brought  out  to  the  same  effect.  Held,  That  although 
the  question  of  waiver  of  prompt  payment  was  not  within  the 
pleadings,  it  having  been  litigated  on  the  trial,  there  was  no 
error  in  submitting  such  question  to  the  jury. 

Same — Cause  of  Death — Evidence: 

Although  it  was  competent  for  the  company  to  show  that 
insured's  death  was  caused  other  than  by  accident,  his  drinking 
habits,  standing  alone,  were  irrelevant  and  immaterial. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.] 
James  v.  Merchants'  Life  &  Casualty  Co.  (Minn.  S.  C.) : 
136  Northwestern  Reporter  (July  6,  1912)  682. 

Action  on  Pollcy-^Cause  of  Death— Evidence  Considered: 

The  policy  insured  against  death  caused  solely  by  external, 
violent,  and  accidental  means.  The  attending  physician  of  the 
assured  testified  to  the  discovery  of  the  abrasion  of  the  skin. 
He  also  testified  to  his  opinion  that  the  disease  from  which  the 
assured  died  was  wholly  infectious,  and  could  not  have  resulted, 
except  through  some  wound  or  abrasion  of  the  skin.  He  also 
testified  th&t  it  made  its  first  appearance  at  the  edges  of  the  al- 
leged wound,  and  that  in  his  opinion  it  resulted  solely  from  the 
infection  of  such  wound.  This  testimony  was  corroborated  by 
other  medical  testimony.  Held,  That  this  evidence  was  suffi- 
cient to  sustain  a  finding  that  the  death  of  the  assured  was  the 
proximate  result  of  the  wound  or  abrasion  referred  to. 

Action  on  Policy — Same^Burden  of  Proof: 

In  an  action  on  a  policy  insuring  against  death  resulting 
solely  from  external,  violent  and  accidental  means,  the  burden 
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was  upon  the  plaintiff  to  show,  not  only  the  death  of  the  as- 
sured, but  that  it  was  caused  by  violent,  accidental,  and  external 
means. 

Same — Same — ^Violent  and  External  Injury: 

Proof  of  the  appearance  of  a  wound  on  insured's  face  was 
sufficient  to  support  a  finding  that  the  cause  of  such  wound  was 
violent  and  external. 

Same — Same— Accidental  Meane — Presumption: 

In  the  absence  of  direct  evidence  as  to  whether  a  wound 
was  received,  through  accidental  means,  the  presumption  arises 
that  such  a  wound  was  not  intentionally  inflicted  either  by  the 
assured  or  by  another.  This  presumption  is  available  to  the 
plaintiff  in  an  action  on  an  accident  policy  as  affirmative  evi- 
dence, and  the  jury  may  draw  therefrom  an  inference  of  fact  that 
the  wound  was  caused  by  accidental  means. 

[Judgment  for  pleilntiff  below.     Here  affirmed  against  associa- 
Uon.] 

Caldwell  v.  Iowa  State  Traveling  Men's  Assn.  (Iowa  S.  C.) : 

136  Northwestern  Reporter  (July  6,  1912)  678. 

Policy — "Regularly  Qualified  Physician" — Osteopath: 

A  doctor  of  osteopathy  licensed  to  practice  his  profession 
is  a  "regularly  qualified  physician"  within  the  meaning  of  a 
health  policy  providing  for  indemnity  for  the  period  assured  may 
have  been  treated  by  a  "regularly  qualified  physician."  The 
term  used  is  equivalent  to  one  that  the  assured  shall  be  at- 
tended by  one  authorized  by  the  law  to  treat  the  sick. 
[Judgment  for  plaintiff.] 

Anderson  v.  National  Casualty  Co.  (N.  Y.,  App.  Div.): 
135  New  York  Supplement  (July  16,  1912)  889. 

Pollcy^-Death  Resulting  Solely  from  Accidental  Means: 

Where  death  was  caused  by  disease  which  was  itself  caused 
by  external,  violent  and  accidental  means  which  produced  bodily 
injuries,  the  company  was  liable  under  a  policy  covering  death 
as  a  result  of  accidental  injuries  caused  solely  by  external  vio- 
lent and  accidental  means. 

Same — Measure  of  Recovery: 

An  accident  policy  for  $610  provided:  'If  the  insured  be 
over  ten  years  of  age  and  die  as  the  result  of  accidental  in- 
juries caused  solely  by  external,  violent  and  accidental  means, 
producing  visible  and  external  marks  upon  the  body,  such  death 
occurring  within  three  months  from  date  of  said  injuries,  sub- 
ject to  all  the  terms  and  conditions  of  the  policy,  the  amount 
payable  hereunder  as  a  death  claim  shall  be  increased  by  50  per 
cent,  of  the  'original  maximum  sum'  insured  and  then  shall 
amount  to  $915.00."  It  further  provided:  "If  the  insured  shall 
die  within  six  calendar  months  from  date  hereof  the  company 
will  pay  only  one-half  of  this  sum."  Held,  That  the  provision  as 
to  additional  benefits  was  not  restricted  or  modified  by  the 
clause  relating  to  death  within  six  months  and  one  year  from 
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the  date  of  the  policy,  and,  where  insured,  an  adult,  died  from 
accidental  means  within  six  months  from  the  date  of  the  policy 
and  within  three  months  from  the  time  of  his  injuries,  he  was 
entitled  to  recover  |915. 

[Judgment  for  plaintiff  for  partial  relief.  Here  reversed  in 
favor  of  plaintiff  with  directions  to  enter  judgment  for 
increased  amount] 

Armstrong  v.  West  Coast  Life  Ins.  Co.  (Utah  S.  C.)  : 

124  Paoiflo  Reporter  (July  29,  1912)  618. 

Action  on  Policy — Pleadings-Departure:  / 

In  an  action  on  a  policy,  the  insured  alleged  a  loss  under 
the  policy.  The  answer  pleaded  certain  warranties  in  the  appli- 
cation and  alleged  a  breach  thereof.  The  reply  admitted  the 
facts  relied  upon  as  constituting  a  breach  of  the  warranties, 
and  alleged  that  a  true  statement  of  the  facts  was  made  to  the 
agent  and  that  he  failed  to  record  them  correctly.  Held,  That 
the  reply  of  this  new  matter  was  not  a  departure. 

Same^Breach    of    Warranty — Burden    of    Proof — Question    for 

Jury: 

The  answer  alleged  a  breach  of  warranty  in  that  insured 
had  falsely  warranted  that  he  had  no  bodily  infirmity,  when  in 
fact  he  had  an  atrophied  leg.  The  insured  admitted  an  atro- 
phied leg,  but  denied  that  it  caused  any  infirmity  other  than  a 
weak  ankle.  Held,  That  the  burden  of  proof  was  on  the  com- 
pany to  show  that  the  leg  was  so  diminished  as  to  constitute  a 
bodily  infirmity,  and  whether  or  not  it  did  was  a  question  for 
the  jury. 

Application — Breach  of  Warranty — Estoppel: 

A  policy  will  not  be  held  void,  nor  will  a  warranty  clause  in 
a  policy  be  held  to  have  been  breached,  for  a  cause  known  to 
the  agent  before  the  application  for  the  policy  was  signed, 
where  the  insured  fully  and  truthfully  related  the  facts  to  the 
solicitor,  and  false  answers  were  written  in  the  application  by 
him. 

[Judgment  for  company  below.  Here  reversed  against  com- 
pany.] 

Turner  v.  American  Casualty  Co.  (Wash.  S.  C.) : 

124  Pacific  Reporter  (July  29,  1912)  486. 

Action  on  Pollcy^-Burnlng  of  Building— Question  for  Jury: 

While  insured  was  in  the  kitchen  of  a  hotel  a  blaze  was  seen 
to  escape  from  around  the  lid  of  a  double  boiler  on  the  stove. 
This  was  seized  by  another  person  who  attempted  to  carry  it 
from  the  building,  going  from  the  kitchen  through  the  laundry. 
Fearing  that  the  boiler  contained  gasoline  it  was  dropped  by  the 
bearer,  who  ran  from  the  building.  A  sheet  of  fire  immediately 
thereafter  shot  up  from  behind  her.  A  few  seconds  later  insured 
ran  from  the  house  with  her  clothes  on  fire.  As  testified  by  wit- 
nesses, both  kitchen  and  laundry  were  full  of  flames  directly 
afterwards.  The  fire  charred  the  woodwork  of  these  rooms.  All 
of  insured's  clothing  together  with  her  shoes  were  burned,  as 
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was  also  her  body  from  her  feet  to  her  shoulders  and  the  back 
of  her  neck.  She  died  about  fifty  hours  later.  Held,  That  this 
evidence  was  sufficient  to  sustain  the  ruling  of  the  trial  court 
in  submitting  to  the  jury  the  question  as  to  whether  the  insured 
came  to  her  death  from  injuries  caused  by  the  burning  of  a 
building  while  she  was  therein. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Kleis  V.  Travelers'  Ins.  Co.  of  Hartford,   Conn.    (Minn. 
S.  C): 

136  Northwestern  Reporter  (August  2,  1912)  1101. 

Policy — Rule  of  Construction: 

A  policy  of  accident  insurance  is  a  contract  for  indemnity, 
and  its  terms  and  provisions  if  uncertain  in  meaning  or  contra- 
dictory are  construed  most  strongly  in  favor  of  insured. 

Same — Premium — Forfeiture: 

Insured  executed  an  order  on  his  employer  for  the  premium 
on  the  policy,  the  premium  for  the  first  quarter  being  payable 
out  of  the  July  wages.  While  the  application  contained  no  pro- 
vision for  forfeiture  if  insured  left  his  employment  before 
enough  wages  were  earned  to  pay  the  premium,  both  the  order 
and  policy  did  contain  such  a  provision.  The  application,  how- 
ever refers  to  the  order,  and  the  policy  recites  that  it  is  Issued 
in  consideration  of  both.  Held,  That  it  could  not  be  said  that 
the  policy  contained  provisions  not  included  in  the  application, 
and  hence  since  insured  left  his  employment  without  having 
earned  enough  to  pay  the  first  premium  installment  there  could 
be  no  recovery. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Ldlja  V.  Standard  Ace.  Ins.  Co.  (Mich.  S.  C.) : 

187  Northwestern  Reporter  (August  16,  1912)  266. 

Policy — Death  from  Accident — ^Accident  to  Person  Fatally  Dis- 
eased: 

Although  an  insured  under  an  accident  policy  is  fatally 
diseased  and  is  so  affiicted  that  he  will  die  from  such  affliction 
within  a  few  hours,  yet,  if  by  some  accidental  means,  his  death 
is  sooner  caused,  it  would  be  death  from  accident 

Action  on  Policy — Evidence — Res  Gestae: 

Plaintiff  seeks  to  recover  on  a  policy  of  accident  insurance 
on  the  theory  that  the.  insured,  her  husband,  accidentally  fell 
in  a  street  car,  thereby  rupturing  a  blood  vessel  in  his  brain. 
The  company  insists  that  there  was  no  accident,  but  that  insured 
was  suddenly  stricken  with  apoplexy,  whereby  he  sank  to  the 
floor  of  the  car,  and  thereafter  died  from  natural  cause.  After 
insured  was  carried  into  his  house,  and  about  thirty  minutes 
after  he  fell,  he  complained  of  his  arm  hurting  him,  and  stated 
that  he  fell  to  the  floor  of  the  car  and  hurt  his  arm.  Held,  That 
the  statements  made  by  insured  after  being  carried  into  the 
house  were  a  part  of  the  res  gestae  and  were  admissible,  as 
under  the  circumstances  it  is  Improbable  that  he  could  have  in- 
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tentionally  made  the  statement  with  a  view  to  placing  himself 
in  position  to  collect  on  the  policy. 

8ame-;-Cau8e  of  Death — instruction: 

In  an  action  on  an  accident  policy  where  the  point  of  conten- 
tion was  whether  insured  fell  and  suffered  a  stroke  of  apoplexy 
from  such  fall,  or  whether  he  suffered  a  stroke  of  apoplexy  and 
then  fell,  it  was  error  to  instruct  the  jury  that  if  they  found 
that  insured  was  stricken  with  apoplexy  and  that  such  apoplexy 
had  caused  his  death  they  should  find  for  the  company,  without 
having  instructed  that  he  must  be  found  to  have  been  stricken 
before  he  fell.  It  was  also  error  to  instruct  that  if  insured 
died  from  apoplexy  a  verdict  should  be  returned  for  defendant 
"regardless  of  all  other  questions  in  the  case." 

[Judgment  for  company  below.     Here   reversed   against  com- 
pany.] 

Hooper  v.  Standard  Life  &  Ace.  Ins.  Co.  (Kansas  City  C. 
A.): 

148  Southwestern  Reporter  (July  17,  1912)  116. 

Policy — "Roadbed  of  Any  Railway": 

Under  a  policy  excepting  injuries  received  "while  walking  or 
being  upon  any  bridge  or  roadbed  of  any  railway,"  the  risk  in- 
tended to  be  excepted  from  those  insured  against  was  that  of  be- 
ing struck  by  moving  cars  or  engines.  This  being  so,  it  follows 
that  the  phrase  "the  roadbed  of  any  railway"  means  all  that 
part  of  the  right  of  way  which  may  be  swept  by  the  moving 
rolling  stock. 

Same — ^W^lklng  on  Roadbed — Custom: 

The  liability  of  an  accident  insurance  company  for  the  death 
of  an  insured  while  walking  along  a  railroad  track  in  a  manner 
excepted  from  the  risks  of  the  policy  is  not  affected  by  the  fact 
that  other  people  walked  on  such  track. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Osgood  V.  United  States  Health  &  Ace.  Ins.  Co.   (N.  H. 
S.  C.) : 

84  Atlantic  Reporter  (August  29,  1912)   60. 

Policy — Non-Payment  of  Premium — Forfeiture: 

Insured  executed  an  order  on  the  paymaster  of  the  company 
by  which  he  was  employed  for  the  payment  of  the  premium  on 
an  accident  policy  for  which  he  applied.  Before  the  first  install- 
ment of  the  premium  became  due  insured  left  the  service  of  the 
company  and  withdrew  all  of  his  wages.  Held,  That  under  these 
circumstances  the  defendant  was  not  liable. 

Policy — Nature  of  Contract — ^"Industrial  Insurance" — Statute: 

Sec.  6155,  Rem.  &  Bal.  Code  of  Wash.,  provides  that  "no  pol- 
icy of  life  or  endowment  insurance  shall  be  issued  •••  ex- 
cept policies  of  industrial  insurance  where  the  premiums  are 
payable  monthly  or  oftener,"  unless  the  policy  provides  that  it 
and  the  application  shall  constitute  the  entire  contract.  Sec. 
6159  provides:     "Every  policy,  except  industrial  or  those  call- 
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ing  for  premiums  monthly  or  oftener,  shall  have  attached  there- 
to a  correct  copy  of  the  application,  and  unless  so  attached  the 
same  shall  not  be  considered  a  part  of  the  policy  or  received  In 
evidence."  The  policy  in  the  case  at  bar  covered  loss  of  life 
from  accidental  means  and  provided  for  a  weekly  accident  in- 
demnity. The  premiums  were  payable  monthly.  Held,  That  such 
policy  was  an  "industrlar*  or  accident  policy  within  the  meaning 
of  the  statute,  and  it  was  therefore  not  error  to  admit  in  evi- 
dence the  application  therefor,  although  not  attached  to  the  pol- 
icy, and  no  error  was  committed  in  the  admission  of  the  order 
given  by  the  applicant  on  his  paymaster  for  the  payment  of 
premiums. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Pride  v.  Continental  Casualty  Co.  (Wash.  S.  C.) : 

125  Pacific  Reporter  (September  9,  1912)  787. 

Policy — Notice — Condition  Precedent: 

Where  a  policy  contains  a  stipulation  to  the  efCect  that 
notice  must  be  given  within  a  specified  time,  such  stipulation 
is  valid  and  must  be  complied  with  before  a  recovery  can  be 
had  on  the  policy,  except  where  not  made  a  condition  precedent 
to  such  right  of  recovery,  or  where  impossible  of  performance. 

8ame — Same — Same: 

The  policy  provided  that  unless  notice  of  accident  be  given 
within  ten  days  thereafter  there  could  be  no  recovery.  Held, 
That  under  this  provision  the  insured  himself,  if  he  survive  the 
accident,  should  give  the  contract  notice,  unless  his  faculitles 
be  so  Impaired  or  he  be  so  circumstanced  that  the  giving  of  such 
notice  is  impossible.  But,  in  case  of  the  death  of  the  Insured, 
the  beneficiary  named  in  the  policy  has  ten  days  after  acquiring 
knowledge  of  the  existence  of  the  contract  to  give  notice. 

[Judgment  for  plaintiff  below.    Here  aflSrmed  against  company.] 
Maryland  Casualty  Co.  v.  Bums  (Ky.  C.  A.): 

149  Southwestern  Reporter  (October  16,  1912)  867. 

Policy — ^Age  of  insured — Waiver: 

The  provision  of  a  post  card  accident  policy,  sold  through 
the  agency  of  a  railroad  ticket  office,  that  it  does  not  insure  per- 
sons over  the  age  of  sixty-five  years,  is  waived  where  Inquiry  was 
not  made  by  the  selling  agent  as  to  the  applicant's  age,  or  where 
his  attention  was  not  directed  to  the  proviso. 

[Jud^rment  for  plaintiff  below.    Here  affirmed  against  company.] 
Hause  v.  Standard  Ace.  Ins.  Co.  (Mich.  S.  C.) : 

137  Northwestern  Reporter  (October  26,  1912)  694. 

Annotation — Scope   and    Construction    of   Provision    for   Indenv 
nity  In  Case  of  injury  while  Riding  In  or  on  a  Public  Con- 
veyance: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Primrose  v.  Casualty  Company  of  America,  heretofore  reported 

in  81  Atlantic  Reporter  212. 

87  lAwyers'  Reports  Annotated  (N.  S.)  618. 
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Charter  Contract — Construction — Maintenance  of  Insurance: 

The  charter  of  a  tug  agreed  to  save  the  owners  harmless 
from  all  claims  for  Injuries  done  by  the  tug  to  other  vessels, 
persons  or  property  through  the  negligence  of  its  officers  or 
crew.  The  charter  further  provided  that  "in  case  of  any  liabil- 
ity on  the  part  of  the  charterer  to  the  owners  for  any  damage 
covered  by  insurance  effected  by  or  for  the  benefit  of  said  own- 
ers, the  charterer  shall  have  the  benefit  of  said  insurance."  Held, 
That  the  condition  with  reference  to  the  insurance  did  not  im- 
pose upon  the  owners  the  duty  to  keep  the  insurance  in  force 
for  the  benefit  of  the  charterer. 
[Decree  for  owner.] 

Port  Johnston  Towing  Co.  v.  Pennsylvania  R.  Co.  (XT.  S. 
D.  C.  N.  Y.) : 

190  Federal  Reporter  (December  7,  1911)  409. 

Salvage  Contract— Action  for  Possession — Jurisdiction: 

The  Great  Lakes  Towing  Company  contracted  to  salve  a 
sunken  steamer  and  her  cargo,  consisting  of  about  700  tons  of 
steel  rails,  for  the  sum  of  $39,000,  with  an  option  to  the  owners 
or  underwriters  to  pay  40  per  cent  of  the  appraised  value  of  all 
the  property  saved.  After  part  of  the  rails  were  raised  and 
docked  the  Sea  Insurance  Company,  which  had  insured  the  cargo, 
and  which  had  been  authorized  by  the  owner  thereof  to  take 
measures  to  recover  the  rails,  filed  suit  for  the  possession  thereof. 
Held,  That  under  the  peculiar  circumstances  of  the  case,  and  in 
view  of  the  relation  of  the  towing  company  under  its  contract  to 
these  rails,  and  to  the  owner,  and  to  the  insurer,  a  court  has  juris- 
dition  of  the  proceedings  in  spite  of  the  fact  that  the  insurer  has 
no  legal  title  to  the  rails,  but  only  a  right  conferred  by  the 
owner,  to  the  possession  of  them,  and  notwithstanding  the  con- 
tract to  salve  had  not  been  fully  performed,  upon  condition,  how- 
ever, that  the  insurer  give  bond  to  protect  the  towing  company. 

[Decree  for  Insurer.] 

Sea  Ins.  Co.  v.  About  500  Tons  of  Steel  Rails  et  al.  (U.  S. 
D.  C,  Mich.) : 

191  Federal  Reporter  (January  11,  1912)  250. 

Policy — Risk — Subrogation — ^"Assured": 

The  owners  of  a  tug  had  an  open  policy  "for  the  account  of 
whom  it  may  concern"  on  all  lawful  goods  on  board  barges  owned 
by  them  "against  any  and  all  risks  and  perils  of  fire  and  inland 
navigation  and  transportation,  property  of  the  assured  or  held 
by  them  in  trust  or  custody  as  freighter,  forwarder,  bailee  or 
common  carrier.    A  certificate  was  procured  to  be  issued  making 
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the  "loss,  if  any,  payable  to  the  order  of  the  General  Chemical 
Company/'  the  owner  of  the  cargo.  The  certificate  provided:  "It 
is  agreed  that,  upon  the  payment  of  any  loss  or  damage,  the  in- 
surers are  to  be  subrogated  to  all  the  rights  of  the  assured  under 
their  bills  of  lading  or  transportation  receipts,  to  the  extent  of 
such  payments."  By  reason  of  a  collision  between  the  tug  and 
another  vessel,  both  being  at  fault,  the  barge  was  sunk  causing 
a  total  loss  of  the  cargo,  and  the  insurance  company  paid  the 
loss  to  the  cargo  owner.  Held,  That  the  cargo  owner  was  the 
"assured"  within  the  meaning  of  the  certificate,  and  the  insur- 
ance company,  upon  payment  of  the  loss,  was  entitled  to  be  sub- 
rogated to  its  right  of  recovery  as  against  both  vessels. 

[Decree  for  insurer  below.    Here  affirmed  in  favor  of  Insurer.] 

Merchants  &  Miners'  Transp.  Co.  v.  Robinson-Baxter-Dis- 
sosway  Towing  &  Transp.  Co.  et  al.; 

General  Chemical  Co.  v.  Merchants  &  Miners'  Transp.  Co. 
et  al.; 

Merchants  &  Miners'  Transp.  Co.  et  al.  y.  Gildersleeve 
et  al.  (U.  S.  C.  C.  A.,  1st  Cir.) : 

191  Federal  Reporter  (February  15.  1912),  769. 

Policy — ^"Safely  Stored  at  Outside'' — Construction: 

Insured  warranted  in  its  application  that  its  boat  would  be 
laid  in  water  at  Macatawa  Bay  during  the  winter  season.  The 
policy  contained,  among  other  clauses,  the  following:  "War- 
ranted that  the  vessel  shall  not  be  engaged  in  navigation  from 
October  1  to  June  1,  and  that  when  laid  up  and  out  of  commis- 
sion shall  be  safely  stored  at  outside,"  etc.  "Privileged  to  lay 
up  either  afioat  or  ashore."  Held,  That  in  considering  the  mean- 
ing to  be  given  to  the  word  "outside,"  as  used  in  the  policy,  the 
policy  and  application  must  be  read  together.  Therefore,  apply- 
ing the  answer  to  the  question,  it  is  that  the  boat  while  laid  up 
will  be  in  a  building  in  water  at  Macatawa  Bay.  The  printed 
policy  grants  the  privilege  "to  lay  up  either  afloat  or  ashore,"  and 
the  written  word  "outside"  after  the  printed  words  "shall  be 
safely  stored  at,"  when  construed  in  the  light  of  the  application, 
naturally  signifies  that  the  boat  was  to  be  stored  outside  of  the 
shore,  as  she  actually  was  stored  "afioat"  in  the  waters  of  Ma- 
catawa Bay  and  outside  of  the  shore. 

Application — Location — "Exposing  Buildings": 

Insured  warranted  in  its  application  that  its  boat  would  be 
stored  500  feet  from  "exposing  buildings."  Held,  That  the  term 
"exposing  buildings"  meant  only  such  buildings  as  would  tend 
to  increase  the  risk,  and  might  naturally  be  considered  in  fixing 
the  rate. 

Same— False  Warranty — Materiality — Statute: 

The  policy  contained  a  continuing  warranty  that  the  boat 
would  not  be  stored  for  the  winter  within  500  feet  of  exposing 
buildings.  The  court  instructed  the  jury  that  to  avoid  the  policy 
it  must  appear  that  the  company  was  injured  by  reason  of  the 
fact  that  the  boat  was  stored  within  such  distance  of  exposing 
buildings,  imder  Sec.  5180,  Mich.  Comp.  Laws  1897,  providing 
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that  no  policy  of  insurance  shall  be  declared  yoid  for  the  breach 
of  any  policy  condition  unless  such  breach  contributed  to  the 
loss.  Held,  That  the  statement  being  a  continuing  warranty,  if 
there  were  exposing  buildings  within  500  feet  at  the  time  the 
boat  burned,  the  policy  would  be  avoided,  regardless  of  the  fact 
that  such  exposing  buildings  had  clearly  no  influence  upon  the 
loss.  If,  however,  there  were  exposing  buildings  at  the  time  the 
boat  was  laid  up,  and  they  had  ceased  to  be  exposing  buildings 
at  the  time  of  the  fire,  the  statute  would  apply. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Macatawa  Transp.  Co.  y.  Fireman's  Fund  Ins.  Co.  (Mich. 
S.  C): 
184  Northwestern  Reporter  (February  16,  1912)  193. 

Policy — ^Amblguitlet— Rule  of  Construction: 

Policies  of  insurance  having  been  prepared  with  the  utmost 
care  by  persons  thoroughly  acquainted  with  the  law  will  be 
construed  strictly  against  the  company.  No  word  in  such  an 
instrument  should  be  disregarded;  and  no  ambiguity  should  be 
resolved  in  favor  of  the  company. 

Same^Rlder — Limitation  of  Action: 

To  the  policy  was  attached  a  printed  rider,  pasted  on  the 
face  of  the  policy,  immediately  below  the  first  general  state- 
ment of  the  name  of  the  vessel,  the  amount  of  tbe  risk  and  the 
time  for  which  it  ran.  The  rider  contained  all  the  provisions 
of  the  usual  English  marine  policy,  and  at  the  bottom  were  the 
words:  "The  terms  and  conditions  of  this  form  are  to  be  re- 
garded as  substituted  for  those  of  the  policy  to  which  it  is  at- 
tached, the  latter  being  hereby  waived."  Held,  That  the  effect 
of  the  rider  was  to  substitute  its  terms  and  conditions  for  all 
of  the  terms  and  conditions  of  the  policy,  thereby  foreclosing  as 
against  the  company  the  right  to  rely  upon  a  condition  in  the 
policy  that  suits  must  be  brought  within  one  year. 

Same^Negllgence^lnsufllclent  Proof: 

The  policy  insured  against  loss  or  damage  to  the  hull  or 
machinery  of  a  vessel  "through  the  negligence  of  master,  ma- 
riners, engineers  or  pilots,  or  through  •  •  •  any  latent  de- 
fect in  the  machinery  or  hull,  provided  such  loss  or  damage  has 
not  resulted  from  want  of  due  diligence  by  the  owners  of  the 
vessel,  or  any  of  them,  or  by  the  manager."  The  company  sought 
to  avoid  liability  on  the  ground  that  the  master  was  negligent 
in  puttmg  out  to  sea  with  two  blades  of  the  propeller  broken. 
Held,  That  only  want  of  due  diligence  by  the  owner  or  manager 
will  supply  the  place  of  the  master's  negligence. 
[Judgment  for  plaintiff.] 

New  York  &  P.  R.  S.  S.  Co.  v.  Aetna  Ins.  Co.  (U.  S.  D.  C, 
N.  Y.): 

192  Federal  Reporter  (March  7,  1912)  212. 

Tower's   Liability   Policy — ^Action — Evidence— Opinion   of  Court 

in   Suit  against  Insured: 

In  an  action  by  an  owner  of  a  tug  on  a  policy  insuring  him 
against  "tower's  liability,"  the  insurance  company  offered  in 
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eyldence  the  opinions  of  the  United  States  District  and  Circuit 
Court  of  Appeals,  wherein  the  insured  was  held  liable  to  the 
owner  of  the  tow  for  the  loss  for  which  he  now  seeks  to 
be  indemnified.  These  opinions  show  that  the  insured  was 
held  liable  on  the  ground  that  he  made  no  reasonable  effort 
to  recapture  the  tow.  Held,  That  the  opinions  were  competent 
to  prove  the  grounds  upon  which  insured  was  held  liable  for 
the  loss  of  the  tow. 

Same — Same — Same — Same — Conclusiveness: 

In  an  action  to  recover  on  a  policy  insuring  against  "tower's 
liability/'  plaintiff  offered  evidence  to  the  effect  that  the  mas- 
ter was  Justified  in  abandoning  the  tow.  Plaintiff  had  pre- 
viously been  held  liable  to  the  owner  of  the  tow  in  the  United 
States  Court  on  the  distinct  issue  as  to  whether  the  master 
was  justified  in  doing  what  he  did.  Held,  That  the  judgment 
in  the  action  by  the  owner  of  the  tow  showing  the  master's 
fault  was  conclusive  in  the  present  action,  since  to  now  dis- 
regard the  determination  of  that  court  would  show  that  in- 
sured had  incurred  no  liability  for  which  the  insurer  was  liable. 

Same — "Stranding  While  In   Tow^ — Construction: 

The  policy  insured  against  liability  for  loss  to  the  insured, 
a  tug  owner,  of  any  craft  or  vessel  by  "stranding  •  •  • 
while  *  *  *  in  tow  of  said  tug,  either  alongside  or  at 
the  end  of  the  hawser.  Held,  That  where  the  master  of  the 
tug  justifiably  cuts  loose  a  tow  and,  without  again  being 
alongside  of  said  tow  or  attached  to  it,  unjustifiably  abandons 
it,  and  the  tow  subsequently  strands,  the  insurer  is  not  liable 
under  the  policy  for  the  loss. 

[Judgment  dismissinsr   complaint   below.     Here   affirmed   in 
favor  of  company.] 

Cahill  y.  Standard  Marine  Ins.  Co.,  Ltd.  (N.  Y.  C.  A.): 

97   Northeastern   Reporter    (March    12,    1912)    486. 

Charter— Understatement  of  Cargo— Fraud: 

The  charter-party  between  a  charterer  and  the  owner  of 
a  vessel  for  the  carriage  of  lumber  "dressed  to  size"  povided 
that  the  freight  should  be  paid  upon  the  basis  of  standard 
ties  of  a  given  size.  The  charterer  caused  the  bill  of  lading 
to  be  made  so  as  to  show  the  cargo  to  be  483,807  feet  instead 
of  the  actual  amount,  518,000  feet.  The  483,807  feet  was  cal- 
culated on  the  basis  of  rough  measurement,  which  contemplates 
an  allowance  for  the  difference  lost  in  planing.  Held,  That 
such  an  understatement  of  the  cargo  was  a  fraud  on  both  the 
ship  owner  and  the  underwriter. 

Same — Same — Liability  of  Insurer — Estoppel: 

The  charterer  of  a  vessel  understated  the  amount  of  the 
cargo  in  the  bill  of  lading.  The  excessive  cargo  rendered  the 
vessel  unseaworthy  and  would  not  have  been  accepted  had 
the  truth  been  told  by  the  charter.  During  the  voyage  it  be- 
came necessary  to  Jettison  part  of  the  cargo.  Held,  That  as 
against  the  underwriter,  the  charterer  was  limited  by  the 
amount  stated  in  the  bill  of  lading,  even  if  the  policy  was  not 
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wholly  avoided.  If  the  charterer  were  limited  in  their  rights 
to  the  amount  in  the  bill  of  lading,  and  if  that  limitation 
avoided  the  liability  of  the  amount  which  at  the  utmost  he 
might  recover  over  against  the  ship  under  the  charter-party, 
then  there  was  no  loss  under  the  policy,  because  the  difference 
between  the  lumber  delivered  and  that  stated  in  the  bill  of 
lading  was  not  6  per  cent.,  and  a  loss  of  less  than  5  per  cent 
the  insurer  did  not  underwrite. 

[Decree  for  company.] 

Granger  et  al.  v.  Providence-Washington  Ins.  Co.  (U.  S. 
D.  C,  N.  Y.): 

192  Federal  Reporter  (March  21,  1912)  674. 

Insurable  Interest — Interest  of  Owner  in  Cargo: 

The  owner  or  charterer  of  a  steamship  has  an  insurable 
interest  in  goods  in  his  possession  to  the  full  extent  of  their 
value  against  a  loss  for  which  it  is  possible  that  he  may  become 
responsible,  and  the  question  whether  he  has  the  right  to  recover 
upon  the  policy  is  not  to  be  determined  after  the  loss  by  inquir- 
ing whether  he  is  in  fact  then  liable  to  the  owners  on  account 
of  such  loss. 

8ame — Same^Frelght: 

The  owner  of  a  steamship  as  a  common  carrier  of  goods 
has  a  direct  insurable  interest  in  such  goods  to  the  full  extent 
of  their  value,  as  well  as  to  his  claim  for  freight,  and  to  the 
extent  that  he  suffered  loss  he  had  a  primary  claim  upon  the 
insurance  money. 

Policy — Insurance  of  Owner  of  Vessel — Distribution: 

The  owner  of  a  steamship  procured  a  policy  insuring  him 
"as  a  freighter,  forwarder,  bailee,  or  common  carrier,  or  for 
account  of  whom  it  may  concern;  loss  if  any  payable  to  him  or 
order,"  Held,  That  under  the  policy,  the  owner  was  entitled  to 
indemnity  only,  any  surplus  being  for  the  benefit  of  the  owners 
of  the  freight,  who  adopted  the  policy  as  made  for  their  benefit. 
[Demurrer  to  complaint  overruled.  Here  affirmed.] 
Symmers  v.  Carroll  (N.  Y.,  App.  Div.): 

134  New  York  Supplement  (April  16,  1912)  170. 

Policy — ^"Constructive  Total  Loss" — Cost  of  Repairs: 

In  determining  whether  a  ship,  which  is  seriously  damaged 
by  perils  insured  against,  can  be  treated  as  a  constructive  total 
loss  within  the  meaning  of  S.  60,  sub-s.  2  of  the  Marine  Ins.  Act 
1906,  the  assured  is  not  entitled  to  add  the  value  of  the  wreck 
to  the  cost  of  repairs. 

[Judgment  for  defendants.] 
Hall  V.  Hayman: 

[1912]    2   King's  Bench   (The  Law  Reports,  May  1, 
1912)  6. 

Policy — "Seaworthiness  Admitted" — Estoppel : 

The  owners  of  a  floating  dock  insured  it  against  loss  on  a 
voyage  by  sea,  the  policy  containing  the  words  "seaworthiness 
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admitted."  The  dock  was  in  sound  condition  as  a  dock,  but  in 
order  to  make  it  seaworthy  for  a  voyage  it  required  special 
strengthening.  It  was  not,  in  faqt,  so  strengthened,  the  owners 
believing  that  such  strengthening  was  unnecessary  and  that  it 
was  capable  of  being  safely  towed  to  its  destination  without  it 
Held,  That  the  underwriters,  who  knew  that  the  subject  matter 
of  the  insurance  was  a  floating  dock  and  therefore  not  an  ordi- 
nary sea-going  vessel,  were  by  reason  of  the  admission  of  sea- 
worthiness put  on  inquiry  as  to  its  construction,  and  that  the 
owners  were  not  bound  to  disclose  the  want  of  special  strength- 
ening. 

[Judgment  for  plaintiff.] 

Cantiere  Meccanico  Brindisino  v.  Janson: 

(1912)  2  King's  Bench  (The  Law  Reports  June  1912) 

Policy— "Valued  Policy"— "Open  Policy": 

A  valued  policy  is  one  where  the  parties  by  the  contract  of 
insurance  fix  for  the  purpose  of  risk  a  definite  value  of  the  prop- 
erty insured  so  that  dispute  on  that  subject  is  foreclosed  for  all 
time  thereafter,  except  in  cases  of  fraud  or  wager,  no  matter 
how  high  the  valuation  may  be.  An  open  or  unvalued  policy 
is  one  where  the  value  of  the  property  insured  is  not  settled  in 
the  policy,  and  in  case  of  loss  must  be  agreed  upon  or  proved. 

Same — Same^Evldence  Considered: 

A  marine  policy  provided  that  "the  said  goods  and  merchan- 
dises, hereby  insured  are  valued  (premium  included)  as  per 
form  attached."  The  form  attached  contained  the  following 
stipulation:  "Valued,  premium  included,  at  15.60  to  the  £  ster- 
ling and  if  invoiced  in  American  gold  at  invoice  and  10  per  cent" 
Held,  That  it  was  the  intention  of  the  parties  to  constitute  the 
policy  a  valued  policy,  and  that  the  value  agreed  upon  was  that 
given  in  the  invoice. 

Same — Same— "Invoice": 

The  policy  contained  the  following  stipulation:  "Valued, 
premium  included,  at  15.50  to  the  £  sterling,  and  if  invoiced  in 
American  gold  in  invoice  and  10  per  cent."  Held,  That  the  word 
"invoice"  had  reference  to  the  invoice  required  by  the  revenue 
laws,  prohibiting  importations  exceeding  $100  in  value,  except 
on  invoice  showing  the  actual  cost  and  market  value  of  the 
goods. 

Same — Same^Reference  to  Other  Instruments: 

A  valued  policy  is  ordinarily  one  where  the  agreed  value  in 
terms  of  a  money  standard  are  written  into  the  contract  of  in- 
surance. It  is  still  a  valued  policy,  when  the  agreement  by  par- 
ties is  that  the  value  shall  be  fixed  and  defined  by  reference  to 
some  other  instrument  Such  an  agreement  must  be  based  upon 
some  standard  certain  in  itself  or  capable  of  being  made  cer- 
tain, and  known  to  and  accepted  by  both  parties.  It  cannot  be 
a  valued  policy,  which  by  its  terms  means  a  value  fixed  by  agree- 
ment, when  the  value  is  determined  wholly  by  the  volition  of 
one  party  to  the  contract,  and  may  be  invoice  based  on  value  at 
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place  of  lading  or  on  expected  yalue,  at  place  of  import,  includ- 
ing the  anticipated  profit  and  all  intervening  expenses. 

Same — Same — Same^Recovery  of  Excess  Premiums: 

The  policy  stipulated  that  it  was  valued  at  invoice.  The  in- 
voice referred  to  was  the  invoice  required  by  the  revenue  laws 
on  importations,  but  the  invoice  as  made  did  not  state  the 
actual  cost  or  actual  market  value  as  required  by  the  law.  Held, 
That  the  invoice  as  made  was  not  such  an  invoice  as  the  policy 
contemplated,  and  consequently  the  policy  was  an  open  and  not 
a  valued  policy,  and  insured,  having  paid  premiums  on  the 
basis  of  the  valuations  given  in  the  invoice,  was  entitled  to  re- 
cover the  excess  over  the  actual  value. 
[Demurrer  to  complaint  overruled.] 

Insurance  Company  of  North  America  v.  Willey  et  al. 
(Mass.  S.  J.  C): 

98  Northeastern  Reporter  (June  25,  1912)  677. 

Policy — Perils  of  Sea — Leakage  Due  to  Rotten  Condition  of  Hulk: 
Goods  stored  in  a  wooden  hulk  moored  in  a  river  were  dam- 
aged by  water  percolating  through  a  leak  caused  by  the  rotten 
condition  of  the  hulk.  Held,  That  the  damage  was  not  caused 
by  the  perils  of  the  sea  within  the  meaning  of  a  time  policy  of 
insurance  against  marine  risks. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

B.  D.  Sasson  &  Co.  v.  Western  Assur.  Co.  (P.  C.) : 

(1912)    Appeal  Cases   (The  Law  Reports,  August  1, 
1912)  661. 
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Principal  and  Surety — ^Action  to  Recover  Premluma — Liability  of 

Principal: 

Where  a  bankrupt's  assignee  had  never  been  discharged  as 
assignee,  and  his  surety  was  still  liable  upon  his  bond,  in  the 
event  that  his  statement  to  his  surety's  agent  that  he,  the  assign- 
ee, had  purchased  all  of  the  claims  against  the  bankrupt  should 
prove  untrue,  the  surety  was  entitled  to  recover  premiums  on 
its  bond  for  the  period  for  which  it  was  subject  to  liability  on 
its  bond. 

[Judgement   for   defendant   below.      Here   reversed   in   favor  of 
company.] 

American  Surety  Co.  v.  Musselman  (Neb.  S.  C): 

132  Northwestern  Reporter  (November  3,  1911)  729. 

Principal  and  Surety — Bond — Llablilty  of  Surety: 

A  corporation  commenced  an  action  against  an  owner  of 
land  to  condemn  a  right  of  way  through  such  land,  at  the  same 
time  executing  a  bond  "conditioned  for  the  payment  of  any  and 
all  damages  and  compensation  that  may  be  awarded"  to  such 
owner.  Subsequently  the  question  of  compensation  was  sub^ 
mitted  to  arbitrators,  the  parties  agreeing  that  the  owner,  upon 
the  filing  of  the  award  with  the  clerk  of  court  might  take  judg- 
ment against  the  plaintiff  corporation  for  the  amount  of  the 
award  the  same  as  if  said  cause  had  been  tried  by  court  and 
Jury.  The  award  was  made  but  was  not  filed  in  court  and  no 
Judgment  was  taken  thereon.  Held,  That  before  there  could  be 
any  liability  against  the  surety  it  was  necessary  that  Judgment 
should  have  been  entered  on  the  award  as  provided  in  the  sub^ 
mission. 

[Judgment    for    plaintiit    below.      Here    reversed    in    favor    of 
surety.] 

Dowd  et  al.  v.  American  Surety  Co.  (Ore.  S.  C.) : 

118  Pacific  Reporter  (November  6,  1911)  198. 

Banlcruptoy — Exemptions — Statute : 

Section  70a  of  the  bankruptcy  act  of  1898,  provides  that 
when  a  bankrupt  has  any  insurance  policy  which  has  a  cash 
surrender  value,  he  may,  within  30  days  after  the  cash  surrender 
value  has  been  ascertained,  pay  or  secure  to  the  trustee  the 
sum  so  ascertained,  and  continue  to  hold,  own,  and  carry  such 
policy  free  of  claim  or  claims  of  creditors.  Sec.  6a  of  the  same 
act  provides  that  the  act  does  not  affect  the  allowance  to  bank- 
rupts of  the  exemptions  prescribed  by  state  laws.  The  bank- 
rupt was  a  resident  of  South  Dakota.  He  had  four  policies 
aggregating  less  than  15,000  each  of  which  had  a  cash  surrender 
value.     Sec   348  S.  D.  code  of  Civ.   Proc.  provides  that  tha 
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avails  of  any  life  insurance  payable  to  the  estate  or  representa- 
tives of  the  assured,  and  not  assigned,  to  the  extent  of  15,000 
shall  inure  to  the  separate  use  of  his  wife,  if  any,  free  from  his 
debts,  and  Sec.  728  of  the  same  provides  that  such  policies  are 
not  subject  to  the  debts  of  the  deceased.  Held,  That  the  bank- 
rupt's policies,  notwithstanding  their  cash  surrender  values, 
were  exempt  from  the  claims  of  his  creditors  under  the  state 
laws. 

[Decision  of  referee  reversed  as  to  insurance  policies.] 

In  re  Carlon  (U.  S.  D.  C,  S.  D.) : 

189  Federal  Reporter  (November  9,  1911)  815. 

Employers'  Lfabfffty  Insurance— Action  to  Recover  Premiums: 

Under  an  employers'  liability  policy,  the  premium  on  which 
is  based  upon  the  amount  of  the  pay  roll,  to  be  increased  pro- 
portionately if  the  amount  proves  to  be  greater  than  that  repre- 
sented by  the  insured,  it  is  incumbent  on  the  insurance  com- 
pany to  prove  that  the  additional  compensation  paid  by  the 
employer  to  his  employes  was  paid  to  the  class  of  employes 
specified  in  the  policy. 

Same — Same — Evidence : 

Where  the  assured,  at  the  request  of  an  insurer  against  lia- 
bility to  employes,  furnishes  such  Insurer,  for  the  purpose  of 
determining  the  premium,  a  paper  showing  the  amount  of  his 
pay  roll,  such  paper  amounts  to  an  admission  on  his  part  that 
the  pay  rolls  are  that  large. 

[Judgment  for  assured  below.     Here  reversed  in   favor  of  in- 
surer.] 

New  Amsterdam  Casualty  Co.  v.  Saloman  (111.  App.): 

43  National  Corporation  Reporter  (November  9,  1911) 
433. 

Will — Devise  of  Insurance  Proceeds — Liability  for  Debts: 

Testator  devised  a  policy  to  H  stipulating  in  his  will  that 
H  should  have  all  of  the;  benefits  accruing  thereunder.  By 
another  provision  of  the  will,  he  directed  that  his  debts  be  paid 
out  of  other  property.  Held,  That  the  policy  was  intended  by 
the  testator  to  be  an  absolute,  specific  legacy  free  from  any 
liability  for  the  payment  of  his  debts,  notwithstanding  his  other 
personal  property  was  insufficient  to  satisfy  his  debts. 

[Judg-ment  directing:  sale  of  realty  to  pay  debts  below.     Here 
affirmed.] 

Jones  V.  Huntley  et  al.  (N.  C.  S.  C.) : 

72  Sbutheastem  Reporter  (November  11,  1911)   353. 

Bankruptcy— Assets— Wife's  Policy— Statute: 

Sec.  70a  of  the  Bankrupt  Act  of  1898,  provides  that  the  trus- 
tee in  bankruptcy  shall  be  vested  with  all  property  of  the  bank- 
rupt "except  in  so  far  as  it  is  to  property  which  is  exempt" 
Sec.  6a  provides  that  the  act  shall  not  affect  the  allowances 
made  by  the  laws  of  any  state.    Sec.  6944  Mo.  Rev.  St  1899,  pro- 
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▼ides:  Any  policy  of  insurance  heretofore  or  hereafter  made  by 
any  Insurance  company  on  the  life  of  any  person,  expressed  to 
be  for  the  benefit  of  the  wife  of  the  insured,  shall  inure  to  her 
separate  benefit,  independently  of  the  creditors,  executors  and 
administrators  of  the  husband.  Held,  That  where  a  policy  is 
made  payable  on  the  death  of  the  insured  to  his  wife  by  name 
as  beneficiary,  it  is  one  expressed  to  be  for  her  benefit  within 
the  meaning  of  the  statute,  notwithstanding  the  fact  that  by  its 
terms  the  insured  is  given  the  right  to  change  the  beneficiary  or 
to  surrender  it  for  its  surrender  value  and  such  a  policy,  which 
was  so  payable  at  the  time  of  the  bankruptcy  of  the  insured, 
whether  it  be  regarded  as  the  property  of  the  wife  or  as  exempt 
property  of  the  husband,  did  not  pass  to  his  trustee,  who  cannot 
recover  the  same,  even  though  the  right  of  the  wife  may  be 
subsequently  extinguished,  or  though  she  does  not  set  up  any 
claim  thereto.' 

[Trustee's  petition  dismissed.] 

In  re  Orear  (U.  S.  C.  C.  A.,  8th  Clr.) : 

189  Federal  Reporter  (November  16,  1911)    888. 

Compromise — Impeachment  for  Fraud — Federal  Court  Rule: 

Insured  surrendered  a  policy,  in  consideration  of  the  pay- 
ment of  60  per  cent  of  its  face.  The  amount  of  loss  was  not 
ascertained  at  the  time.  The  agent  of  the  company  had  repre- 
sented to  insured  that  the  company  was  "down  and  out"  and 
was  unable  to  continue  business.  Held,  That  the  transaction 
was  a  compromise,  and  even  though  procured  by  fraud,  would 
bar  an  action  at  law  in  the  federal  courts  for  the  balance  of  the 
face  of  the  policy. 

[Judgment  for  company.] 

O'Connell  et  al.  v.  American  Fire  Ins.  Co.   (U.  S.  C.  C, 
Cal.) : 

189  Federal  Reporter  (November  16,  1911)   1018. 

Bailor  and  Bailee — Agreement  to  Insure — Evidence: 

In  an  action  by  an  owner  to  recover  the  value  of  a  piano, 
or  the  insurance  received  thereon,  where  the  bailee  denied  any 
agreement  to  store  the  piano  or  insure  it,  and  the  owner  testified 
that  when  she  delivered  the  piano  to  defendant  she  directed 
him  to  store  and  insure  as  he  had  always  done  before,  her  tes- 
timony as  to  her  previous  dealings  with  defendant  concerning 
the  storage  and  insurance  of  the  same  piano,  and  a  letter  from 
defendant  to  plaintiff's  husband,  which  contained  a  statement 
of  charges  for  insurance  on  the  piano  for  at  least  two  years 
immediately  preceding  its  loss,  were  competent  and  relevant 
So  also  were  conversations  between  the  parties  with  reference 
to  the  insurance  as  tending  to  establish  the  agreement  between 
them. 

[Judgrment    for    plaintiff    below.      Here    affirmed    against    de- 
fendant] 
Schroeder  v.  Mauzy  (Cal.  D.  C.  A.): 

118  Pacific  Reporter  (November  20.  1911)   459. 
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Principal    and    Surety — Bond    Indemnifying    State — Action    by 

Strangers  to  Consideration: 

The  rule  of  common  law  that  the  plaintiff  in  an  action  on  a 
simple  contract  must  be  the  person  from  whom  the  considera* 
tion  of  the  contract  actually  moves  and  that  a  stranger  to  Uie 
consideration  cannot  sue  upon  the  contract,  may  be  waived  for 
the  benefit  of  laborers  and  materialmen  working  for  or  supplying 
material  to  a  contractor  engaged  in  the  construction  of  publio 
works  by  statutory  provision,  where  the  legislative  intent  is 
clear  and  explicit,  and,  even  in  the  absence  of  such  statutory 
provision,  the  rule  may  be  waived  by  a  contract  voluntarily  en* 
tered  into  with  a  State  or  municipality,  provided  there  is  na 
statutory  provision  to  the  contrary;  but  where,  as  in  the  good 
roads  act  of  May  1,  1905,  P.  L.  318  Pa.,  the  statute  clearly  in- 
tends that  the  bond  shall  be  for  the  protection  of  the  State 
alone  and  limits  its  amount  so  as  to  preclude  the  possibility  of 
protecting  others  without  possible  injury  to  the  interests  of  the 
State,  the  insertion  of  a  clause  giving  to  laborers  and  material- 
men the  protection  of  the  bond  and  the  right  to  sue  upon  it  for 
their  own  benefit  in  the  name  of  the  commonwealth  is  in  dero- 
gation of  the  rights  of  the  State  and  void. 

Same — ^Action   on   Bond — Release — Failure  to    Reserve   Part  of 

Contract  Price: 

In  an  action  on  a  bond  securing  the  obligee  against  loss  by 
reason  of  the  default  of  the  principal  therein  named,  and  also 
giving  laborers  and  materialmen  the  protection  of  the  bond  and 
the  right  to  sue  thereon,  it  is  no  defense  in  an  action  by  them 
against  the  surety  that  the  obligee  has  paid  the  full  contract 
price  in  violation  of  its  contract  to  reserve  10  per  cent  thereof 
until  the  release  of  the  bond. 

Same — Bond — ^"Labor  Done  and  Material  Furnished": 

In  such  a  contract  of  suretyship,  the  words  "labor  done  and 
material  furnished"  apply  only  to  such  labor  and  materials  as 
enter  into  the  construction  and  structure  of  the  component  parts 
of  the  finished  whole  and  do  not  include  tools  or  machinery  used 
to  facilitate  the  work,  loss  of  time  or  buildings  used  in  connec- 
tion therewith. 

[Judgment  for  defendant  non  obstante  verdicto.] 
Commonwealth,  for  use,  v.  Good  and  Empire  State  Surety 
Co.  (Clinton  Co.,  Pa.,  C.  P.) : 

68  The  Legal  InteUJgencer  (November  24,  1911)  684. 

Dissolution  of  Company — Parties — Statute: 

Par.  10,  sec.  6",  of  the  Acts  of  April  4,  1873,  P.  L.  20  (Pa.), 
provides:  "The  insurance  commissioner  is  hereby  empowered 
to  institute  suits  and  prosecutions,  either  by  the  attorney-gen- 
eral or  such  other  attorney  as  the  commissioner  may  designate, 
for  any  violation  of  this  act;  and  the  commissioner  shall  be 
made  a  party  to  any  proceedings  instituted  for  the  purpose  of 
closing  up  the  affairs  of  any  company,  when  the  same  shall  not 
be  in  the  name  of  the  commonwealth."  Heldy  That  to  wind  up 
the  affairs  of  an  insurance  company  and  to  have  a  receiver  ap- 
pointed the  proceedings  "must  be  brought  under  the  Act  of 
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April  4,  1873,  P.  L.  20.  either  at  the  suit  of  the  commonwealth 
or  hy  a  suit  to  which  the  insurance  commissioner  is  a  party; 
otherwise,  the  appointment  of  such  a  receiver  is  void  and  con- 
fers on  him  no  authority  to  sue  policyholders  for  assessments. 
[Judgment  for  defendant] 

Farmers'  Mutual  Ins.  Co.  v.  Jenkins  (Butler  Co.,  Pa,,  C. 
P.): 

68  The  Legal  Intelligencer  (November  24.  1911)  086. 

Assignment — Wrongful    Disbursement   of   Insurance   Proceeds — 

Estoppel: 

After  plaintiff's  store  burned  certain  of  his  creditors,  among 
whom  were  A.  Krolik  &  Co.,  acting  by  their  agent,  Fizel,  who,  in 
concert  with  the  defendants,  Craig,  Wright  &  Walker,  insurance 
adjusters,  induced  plaintiff  to  transfer  the  collection  of  his  in- 
surance to  Craig,  Wright  &  Walker,  and  to  give  over  to  him 
(Pixel)  the  settlement  of  his  affairs  with  his  creditors.  Fixel 
knew  that  no  arrangement  had  been  made  between  plaintiff  and 
the  adjusters  as  to  their  compensation,  and  without  plaintiff's 
consent  or  knowledge  authorized  the  adjusters  to  take  110,000 
of  the  120,000  insurance  money,  which  he  knew  was  a  grossly 
excessive  compensation.  Fixel  had  agreed  that  this  money  would 
be  deposited  In  a  certain  bank  for  plaintiff's  benefit.  Held,  That 
the  fact  that  plaintiff  had  indorsed  other  checks  to  the  adjusters 
after  knowledge  of  the  payment  of  $10,000  to  them  did  not  con- 
firm such  payment  and  would  not  estop  him  from  holding  Fixel 
for  his  wrongful  act. 

[Judgment   for   defendants   below.     Here   reversed   In   favor   of 
plaintiff.] 

Dillon  V.  Krolik  et  al.  (Mich.  S.  C.) : 

132    Northwestern    Reporter    (November    24,    1911) 
1041. 

Principal  and  Surety — Bond — Expiration: 

The  bond  was  issued  on  an  application  made  by  the  princi- 
pal, a  town  supervisor,  on  which  bond  he  agreed  to  pay  a  pre- 
mium of  $20  per  annum  in  advance,  during  the  continuance  of 
the  bond,  and  to  file  with  the  surety  certificates  of  each  and 
every  examination  made  of  his  office.  There  was  no  time  stated 
in  either  the  application  or  the  bond  for  its  expiration.  His 
term  of  office  was  two  years.  He  was  re-elected  to  succeed  him- 
self. After  his  re-election  no  new  bond  was  given,  but  he  paid 
to  defendant,  as  they  became  due,  the  third  and  fourth  years' 
premiums.  Held,  That  the  surety  was  liable  on  the  bond  for 
defaults  occurring  after  the  expiration  of  the  first  term,  as  the 
bond  continued  to  run  from  year  to  year  upon  payment  of  the 
annual  premiums. 

Same — Same — Rule  of  Construction: 

A  surety  bond  executed  for  a  consideration  by  a  corpora- 
tion organized  to  make  such  bonds  for  profit  is  not  construed 
according  to  the  rules  applied  to  ordinary  sureties.  The  bond 
is  in  the  terms  prescribed  by  the  surety,  and  doubtful  language 
is  construed  against  it  and  in  favor  of  the  indemnity  which  the 
assured  had  reasonable  grounds  to  expect 
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Same— Act8  of  Agent — Estoppel: 

Renewal  receipts  executed  by  an  agent  of  a  surety  company 
who  had  no  authority  to  issue  bonds,  after  the  expiration  of  the 
original  bond,  where  the  company  received  such  renewal  pre- 
miums and  retained  them,  are  binding  on  the  company. 
[Judgment  for  plaintiff.] 

Town  of  Whltestown  v.  Title  Guaranty  &  Surety  Co.  (On- 
ondaga Co.,  N.  Y.  S.  C,  Sp.  Tr.) : 

181  New  York  Supplement  (November  27,  1911)   390. 

Libel  and  Slander— Privileged  Communioations: 

Privileged  communications  are  of  two  kinds:  Those  which 
are  absolutely  privileged,  and  those  which  are  qualifiedly  privi- 
leged. An  ingredient  essential  to  constitute  libel  is  malice,  and 
communications  alleged  to  be  libelous  are  privileged,  and  will 
not  sustain  an  action  for  libel  when  they  are  made  upon  such 
occasions  and  under  such  circumstances  as  repel  the  legal  infer- 
ence of  malice.  A  communication  is  held  to  be  qualifiedly  priv- 
ileged when  it  is  made  in  good  faith  upon  any  subject-matter  in 
which  the  person  making  the  communication  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  and  to  a  person  having 
a  corresponding  Interest  or  duty,  although  it  contains  matter 
which,  without  such  privilege,  would  be  actionable.  Upon  such 
occasion  and  under  such  circumstances,  although  the  matter 
communicated  is  defamatory  and  false,  the  law  will  not  infer 
malice,  but  the  existence  thereof  must  be  shown  by  some  evi- 
dence beyond  the  falsity  of  the  statements  communicated. 

Same — Same — Principal  and  Agent: 

Communications  made  by  a  principal  to  an  agent,  or  by  an 
agent  to  a  principal,  relative  to  the  subject-matter  of  the  busi- 
ness of  the  agency  or  employment,  and  containing  information 
or  giving  direction  relative  thereto,  fall  within  the  class  of  priv- 
ileged communications,  although  they  contain  defamatory  mat- 
ter concerning  a  third  person.  If  the  statements  are  published 
by  one  In  good  faith  to  another,  In  order  to  protect  his  own  in- 
terest or  to  protect  the  corresponding  interest  of  the  other  in 
the  matter  in  which  both  parties  are  concerned,  then  such  state- 
ments are  privileged  when  the  subject-matter  of  the  publication 
makes  it  reasonably  necessary  under  the  circumstances  to  ac- 
complish the  purpose  desired. 

Same — Same — Same: 

A  life  insurance  company  employed  plaintiff  as  a  local  agent 
and  also  insured  him.  Subsequently  it  requested  a  credit  com- 
pany to  make  a  report  upon  him,  which  it  did,  stating  that  he 
had  been  a  man  of  prominence  as  a  railroad  official,  but  that  his 
negligence  caused  his  downfall,  and  not  many  years  before  he 
had  returned  to  the  railroad  service  as  a  telegrapher,  and  had 
caused  a  wreck  by  his  carelessness,  that  years  before  he  had 
a  reputation  for  paying  too  much  attention  to  women,  but  noth- 
ing had  been  heard  as  to  that  the  past  few  years,  and  that  he 
did  not  drink  habitually,  but  looked  rather  bloated,  which  would 
prevent  the  risk  being  first  class;  that  he  had  a  fine  family,  but 
had  not  been  prosperous  in  recent  years,  and  the  risk  could  not 
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be  classed  as  more  than  "good."  Defendant  forwarded  this  re- 
port to  its  medical  examiner  and  to  its  general  agent,  who  em- 
ployed plaintiff.  HeliJL,  That  the  report  was  a  privileged  com- 
munication as  between  the  insurance  company  and  its  medical 
examiner  and  general  agent;  both  of  them  having  an  interest  in 
the  facts  stated  therein  by  reason  of  their  duties  to  the  com- 
pany in  insuring  plaintiff  and  appointing  him  as  local  agent;  and 
the  facts  stated  therein,  not  being  unnecessary. 

Same — Same: 

The  privileged  character  of  a  communication  was  not  lost 
because  it  was  incidentally  brought  to  the  notice  of  the  stenog- 
rapher in  the  office  of  the  person  to  whom  made. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Bohlinger  v.  Germania  Life  Ins.  Co.  (Ark.  S.  C): 

140  Southwestern  Reporter  (November  29,  1911)  257. 

Action  on  Premium  Note — Cancellation— Consideration: 

Plaintiffs,  as  agents  of  an  insurance  company,  secured  de- 
fendants' applications  for  two  policies  in  the  company  they  rep- 
resented. The  policies  were  issued  and  delivered  to  defendants 
and  their  note  for  1302.80,  payable  March  1,  1910,  was  given  for 
the  premiums  thereon.  On  January  4,  1910,  the  defendants 
called  on  plaintiffs,  paid  175.50  on  account  of  the  indebtedness 
and  requested  the  return  or  cancellation  of  the  note  on  the 
ground  that  they  did  not  wish  to  have  outstanding  obligations 
appear  on  their  books.  Plaintiffs  then  destroyed  the  note.  The 
controversy  is  over  what  took  place  at  this  meeting,  plaintiffs 
claiming  that  the  note  was  destroyed  simply  as  an  accommoda- 
tion to  defendants  upon  their  promise  to  pay  the  balance  of  the 
indebtedness  by  March.  Defendants  claim  that  it  was  then 
agreed  that  they  should  pay  the  premiums  quarterly  instead  of 
annually,  and  that  $75.50  was  paid  as  the  first  quarterly  pre- 
mium. It  is  admitted  that  the  amount  paid,  though  one-fourth 
of  the  annual  premium,  was  $4.60  less  than  the  quarterly  pre- 
mium would  have  been.  Held,  That  when  defendants  gave  their 
note  to  plaintiffs  in  settlement  of  the  premiums  it  constituted 
an  indebtedness  to  plaintiffs  as  Individuals,  based  on  a  valid 
consideration,  the  policy  reciting  that  the  extension  of  time  was 
an  accommodation  by  the  plaintiffs,  not  the  company.  The  can- 
cellation of  the  note  and  the  agreement  that  the  premiums 
should  be  paid  quarterly  was  not  a  cancellation  of  the  indebted- 
ness. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  defend- 
ants.] 

Allen  et  al.  v.  Batz  et  al.  (Minn.  S.  C.) : 

133  Northwestern  Reporter  (December  1,  1911)  79. 

English  Stamp  Act — Settlement  of  Policy— Provision  for  Keeping 

up  Premiums:' 

Sec.  104,  sub-sec.  1,  of  the  English  Stamp  Act  1891,  pro- 
vides that  an  instrument  whereby  any  money  which  may  be- 
come due  upon  any  policy  of  insurance  is  settled  shall  be  charged 
with  ad  valorem  duty  in  respect  of  that  money.    "(2)  Provided 
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as  follows:  (a)  Where,  in  the  case  of  a  policy,  no  provision  is 
made  for  keeping  up  the  policy,  the  ad  valorem  duty  is  to  be 
charged  only  on  the  value  of  the  policy  at  the  date  of  the  in- 
strument" Held,  That  where  money,  to  become  due  or  pay- 
able under  a  policy  of  life  insurance,  was  ''settled"  by  an  instru- 
ment dated  in  1894,  which  contained  no  provision  for  keeping 
up  the  policy,  but  the  policy  was  in  fact  protected  by  a  cove- 
nant, still  applicable,  for  the  payment  of  the  premiums,  such 
covenant  being  contained  in  a  previous  instrument  executed 
when  the  policy  was  effected  in  1892,  provision  was  "made  for 
keeping  up  the  policy"  within  the  meaning  of  the  proviso  2 
(a)  to  sec.  104  of  the  Stamp  Act  1891,  and  that,  for  the  purpose 
of  stamping  the^  instrument  of  1894,  the  ad  valorem  duty  was 
chargeable  in  respect  of  the  full  amount  of  the  policy  moneys, 
and  not  only  on  the  value  of  the  policy  at  the  date  of  the  in- 
strument. Held,  further.  That  it  is  not  necessary  for  the  pur- 
pose of  the  sub-section  that  the  provision  should  be  contained 
in  the  particular  instrument  which  is  sought  to  be  charged  with 
duty. 

[Judgment  in  favor  of  Commissioners  of  Inland  Revenue.] 
Duke  of  Northumberland  v.  Commissioners  of  Inland  Rev- 
enue (Eng.  C.  A.) : 

[1911]    2   Kingr's   Bench    (The   Law   Reports,   Decem- 
ber 1,  1911)   1011. 

Credit  Insurance — Policy — Risk — Rating  of  Debtors — "And": 

The  plaintiff  seeks  to  recover  on  a  credit  policy  for  loss  on 
account  of  the  bankruptcy  of  one  S,  plaintiff's  debtor.  At- 
tached to  the  policy  and  made  a  part  of  it  is  a  schedule  called 
"a,"  indicating  the  risk  which  the  defendant  assumed.  This 
schedule  contained  a  list  of  letters  and  figures  indicating  the 
ratings  published  by  a  specified  mercantile  agency.  S  was  an 
old  customer,  and,  as  to  old  customers  the  policy  provided: 
"old  customers  of  the  indemnified  possessing  a  capital  and 
credit  rating  other  than  specified  in  the  above  schedule,  or 
who  are  rated  entirely  blank  as  to  both  capital  and  credit,  or 
whose  names  are  not  printed  in  the  designated  mercantile 
agency  book,  shall  be  covered  for  goods  shipped  during  the 
term  of  the  attached  bond."  The  rating  of  S  as  given  by  the 
designated  mercantile  agency  was  "-4"  which  was  credit  rating 
only.  Held-,  That  S,  not  being  of  any  of  the  classes  embraced 
by  the  policy,  the  policy  did  not  indemnify  against  the  loss  oc- 
casioned by  her  bankruptcy.  Held,  further,  That  the  word  "and" 
could  not  be  read  "or." 

Same — Same — Same — Initial  loss: 

Where  the  policy  provided  only  for  the  payment  of  losses 
exceeding  an  "initial"  loss  by  the  insured  of  $750,  the  insurer 
was  not  liable  where  Insured's  loss  was  by  reason  of  the  failure 
Of  his  customer  was  only  $195. 

[Judgment   for   plaintiff   below.      Here   reversed   in   favor   of 
company.] 

Paskusz  et  al.  v.  Philadelphia  Casualty  Co.  (N.  Y.  S.  C, 
App.  Div.): 

131  N.  Y.  Supp.  (December  4,  1911)  421. 
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Personal  Injury  Action — Evidence — Liability  Insurance: 

Evidence  that  a  defendant  in  an  action  for  damages  is  in- 
sured against  loss  by  reason  thereof  is  not  admissible,  and  it 
would  undoubtedly  be  Improper  for  counsel  for  plaintiff  to  en- 
deavor to  get  such  a  fact  before  the  Jury  by  question  designed 
solely  for  that  purpose.  While  it  is  entirely  proper  for  counsel 
to  ask  jurors  such  questions  as  may  reasonably  be  necessary  to 
ascertain  whether  they  are  free  from  bias  or  interest  that  may 
affect  their  verdict,  it  is  improper  to  ask  questions  in  such  a 
way  as  to  bring  the  fact  of  such  insurance  before  the  jurors. 
Counsel  should  be  fair  toward  the  court  and  the  defendant  in 
such  matters,  and  unfairness  on  their  part  having  the  effect  of 
bringing  the  fact  of  insurance  to  the  attention  of  the  jury  might 
well  be  regarded  as  prejudicial  misconduct. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant.] 

Pierce  v.  United  Gas  &  Electric  Co.  (Cal.  S.  C.) : 

118  Paciflc  Reporter  (December  4,  1911)  700. 

Foreign   Company — Actions — Authority  to    Do   Business — Plead- 
ing: 

Plaintiff  is  the  assignee  of  an  account  stated,  rendered  by 
an  insurance  agent  who  represented  the  assignor  in  soliciting 
insurance.  The  defendant  contends  that  since  the  plaintiff  did 
not  show  that  his  assignor  was  authorized  to  do  business  in  New 
York,  as  required  by  Sec.  9  of  the  Ins.  Laws  (Consol.  Laws  1909, 
c.  28).  and  because  he,  defendant,  was  prohibited  by  Sec.  50  from 
acting  as  agent,  the  action  could  not  be  maintained.  Heidi  That 
this  was  matter  of  defense  and  should  have  been  pleaded. 

Same — Same — Same — Statute: 

The  prohibition  in  section  15  of  the  general  corporation  law 
(Consol.  Laws  N.  Y.  1909,  c.  23)  against  the  maintenance  of  ac- 
tions in  this  State  by  a  foreign  stock  corporation,  doing  business 
in  this  State,  without  procuring  a  certificate  authorizing  it  to 
transact  business  here,  is  against  the  maintenance  of  actions 
upon  contracts  made  in  this  State  only. 

[Order   vacatlnff   warranty   of   attachment   below.     Here   re- 
versed and  attachment  reinstated.] 
Bremer  v.  Ringe  (N.  Y.  S.  C,  App.  Div.) : 

131  New  York  Supplement  (December  4,  1911)  487. 


Burglary  Insurance — Policy — Increase  of  Risk: 

Employment  of  workmen  to  paint  his  house  and  to  relay 
the  floors  therein,  without  first  obtaining  the  company's  written 
consent,  did  not  constitute  a  "change  in  the  conditions  and  cir- 
cumstances of  the  risk,''  within  the  meaning  of  the  policy  so 
as  to  avoid  it. 

[Judgment  for  company  below,  126  N.  Y.  Supp.    Here  reversed 

against   company.] 
Graf  V.  National  Surety  Co.  (N.  Y.  S.  C,  App.  Div.) : 

131  New  York  Supplement  (December  4,  1911)  648. 
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Premium  Note^Negotlablifty: 

A  letter  addressed  by  an  applicant  to  an  insurance  agent 
acknowledging  receipt  of  a  policy  and  concluding:  "I  promise 
to  pay  you  or  your  order  the  first  annual  premium,  amouuting 
to  163.10/'  is  a  "negotiable  instrument"  within  Sees.  20  and  22 
N.  Y.  Negotiable  Instruments  Law  (Laws  1897,  c.  612).  The 
mere  fact  that  it  contained  language  from  which  it  appears  that 
the  consideration  for  the  promise  was  an  indebtedness  for  a 
balance  remaining  unpaid  of  the  first  annual  premium  upon  a 
policy  of  insurance  upon  defendant's  life,  which  had  been  ac- 
tually delivered  to  him,  would  not  make  it  non-negotiable  now 
under  the  "custom  and  usages  of  merchants." 

Same — Same — Unconditional  Promise: 

An  applicant  for  insurance  addressed  the  following  letter 
to  the  insurer's  agent:  '1  hereby  acknowledge  having  received 
from  Mr.  W.  E.  Watts  policy  No.  1447474,  being  for  |1,000.00,  on 
my  life,  in  the  Equitable  Life  Assurance  Society.  You  are  au- 
thorized and  requested  to  place  the  said  policy  in  force  from 
this  date,  and  I  promise  to  pay  you  or  your  order  the  first  an- 
nual premium  amounting  to  153.10."  Held,  That  the  promise  to 
pay  the  premium  was  not  conditional  because  of  the  words: 
"You  are  authorized  and  requested  to  place  said  policy  in  force 
from  this  date."  The  policy  became  effective  immediately  upon 
delivery,  the  directions  in  the  letter  being  mere  surplusage. 

Policy — Delivery — Completion  of  Contract: 

Where  a  policy  has  been  delivered  with  the  authority  of  the 
insurer's  general  agent,  it  immediately  becomes  a  binding  con- 
tract enforceable  in  favor  of  the  assured,  even  if  the  premium 
has  not  been  actually  received  by  the  company. 

[Judginent   for   plaintiff   below.      Here   affirmed   in   favor   of 
plaintiff.] 

Equitable  Trust  Co.  v.  Taylor  (N.  Y.  S.  C,  App.  Dlv.) : 

131  New  York  Supplement  (December  4,  1911)  476. 

Assignment  of   Policy — Fraudulent   Conveyance— Suffiolenoy    of 
Proof: 

More  than  three  years  before  making  an  assignment  for  the 
benefit  of  his  creditors,  the  debtor  assigned  in  writing  his  inter- 
est in  the  proceeds  of  a  policy  to  plaintiff,  who  had  a  preferred 
claim  against  him.  There  was  nothing  on  the  face  of  the  assign- 
ment to  subject  it  to  suspicion.  Held,  That  the  proofs  of  these 
facts  established  a  prima  facie  case  in  plaintiff's  favor  as  against 
the  assignee  for  creditors. 

[Judgment   for   plaintiff  below.     Here   affirmed   in   favor  of 
plaintiff.] 

McGoodwin's  Assignee  v.  Finn  (Ky.  C.  A.) : 

140  Southwestern  Reporter  (December  6,  1911)  576. 

Bankruptcy — Equitable    Assignment    of    Insurance    Proceeds — 

Agency — Notice: 

The  insolvent,  prior  to  the  granting  of  a  petition  in  bank- 
ruptcy, directed  certain  insurance  agents  who  were  clothed  only 
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with  authority  to  solicit  Insurance,  deliver  policies  and  collect 
premiums,  to  pay  to  one  of  his  creditors  the  proceeds  of  insur- 
ance due  him  on  account  of  a  loss.  No  part  of  these  proceeds 
had  ever  come  into  the  hands  of  such  agents.  Held,  That  notice 
to  these  agents,  without  notice  to  the  company  they  represented, 
was  insufficient  to  constitute  an  equitahle  assignment  as  against 
the  insolvent's  trustee  in  bankruptcy,  since  the  equity  of  a  re- 
ceiver in  bankruptcy  to  a  fund  in  the  hands  of  a  debtor  of  the 
bankrupt  is  equal  to  the  equity  of  a  creditor  of  the  bankrupt 
holding  an  order  of  which  the  debtor  has  no  knowledge.  Notice 
to  the  company  was  necessary  to  effect  such  assignment  as 
against  the  trustee. 

Same — 8amt — SufTiciency  of  Assignment: 

The  insolvent,  prior  to  the  granting  of  a  petition  in  bank- 
ruptcy, directed  certain  insurance  agents,  who  were  clothed  only 
with  authority  to  solicit  insurance,  deliver  policies  and  collect 
premiums,  to  pay  to  one  of  his  creditors  the  proceeds  of  insur- 
ance due  him  on  account  of  a  loss.  The  policies  were  assigned 
to  this  creditor.  Checks  for  the  amount  of  the  insurance  pay- 
able to  the  order  of  the  insolvent  and  his  creditor  jointly  were 
sent  by  the  company  to  their  agents  prior  to  the  filing  of  the 
petition  in  bankruptcy.  The  creditor  contends  that  when  the 
checks  reached  the  agents  they  at  once  became  subject  to  the 
insolvent's  order.  Held^  That  by  reason  of  the  fact  of  the 
checks  being  made  payable  to  the  insolvent  and  his  creditor 
jointly,  they  were  not  subject  to  the  separate  order  of  either, 
and  when  received  by  the  agent  were  therefore  not  subject, to 
the  original  order  made  by  the  insolvent  Such  order  created 
no  lien  in  favor  of  the  creditor  as  against  the  trustee. 

Same — Same — Preference  of  Creditors: 

A  partnership,  after  suffering  a  fire  loss,  was  insolvent  and 
assigned  its  policies  of  insurance  te  a  dry  goods  company^  to 
which  it  was  indebted.  Thereafter  and  within  four  months  prior 
to  bankruptcy,  intervener,  another  creditor,  having  reasonable 
cause  to  believe  that  the  partnership  was  insolvent,  procured 
an  order  from  the  partnership  on  the  insurance  agents  for  pay- 
ment of  its  account  out  of  the  insurance  money.  Held,  That 
such  order  constituted  a  preference  and  was  not  valid  as  against 
the  firm's  trustee  in  bankruptcy. 

[Claim   of   intervening   creditor   denied   below.     Here   affirmed 

against  creditor.] 
In  re.  The  Leader   (Plunkett-Jarrell-McRea  Grocery  Co., 
Intervener)  (U.  S.  D.  C,  Ark.): 

190  Federal  Reporter  (December  14,  1911)  624. 

Anti-Trust  Law — ^Applicability  to  Insurance  Corporatlona — ^"Com- 
merce": 

Art  2,  c.  91a,  Comp.  St  Neb.  1911,  entitled:  "An  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies, and  to  prohibit  the  giving  or  receiving  of  rebates  on  the 
transportation  of  property,  and  to  provide  a  penalty  for  the  vio- 
lation thereof,"  and  commonly  known  as  the  "Anti-Trust  Law," 
is  not  binding  on  insurance  companies;  and  they  are  therefore 
not  required  to  comply  with  it  by  filing  with  the  attorney  gen- 
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oral  the  statement  described  therein,  since  an  insurance  com- 
pany  in  transacting  an  insurance  business  is  not  engaged  in 
•trade"  or  "commerce"  within  the  law. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

State  V.  American  Surety  Co.  (Neb.  S.  C.) : 

138  Northwestern  Reporter  (December  15,  1911)  286. 

Fidelity  Insurance^Bcnd — Rule  of  Construction: 

Where  a  fidelity  policy  is  susceptible  of  more  than  one  con- 
struction, the  one  favorable  to  insured,  if  consistent  with  the 
objects  for  which  the  policy  was  given,  must  be  adopted. 

Same — Same — Risk — Duties  of  Employe — "Can": 

A  fidelity  bond  stipulated:  "The  company  shall  ♦  ♦  ♦ 
make  good  and  reimburse  to  the  said  employer  suQh  pecuniary 
loss  as  may  be  sustained  by  the  employer  by  reason  of  the  fraud 
or  dishonesty  of  the  said  employe  in  connection  with  the  duties 
of  his  office  or  position:  ♦  ♦  ♦  Provided,  that  the  employe 
can  perform  other  duties  than  those  properly  belonging  to  the 
position  mentioned  in  this  bond  without  notice  of  such  change 
being  given  the  company."  Held,  That  under  this  stipulation, 
there  being  no  express  limitation  as  to  other  duties,  it  covered 
the  acts  of  the  employe  in  doing  all  duties  consistent  with  the 
object  for  which  the  bond  was  given.  Such  bond  covered  loss 
occasioned  by  fraud  of  an  employe  while  acting  as  cashier,  al- 
though his  duties  as  given  in  the  bond,  were  that  of  assistant 
cashier.  The  word  '*can"  as  used  in  the  bond  is  to  be  taken  as 
meaning  "may." 

Same — Same — Same — Same : 

A  fidelity  bond  insuring  a  bank  against  loss  occasioned  by 
reason  of  fraud  of  its  assistant  cashier,  owning  6  per  cent,  of 
the  capital  stock  of  the  bank,  is  terminated  when  the  assistant 
cashier,  without  notice  to  insurer,  acquires  a  majority  of  the 
stock  of  the  bank,  and  becomes  a  director,  and  acts  as  cashier, 
aince  the  object  of  the  policy  is  not  to  insure  the  employer 
against  his  own  fraudulent  acts. 

[Judgrment    for   plaintiff  below.     Here   reversed   in   favor  of 
company.] 

Farmers'  &  Merchants'  State  Bank  of  Verdon  v.  United 
States  Fidelity  &  Guaranty  Co.  (S.  D.  S.  C): 

133  Northwestern  Reporter  (December  16,  1911)  247. 

Railroad  Relief  Association — ^Acceptance  of  Benefits — Release — 

Fraud— Evidence: 

In  an  action  by  an  employe  of  a  railroad  company  for  per^ 
sonal  injuries,  where  such  employe  had  accepted  benefits  from 
the  relief  fund  maintained  by  the  company  in  satisfaction  of  his 
claim,  parol  evidence  was  admissible  to  show  that  such  employe 
was  induced  to  accept  the  benefits  by  reason  of  a  promise  of  the 
company  to  give  him  employment,  and  that  the  company  had 
breached  its  promise,  thereby  relieving  the  employe  from  the 
effect  of  the  acceptance  of  benefits,  so  as  to  entitle  him  to  sue 
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the  company  for  damages  for  his  injuries;  a  release  so  procured 
was  no  bar  to  an  action  for  the  injuries  sustained,  the  company 
having  broken  its  promise  to  give  employment 

Same— Same— Compromise^Performance: 

One  relsing  on  a  contract  of  compromise  and  settlement 
calling  for  the  performance  by  him  of  certain  acts  must  show  a 
performance  of  such  acts. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Wacksmith  v.  Atlantic  Coast  Line  R.  Co.  (N.  C.  S.  C.) : 

72  Southeastern  Reporter  (December  16,  1911)  818. 

Railroad  Relief  Association— Acceptance  of  Benefits — Release- 
Consideration: 

Before  joining  the  relief  department  of  the  defendant  rail- 
road company  each  employe  is  required  to  sign  a  written  appli- 
cation, wherein  he  agrees  that,  in  consideration  of  the  amounts 
paid  and  to  be  paid  by  the  company  for  the  maintenance  of 
such  relief  department,  the  acceptance  of  benefits  paid  out  of 
the  funds  of  such  relief  department  shall  operate  as  a  release 
of  all  claims  against  the  company  arising  out  of  personal  in- 
juries. The  relief  department  was  under  the  absolute  control  of 
the  defendant  with  power  to  determine  the  amount  of  contribu- 
tions to  be  made  by  its  members.  The  fund  was  contributed  by 
the  members  of  the  department;  the  defendant  was  not  a  mem- 
ber and  contributed  no  part  of  the  funds.  Held^  That  the  accept- 
ance of  benefits  from  the  relief  department  furnished  no  consid- 
eration for  a  release  of  a  claim  for  personal  injuries,  and  would 
not  affect  the  right  to  recover  therefor. 

Same — Same — Same^Executory  Agreement: 

It  is  the  "acceptance  of  benefits,"  not  the  acceptance  of  a 
promise  to  pay  benefits,  that  bars  a  recovery.  The  transaction 
partakes  of  the  nature  of  an  accord  and  satisfaction,  which  to 
be  effectual,  must  be  performed  in  its  entirety.  If  performed 
in  part  only,  the  original  right  of  action  remains,  and  the  party 
to  be  charged  is  allowed  what  he  has  paid  in  diminution  of  the 
amount  claimed  in  the  absence  of  an  express  stipulation  that 
the  acceptance  of  the  part  shall  have  the  effect  of  preventing  the 
prosecution  of  an  action  to  recover  damages  for  negligence. 

Same — Same — Same— Validity  of  Agreement: 

The  regulations  of  a  railroad  relief  association  provided 
that  the  acceptance  of  benefits  for  injury  would  operate  as  a 
release  and  satisfaction  of  all  claims  against  the  company  for 
such  injury.  Each  employe,  upon  applying  for  membership,  was 
required  to  sign  an  application  agreeing  to  such  regulation.  The 
plaintiff  insists  that  such  an  agreement  was  void  as  against 
public  policy  in  that  they  had  for  their  object  the  exemption  of 
the  employer  from  liability  for  negligence.  Held,  That  by  agree- 
ing that  Vie  acceptance  of  benefits  would  operate  as  a  release, 
the  employe  merely  agreed  that,  after  the  injury  is  sustained 
and  his  cause  of  action  accrues,  he  will  elect  to  either  accept 
the  benefits  of  the  relief  department  or  hold  the  company  for 
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damages  for  Its  negligence — that  he  will  not  do  both.  By  such 
agreement  he  does  not  waive  or  agree  to  waive  any  right  of 
action  secured  to  him  by  law.  The  regulation  making  the  ac- 
ceptance of  benefits  optional  with  the  employe  for  the  settle- 
ment of  injuries  sustained,  and  not  an  attempt  from  future  lia- 
bility, is  valid,  and  where  an  employe  voluntarily  accepts  all 
of  the  benefits  to  which  he  is  entitled  to  from  the  relief  fund 
such  acceptance  releases  the  employer  from  any  further  liar 
bility. 

Same — Corporate  Powert! — Insurance  Business: 

The  maintenance  of  a  relief  department  by  a  railroad  com- 
pany is  within  the  implied  powers  granted  to  such  company  to 
do  a  railroad  business.  The  maintenance  of  such  a  depart- 
ment does  not  constitute  the  transaction  of  an  insurance  busi- 
ness. 

Same — ^Acceptance  of  Benefits — Fraud — Rescission: 

Where  an  injured  employe  of  a  railroad  company  was  in- 
duced by  fraud  or  undue  infiuence  to  accept  benefits  from  a  re- 
lief fund  in  discharge  of  his  claim  for  personal  injuries,  he  could 
recover  damages  therefor  without  returning  the  benefits,  but 
they  must  be  allowed  in  reduction  of  the  damages. 

[Judgment  non-suiting  plaintiff  below.    Here  reversed  against 
company.] 

King  V.  Atlantic  Coast  Une  R.  Co.  (N.  C.  S.  C.) : 

72  Southeastern  Reporter  (December  16,  1911)  801. 

Credit  Indemnity — Contract: 

Where  a 'merchant  applied  for  a  credit  bond  and  the  appli- 
cation referred  to  Schedule  A,  the  application,  the  bond  and  the 
schedule  constituted  the  contract 

Same — Same: 

A  credit  indemnity  policy,  indemnifying  against  loss  of  sales 
on  credit,  is  an  insurance  contract 

Same — Same— Construction — Basis  of  Credit: 

The  application  for  a  credit  indemnity  bond  stipulated: 
"Experience  shall  be  the  basis  for  credit  under  the  bond  as 
specified  in  Schedule  A,  with  a  single  account  limit  not  exceed- 
ing $2,000  shall  be  covered  by  said  bond."  Schedule  A  referred 
to  three  classes  of  debtors;  viz,  old  customers,  new  customers 
and  solvent  customers  owing  outstanding  debts.  Nothing  was 
said  in  this  schedule  about  insolvency  at  the  time  of  the  execu- 
tion of  the  bond  in  defining  old  and  new  customers.  It  ex- 
pressly provides  that  as  to  debtors  then  having  outstanding 
debts  only  those  of  such  debtors  who  were  solvent  when  the 
bond  was  executed  are  insured.  Held,  That  the  contract  clearly 
indicates  that  it  was  the  intention  of  the  defendant  to  insure 
the  debts  of  old  and  new  customers  created  after  the  execution 
of  the  bond,  although  then  insolvent,  provided  that  the  credit 
extended  was  based  on  experience.  In  other  words,  that  as  to 
these  customers,  experience  and  not  solvency  is  the  basis  of 
credit  under  the  bond. 
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Same— Same— 8«m«—Exoeption« : 

The  application  for  a  credit  bond  stated  that  experience 
should  be  the  basis  of  credit,  and  that  Schedule  A  should  de- 
scribe the  classes  of  customers  covered.  Schedule  A  named 
three  classes  of  customers— old  customers,  new  customers  and 
those  who  are  solvent,  owing  outstanding  debts;  but  nothing 
was  said  concerning  the  solvency  of  old  or  new  customers. 
Clause  12  of  sub-section  b,  a  proviso,  stipulates  that  where  a 
claim  does  not  exceed  1150,  and  it  shall  appear  upon  report  of 
a  designated  mercantile  agency  that  such  claim  is  uncollectable 
and  the  issue  of  an  execution  would  be  useless,  then  any  claim, 
which  is  more  than  three  months  overdue  prior  to  commence* 
ment  of  said  bond,  and  any  claim  that  has  been  placed  in  the 
hands  of  such  mercantile  agency,  collection  agency  or  attorney 
prior  to  the  execution  of  said  bond,  shall  not  be  covered  by  this 
(12th)  clause,  but  shall,  so  t&r  as  the  same  is  covered  by  this 
bond  and  riders  attached  hereto,  be  included  in  the  calculation 
of  losses.  Held,  That  bearing  in  mind  the  purpose  of  the  con- 
tract, and  that  experience  is  the  basis  of  credit,  that  the  claims 
to  be  insured  are  those  covered  by  Schedule  A,  and  that  sub- 
section b  is  intended  to  furnish  the  evidences  of  liability;  and 
read  clause  12  in  the  light  of  these  facts,  the  purpose  of  the 
clause  was  to  provide  evidences  of  liability  that  would  be  satis- 
factory for  small  claims  that  did  not  exceed  1160,  and  that  the 
proviso  applies  only  to  those  three  months  overdue,  or  such  as 
had  been  placed  in  the  hands  of  a  mercantile  agency  prior  to  the 
execution  of  the  bond. 

[Judgment  for  plaintifT  below.     Here  affirmed  a«ainst  com- 
pany.] 

Lexington    Grocery    Co.    v.    Philadelphia    Casualty    Ca 
(N.  C.  S.  C): 

72  Southeastern  Reporter  (December  K,  Ifll)  870. 

Taxation — Statute— Constitutionality: 

Section  10  of  Article  10  of  the  Colorado  constitution  is  as 
follows:  "All  corporations  in  this  State  or  doing  business 
therein  shall  be  subject  to  taxation  for  state,  county,  school,  mu- 
nicipal and  other  purposes  on  the  real  and  personal  property 
owned  or  used  by  them  within  the  territorial  limits  of  the 
authority  levying  the  tax."  Section  16,  Session  Laws  1907,  p. 
431,  provides:  "All  insurance  companies  engaged  in  the  trans- 
action of  the  business  of  insurance  in  this  State  shall  annually, 
on  or  before  the  first  day  of  March  in  each  year,  pay  to  the 
commissioner  of  insurance  two  per  cent  (2%)  on  the  gross 
amount  of  premiums  received  in  this  State  during  the  year  end- 
ing the  previous  31st  day  of  December.  Insurance  companies 
shall  not  be  subject  to  any  further  taxation  except  on  real  es- 
tate and  the  fees  provided  by  this  act."  Held,  That  sec.  16  is 
invalid  in  so  far  as  it  undertakes  to  exempt  the  personal  prop- 
erty of  insurance  companies  from  taxation  by  county  authori- 
ties for  other  than  state  purposes. 

[Judgment  for  commissioners  below.    Here  affirmed  against  com- 
panies.] 
Imperial  Fire  Ins.  Co.  v.  Board  of  County  Commissioners 
of  City  and  County  of  Denver  et  al.  (Colo.  S.  C.) : 
118  Paoiflo  Reporter  (December  18,  1911)  970. 
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Employers'  Liability  Insurance — Policy — ^Accrual  of  Action: 

Under  a  policy  indemnifying  against  loss  or  damages,  no 
action  will  lie  in  favor  of  the  insured  until  some  damage  has 
been  sustained,  either  by  payment  of  the  whole  or  some  part 
of  an  employe's  claim;  but  if  the  stipulation  is  in  effect  one  in- 
demnifying against  liability  a  right  of  action  accrues  when  the 
injury  occurs;  or,  in  some  instances,  when  the  amount  and  right- 
fulness of  the  claim  have  been  established  by  Judgment  of  some 
court  having  Jurisdiction,  this  according  to  the  terms  of  the 
policy. 

Same-— Same — Actions— Parties: 

Unless  an  employers'  liability  policy  provides  that  it  is 
taken  out  for  the  benefit  of  injured  employes,  and  that  the  pay- 
ments provided  for  therein  are  payable  to  such  employes,  then 
they  may  not,  in  the  first  instance,  sue  the  insurance  company. 
In  an  action  by  an  employe  against  his  employer  an  indemnity 
company  insuring  the  employer  cannot  be  made  a  party  to  the 
suit,  as  it  has  no  interest  therein.  That  the  Judgment  may  de- 
termine points  of  law  adverse  to  it  is  not  sufficient  ground  for 
making  it  a  party  defendant. 

[Judgment    dismissing    action    against    insurance    company. 
Here  affirmed  in  favor  of  company.] 

Clark  V.  W.  R.  Bonsai  &  Co.  et  al.  (N.  C.  S.  C.) : 

72  Southeastern  Reporter  (December  23,  1911)  054. 

Annotation — Participation   by  Indemnity   insurer  In   Defense  of 
Suit  against   Insured,  as    Estoppel    to  Assert  that  Latter's 
Liability  was  Predicated  on  Ground  not  Covered  by  Policy: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Sargent  Mfg.  Co.  v.  Travelers'  Ins.  Co.,  heretofore  reported  in 

24  Insurance  Digest  407. 

34  Lawyers'  Reports  Annotated  (N.  &)  491. 

Principal  and  Agent — ^Telephone  Conversations — Evidence: 

One  who  answers  a  telephone  call  from  the  place  of  busi- 
ness of  the  person  called  for,  and  undertakes  to  respond  as  his 
agent,  is  presumed  to  have  authority  to  speak  for  him  in  respect 
to  the  general  business  there  carried  on  and  conducted,  and  fur- 
ther evidence  of  identification  of  the  person  responding  to  the 
call  is  not  necessary  to  the  admissibility  of  the  conversation  thus 
held.  However,  the  rule  is  otherwise  where  it  is  sought  to  charge 
a  particular  individual  with  an  admission  or  conversation  over 
the  telephone.    In  such  case  the  individual  must  be  identified. 

Contract  to  Procure  insurance— Authority  of  Agent — Sufficiency 

of  Evidence: 

The  plaintiff  was  a  merchant  and  the  defendant  an  insurance 
broker.  Plaintiff  called  defendant's  office  by  telephone  and  in- 
quired for  defendant,  and,  upon  being  informed  that  he  was  not 
present,  asked  if  the  person  answering  the  call  could  take  his 
order  for  insurance.  Upon  being  Informed  that  she  could  plain- 
tiff ordered  a  change  in  the  risk  and  amount  of  a  policy  previously 
issued,  and  that  an  additional  policy  be  written.    To  make  cer- 
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tain  that  his  order  was  understood,  he  had  the  person  taking  it 
repeat  it  to  him,  and  he  again  restated  it  to  her.  Plaintiff  soon 
after  left  for  New  York  upon  business,  and  a  few  days  after  his 
return  a  fire  occurred,  which  destroyed  his  stock  and  fixtures. 
The  change  in  the  old  policy  was  not  made,  and  the  new  policy 
was  not  written.  Plaintiff  sued  defendant  on  the  theory  that 
there  had  been  a  breach  of  the  contract  represented  by  plain- 
tiff's order  and  its  acceptance  by  defendant  For  several  years 
business  of  the  character  here  involved  had  been  carried  on 
and  conducted  over  the  telephone  between  the  parties;  that 
plaintiff  had  a  line  of  credit  with  defendant,  and  that  orders  for 
increased  insurance  thus  given  and  received  at  defendant's 
office,  either  by  himself  or  some  lady  clerk,  with  the  exception 
of  this  instance,  were  uniformly  filled  and  carried  out  by  de- 
fendant. Held^  That  the  evidence  was  sufficient  to  justify  a 
verdict  to  the  effect  that  a  clerk  in  defendant's  employ,  who  in 
his  absence  answered  a  telephone  call  in  respect  to  the  ordi- 
nary business  there  carried  on,  had  authority  to  act  for  de- 
fendant 

Same— Action  for  Breach — Instructions — Error: 

In  an  action  against  an  insurance  broker  for  breach  of  con- 
tract to  procure  additional  insurance,  growing  out  of  a  tele- 
phone conversation  with  defendant's  clerk,  the  court  charged 
the  Jury  that  if  the  clerk  had  no  authority  to  make  the  contract 
but  that  her  only  duty  was  to  answer  the  telephone  and  communi- 
cate to  defendant  any  message  or  order  that  was  received  by 
her,  and  she  failed  and  neglected  so  to  do,  and  because  of  her 
failure  the  additional  insurance  was  not  procured,  her  failure 
and  neglect  would  be  attributable  to  defendant;  and,  further, 
that  if  damage  resulted  to  plaintiff  through  the  carelessness  or 
negligence  of  the  clerk  in  not  reporting  the  order  to  defendant, 
plaintiff  would  be  entitled  to  recover  such  damage.  Held,  That 
the  instruction  was  erroneous  in  that  it  authorized  and  permitted 
a  verdict  for  plaintiff  upon  the  theory  of  the  negligence  of  his 
agent  when  the  action  was  founded  upon  a  breach  of  contract. 
[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of  de- 
fendant] 
Gardner  v.  Hermann  (Minn.  S.  C.) : 

188  Northwestern  Reporter  (December  29,  1911)  558. 

Taxation — ^Value  of  Property— Evidence: 

Complainant's  stock  of  merchandise  was  assessed  on  Feb- 
ruary 1  for  150,000,  and  was  destroyed  by  fire  on  February  12. 
Held,  That  evidence  that  complainant  had  collected  $76,000  on 
the  loss  was  admissible  in  an  action  to  reduce  the  assessment. 
[Judgment  refusing  to  reduce  assessment  below.    Here  affirmed.] 
Kuhn  Bros.  v.  Board  of  Mayor  and  Aldermen  of  City  of 
Vicksburg  (Miss.  S.  C.) : 

56  Southern  Reporter  (December  30,  1911)  626. 

Premium  Note — ^Agreement  of  Agent — Consideration: 

Defendant  gave  his  note  for  an  insurance  premium  to  a 
soliciting  agent  under  an  agreement  with  such  agent  that  the 
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note  would  not  have  to  be  paid.  This  note  was  endorsed  by 
the  agent  to  the  insurer  and  by  it  to  plaintiff  for  collection.  When 
the  note  became  due  the  company  caused  it  to  be  presented  for 
payment,  whereupon  defendant  called  upon  the  company's  gen- 
eral manager  in  that  territory  and  explained  the  circumstances 
under  which  the  note  was  made,  and  was  informed  by  him  that 
the  company  would  look  to  the  soliciting  agent  for  payment  of 
the  note,  and  that  defendant  need  not  give  himself  any  further 
trouble  about  the  matter.  Held,  That  the  company  was  not  bound 
by  the  agreement  of  its  manager,  the  same  being  beyond  his 
authority  and  without  consideration. 

[Judgment  for  defendant  below.     Here   reversed  in  fiivor  of 
plaintiff.] 

Muller  V.  Swanton  et  aL  (Cal.  D.  C.  A.) : 

119  Pacific  Reporter  (January  1,  1912)  200. 

Personal  Injury  Actlon^Nature  of  InJurlea^Evfdence: 

Prior  to  her  injury  plaintiff's  wife  made  application  for  life 
insurance,  to  which  was  attached  a  certificate  of  an  examining 
physician  tending  to  show  a  recovery  from  the  injury  in  the  wreck. 
Defendant  offered  both  papers  in  evidence,  and  plaintiff  objected. 
The  court  admitted  the  application  made  by  the  wife,  but  ex- 
cluded the  doctor's  certificatey  in  which  he  answered  certain  ques- 
tions as  to  her  condition  as  to  health,  and  that  he  considered  her 
a  good  risk.  Held,  That  in  excluding  the  certificate  there  was  nof 
error.  It  was  made  in  private,  without  the  presence  of  the  plain- 
tiff or  anyone  else.  It  is  an  unsworn  statement  out  of  which  it 
is  proposed  to  make  evidence.  If  allowed  as  evidence,  it  would 
destroy  a  fundamental  requisite  to  admissibility;  viz.,  cross- 
examination. 

[Judgment  for  plaintiff  below.  Here  afiirmed  against  defendant] 
Tate  V.  Wabash  R.  Co.  (Kansas  City  C.  A.) : 

141  Southwestern  Reporter  (January  8,  1912)  469. 

Building  Contract — Insurable  Interest  of  Contractor: 

The  parties  to  a  building  contract  incorporated  therein  a 
provision  requiring  the  owner  to  keep  the  building  insured,  the 
"policies  to  cover  all  work  incorporated  in  the  building  and  of 
materials  for  the  same,  in  or  about  the  premises,  and  to  be  made 
payable  to  the  parties  *  *  *  as  their  interest  may  appear." 
The  question  raised  is:  Is  the  contractors'  interest  to  be  meas- 
ured by  the  cost  of  the  labor  and  materials  actually  furnished  by 
them,  or  by  the  price  agreed  upon  in  the  contract?  Held,  That 
the  parties  had  in  mind  the  contractors'  lien  on  the  building  for 
work  and  materials  furnished  by  them;  this  being  so,  the  value 
of  their  insurable  interest  at  the  time  of  the  fire  must  be  deter- 
mined by  the  contract  price,  which  is  the  measure  of  the  protec- 
tion afforded  by  the  lien. 

Same— Same — Measure  of  Recovery: 

A  building  contract  provided  that  the  owner  should  keep  the 
building  and  materials  insured,  the  policies  to  cover  the  work 
incorporated  in  the  building  and  "materials  for  the  same  in  or 
about  the  premises,"  payable  as  their  interest  might  appear. 
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Heldt  That  upon  destruction  of  the  building  by  fire  before  its 
completion,  the  contractors  were  entitled  to  receive  out  of  the 
insurance  proceeds  the  value  of  lumber  owned  by  them,  which 
had  been  brought  upon  the  premises  at  the  time  of  the  fire  to 
be  used  in  the  construction  of  the  building,  though  not  then  at- 
tached to  such  building. 

[Judgment  for  plalntifTs.] 

S.  Anderson  &  Son  v.  Shattuck  (N.  H.  S.  C.) : 

81  Atlantic  Reporter  (Jantaary  4,  1912)  781. 

Procurance  of  Insurance  by  Broker— Right  to  Compensation: 

A  policy  having  been  issued  to  defendant  at  the  request  of 
its  agent  and  accepted  by  such  agent  for  it,  it  is  liable  in  an  ac- 
tion by  the  broker,  through  whom  the  insurance  was  procured, 
for  the  expenses  he  incurred  in  obtaining  such  insurance  ^ip  to 
the  time  the  policy  was  canceled. 

Same — ^Authority  of  Insured's  Agent — Evidence  Considered: 

One  Trottman  was  general  manager  for  defendant  He  had 
been  accustomed  to  negotiate  insurance  for  defendant  and  had 
previously  negotiated  with  plaintiff,  a  broker,  for  defendant's 
benefit  Held,  That  Trottman  had  authority  to  place  insurance 
80  as  to  bind  defendant 

[Judgment  for  plaintiff  below.  Here  affirmed  against  defendant] 
Silverman  v.  Kaukauna  Gas,  Electric  Light  &  Power  Co. 
(Wis.  S.  C.) : 

188  Northwestern  Reporter  (January  6,  1912)  640. 

Personal  Injury  Action— Evidence: 

In  an  action  by  an  employe  against  a  corporation  to  recover 
damages  for  personal  injuries,  testimony  by  the  employe  that  an 
officer  of  the  corporation  had  told  him  to  sue,  as  the  loss  would 
have  to  be  paid  by  an  insurance  company,  was  inadmissible, 
such  testimony  being  hearsay,  under  the  rule  that  declarations 
of  officers  of  a  corporation  are  competent  only  when  made  in 
the  line  of  official  duty  and  in  discharge  thereof  in  a  transac- 
tion for  the  corporation. 

Same— Same: 

In  an  action  for  injuries  to  an  employe  evidence  that  the 
employer  is  insured  in  a  casualty  company  is  incompetent 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant. ] 

Lytton  V.  Marion  Mfg.  Co.  (N.  C.  S.  C.) : 

72  Southeastern  Reporter  (January  6,  1912)   1055. 

Indemnity      Insurance— Policy — Payment     of     Lose— Condition 
Precedent: 

The  policy  provided  "No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  under  this  policy  unless  it  shall  be 
brought  by  the  assured  for  loss  actually  sustained  and  paid  in 
money  by  the  assured  in  satisfaction  of  a  Judgment  after  trial 
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of  the  issue;  nor  unless  such  action  is  brought  within  ninety 
(90)  days  after  such  judgment,  by  a  court  of  last  resort,  against 
the  assured  has  been  so  paid  and  satisfied.  Held,  That  under 
this  condition  of  the  policy  payment  of  a  judgment,  such  as  the 
policy  described,  was  a  condition  precedent  to  any  action  by 
the  assured  thereon,  and  that  the  repudiation  of  liability  by  the 
defendant  on  its  policy  could  not  be  construed  as  a  waiver  of 
the  condition,  which  became  operative  only  in  case  of  such  re- 
pudiation. 

Same-— Same — ^Waiver— Intention: 

The  doctrine  of  "waiver"  is  not  peculiar  to  insurance  con- 
tracts. To  constitute  a  technical  waiver,  there  need  only  be  an 
intention  to  waive,  either  expressed  or  plainly  to  be  inferred 
from  circumstances.  Such  doctrine  can  have  no  application 
where  the  assured  has  not  been  misled  by  the  insurer's  conduct, 
and  a  refusal  to  pay  cannot  be  taken  as  an  intention  to  waive 
a  condition,  which  only  had  to  be  complied  with  in  case  of 
such  refusal. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Appel  V.  People's  Surety  Co.  (N.  Y.,  App.  Div.): 

132  New  York  Supplement  (January  8,  1912)   200. 


Principal  and  Surety — Bond — Signature  of  Employe— Waiver: 

A  bond  indemnifying  an  employer  against  any  pecuniary  loss 
sustained  by  reason  of  the  default  of  an  employe,  provided  that 
it  would  be  of  no  effect  unless  signed  by  the  employe.  Held, 
That  where  agents  of  the  bonding  company  who  caused  the 
bond  to  be  executed  and  delivered  to  the  employer  knew  that  It 
had  not  been  signed  by  the  employe  and  delivered  it  without 
such  signature  with  a  letter  stating  that  it  was  "duly  executed," 
the  company  will  be  charged  with  having  waived  the  condition 
requiring  the  employe's  signature.  Held,  further.  That  al- 
though the  bond  was  not  signed  as  required,  where  the  agents 
of  the  bonding  company  had  accepted  a  separate  indemnity 
agreement  from  the  employe,  the  company  will  be  charged  with 
having  waived  the  condition  of  the  bond. 

Same— Payment  by  Surety — Subrogation: 

Although  the  employe  failed  to  sign  the  bond  as  required, 
the  surety  was  not  thereby  deprived  of  any  claim  it  might  have 
against  the  defaulting  employe.  Upon  making  good  to  the  obli- 
gee the  amount  of  any  defalcation  the  surety  would  be  subro- 
gated to  all  of  the  former's  rights  of  action  against  the  employe, 
and  any  action  by  it  would  be  quite  as  well  founded  as  though 
it  was  brought  upon  the  express  agreement  of  the  employe  to 
repay.  While  the  surety  required  the  employe's  signature  to 
the  bond  as  a  condition  of  its  validity  as  an  obligation,  as  it  had 
the  right  to  do,  in  holding  it  estopped  from  now  insisting  upon 
the  condition,  it  loses  nothing  but  a  technical  defense,  which,  if 
suffered  to  prevail  in  the  face  of  the  facts  and  circumstances  of 
the  case,  would  mean  the  lending  of  the  aid  of  the  court  to  the 
perpetration  of  a  fraud.     Jealous  as  the  law  is  of  the  rights  of 
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a  surety,  the  limit  of  its  protection  is  reached  when  the  surety 
invokes  its  aid  to  defraud. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
Qeneral  Ry.  Signal  Co.  y.  Title  Guaranty  &  Surety  Co. 
(N.  Y.  C.  A.) : 

96  Northeastern  Reporter  (January  9,  1912)  734. 

Indemnity  Bond — Consideration: 

The  plaintiff  insurance  company,  after  being  notified  of  an 
adverse  claim,  paid  the  amount  due  under  the  policy  to  the  as- 
sured, at  the  same  time  taking  a  bond  from  assured  indemnify- 
ing it  against  loss  in  the  event  the  adverse  claim  should  be  es- 
tablished. In  the  course  of  time  such  adverse  claim  was  estab- 
lished and  the  company  compelled  to  pay  the  amount  of  loss  to 
such  claimant  Held,  That  in  view  of  the  fact  that  the  com- 
pany could  have  defeated  the  claim  of  the  assured,  there  was 
a  good  consideration  for  the  bond. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Western  Assur.  Co.  v.  Walden  et  al.  (Mo.  S.  C.) : 

141  Southwestern  Reporter  (January  10,  1912)  596. 

Insurance  Proceeds — Ownerthlp-^Equity: 

Where  two  contesting  claimants  to  the  proceeds  of  a  life 
insurance  policy  consent  that  the  insurance  company  pay  the 
fund  to  one,  without  thereby  prejudicing  the  right  of  the  other 
to  enforce  his  claim  thereto,  and  where  the  rights  of  each  de- 
pend upon  the  interpretation  of  a  written  contract  which  does 
not  require  reformation,  and  no  discovery  is  called  for,  no  ground 
for  equitable  relief  exists.  The  recipient  has  a  fund  which  the 
other  claims  is  unlawfully  withheld  from  him;  and,  if  he  is 
right,  he  can  recover  whatever  is  due  him  in  an  action  at  law, 
for  either  the  possessor  is  entitled  to  retain  the  fund  or  bound 
to  pay  it  over  to  the  other,  and  this  situation  presents  no  ground 
of  equitable  jurisdiction. 

[Decree  for  defendants  below.    Here  reversed  in  favor  of  plain- 
tiffs.] 

Henry  et  al.  v.  Thompson  et  al.  (N.  J.  C.  E.  A.) : 

81  AtlanUc  Reporter  (January  11,  1912)  840. 

State  Industrial  Insurance-— Statute— Police  Power: 

Montana  Laws  1909,  c.  67,  the  miner's  compensation  act, 
providing  for  state  industrial  insurance  against  injuries  to  per- 
sons engaged  in  coal  mining  within  the  State,  is  a  proper  exer- 
cise of  the  police  power. 

Same— -Same— Constitutionality — Classlflcatlon — Jury  Trial : 

Montana  Laws  1909,  c.  67,  the  miner's  compensation  act, 
providing  for  state  industrial  insurance  against  injuries  to  per- 
sons engaged  in  coal  mining  within  the  State,  is  not  invalid  as 
class  legislation,  as  singling  out  a  particular  hazardous  em- 
ployment and  subjecting  it  to  burdens  not  placed  on  other  haz- 
ardous employments;  and  it  does  not  violate  the  constitutional 
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guarantee  of  right  to  trial  by  jury,  since  the  federal  constitu- 
tion does  not  guarantee  the  right  to  a  Jury  trial  in  a  civil  case 
in  a  state  court 
Same-— Same-— Same — ^Taxation : 

Montana  Laws  1909»  c.  67»  the  miner's  compensation  act, 
providing  for  state  industrial  insurance  against  injuries  to  per- 
sons engaged  in  coal  mining  within  the  State,  provides  for  a 
tax  of  1  per  cent  of  the  wages  paid  employes,  to  be  deducted 
by  the  employer  from  the  employe's  wages,  and  a  tax  of  1  cent 
on  each  ton  of  coal  mined  to  be  paid  by  the  employer.  Held, 
That  the  right  of  the  State  to  collect  this  tax  was  included 
within  the  police  power  in  order  to  carry  the  scheme  into  effect; 
that  such  tax  was  for  a  public  purpose,  notwithstanding  it  op- 
erated to  the  direct  benefit  of  the  injured  employe;  and  that 
the  tax  was  in  the  nature  of  an  occupation  or  license  tax  and 
was  not  without  due  process  of  law. 

Same— Same-— Same : 

Montana  Laws  1909,  c.  67,  the  miner's  compensation  act, 
providing  for  state  industrial  insurance  against  injuries  to  per- 
sons engaged  in  coal  mining  within  the  State,  is  not  unconstitu- 
tional, because  it  provides  for  the  payment  to  an  injured  em- 
ploye of  his  compensation  in  a  lump  sum,  and  because  it  makes 
no  distinction  between  careful  and  careless  employers,  and  is 
not  unconstitutional  as  conferring  judicial  power  on  the  State 
Auditor  having  charge  of  the  insurance  fund. 
Same— Same — Same: 

Montana  Laws  1909,  c.  67,  the  miner's  compensation  act, 
providing  for  state  industrial  insurance  against  injuries  to  per- 
sons engaged  in  coal  mining  within  the  State,  is  unconstitu- 
tional because  it  deprives  the  employer  of  equal  protection  of 
the  laws,  in  that  it  does  not  exempt  him  from  being  sued  for  an 
injury  and  compelled  to  pay  twice. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  im- 
provement company.] 

Cunningham,  State  Auditor,  v.  Northwestern  Improvement 
Co.  (Mont  S.  C): 

119  Pacifio  Reporter  (January  16,  1912)   554. 

Bills  and  Notes — Letter  Promising  to  Pay — Negotiability: 

Defendant  wrote  the  following  letter  to  an  insurance  agent, 
to-wit;  I  hereby  acknowledge  having  received  from  Mr.  Rosen- 
baum  policy  No.  1316119,  being  for  |5,000  on  my  life  in  the 
Equitable  Life  Assurance  Society.  You  are  authorized  and 
requested  to  place  the  said  policy  in  force  from  this  date, 
and  I  promise  to  pay  to  you  or  to  your  order  the  first  annual 
premium,  amounting  to  $256.55,  as  follows:  Check  inclosed, 
1125.00.  On  December  1,  1904,  1131.55.  Held,  That  the  letter 
was  a  "negotiable  instrument";  the  holder,  however,  was  en- 
titled to  recover  thereon  only  1131.55,  since  the  instrument 
itself  shows  that  the  remainder  had  been  provided  for  by 
check,  and  that  only  that  amount  was  payable  thereon. 

[Judgment    for   plaintiff   below.     Here   modified   and    affirmed 
against  defendant] 

Equitable  Trust  Co.  v.  Were  (N.  Y.,  App.  Tr.) : 

132  New  York  Supplement  (January  15.  1912)  861. 
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Principal  and  Agent — Powers  of  Agent — Evidence  Conaidered: 
An  assistant  secretary  of  the  defendant  tazicab  company* 
with  authority  from  his  company,  employed  the  plaintiff,  an 
insurance  broker,  to  effect  insurance  on  its  cars  as  new  cars 
were  purchased,  and  to  renew  expiring  policies.  Each  of  these 
transactions  was  an  individual  one  and  stood  by  itself.  Held, 
That  such  evidence  was  insufficient  to  show  that  the  assistant 
secretary  had  authority  to  bind  his  company  by  a  contract  to 
give  plaintiff  all  of  its  insurance  business  for  a  term  of  years, 
nor  could  it  be  said  that  such  contract  was  ratified  by  defend- 
ant by  accepting  policies  thereafter  where  it  had  no  knowl- 
edge of  it  at  the  time  and  repudiated  it  at  once  when  it  be- 
came known  to  it. 

[Judgment  for  plaintlif  below.     Here  reversed  in  favor  of  de- 
fendant.] 

Pennsylvania   Taximeter   Cab   Co.   v.   Cressey    (U.   S.   C. 
C.  A.,  3rd  Cir.): 

191  Federal  Reporter  (January  18,  1912)  837. 

Action  for  Damages — Existence  of  Insurances-Evidence: 

In  an  action  by  an  insurance  company,  in  the  name  of  a 
policyholder,  to  recover  from  a  railroad  company  for  damages 
resulting  from  a  fire  caused  by  its  negligence,  it  was  revers- 
ible error  for  dounsel  for  the  railroad  company  to  persist  in 
bringing  the  subject  of  insurance  to  the  attention  of  the  Jury. 

[Judgment  for  railroad  company  below.    Here  reversed  in  favor 
of  plaintift.] 

J.  N.  Worden  Lumber  &  Shingle  Co.  v.  Minneapolis,  St 
P.  &  S.  S.  M.  Ry.  Co.  (Mich.  S.  C.) : 

138  Northwestern  Reporter   (January  19,  1912)    949. 

Principal  and  Surety— Contractt— Construction : 

One  Johnson  leased  a  steamboat  to  an  excursion  company; 
by  the  terms  of  the  lease  the  lessee  was  required  to  furnish 
bond  to  guarantee  the  faithful  performance  of  the  contract  The 
bond  so  furnished  bound  the  lessee  and  surety  to  secure  the 
lessor,  Johnson,  against  any  loss  resulting  from  the  breach  of 
any  of  the  terms  and  conditions  of  the  lease.  Held,  That  the 
contract  with  the  surety  company  was  clearly  one  guaranteeing 
performance  of  the  contract  of  lease. 

Same — Remedies  of  Creditort — Recourse  to  Indemnity  to  Surety: 
One  Johnson  leased  a  steamboat  to  an  excursion  company; 
by  the  terms  of  the  lease,  the  lessee  was  required  to  furnish 
bond  to  guarantee  the  faithful  performance  of  the  contract  The 
lessee,  as  principal,  deposited  $1,250  with  the  surety  to  indem- 
nify it  against  loss.  Upon  breach  of  the  lease  contract  Johnson 
sued  the  surety  company  on  the  bond,  but  his  suit  failed  be- 
cause it  was  not  filed  within  the  proper  time,  whereupon  he  at- 
tached the  $1,250  deposited  with  the  surety  to  indemnify  it,  and 
recovered  Judgment  against  the  lessee  for  a  larger  amount. 
Held,  That  the  $1,250  was  deposited  to  secure  performance  of 
the  lease  contract,  and  to  provide  a  fund  for  the  payment  of 
damages  occasioned  by  its  breach,  and  a  breach  having  oc- 
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curred»  the  law  raised  an  implied  trust  with  respect  to  the  fund 
in  favor  of  the  lessee. 

Same — Same — Same : 

Where  collateral  security  is  placed  by  the  principal  in  the 
hands  of  his  surety  to  secure  performance  of  a  contract  or  to 
provide  a  fund  for  the  payment  of  damages  occasioned  by  its 
breach,  the  law  raises  an  implied  trust  in  favor  of  the  creditor, 
which  on  maturity  of  his  debt  he  may  enforce  whether  the  sure- 
ty has  been  damnified  or  not  and  irrespective  of  the  question 
whether  the  surety  or  principal  or  either  are  insolvent 

[Judsrment  for  obligee  below.    Here  affirmed  against  surety.] 
People  V.  Metropolitan  Surety  Co.  (N.  Y.,  App.  Div.) : 

132  New  Yorit  Supplement  (February  5,  1912)   829. 

Title  Insurance— Application — Liability  of  Applicant: 

The  defendant  executed  the  following  paper:  "The  under- 
signed, hereinafter  designated  as  the  applicant,  hereby  applies 
to  Lawyers'  Title  Insurance  &  Trust  Company  for  the  issue  of 
a  policy  of  title  insurance  to  premises  described  in  the  applica- 
tion upon  the  interest  and  for  the  amount  specified  herein,  and 
agrees  personally  to  pay  therefor  the  sum  of  $600,  less  one- 
fourth  to  attorney,  exclusive  of  charges  for  drawing  paper  and 
disbursements  for  survey  and  recording.  It  is  agreed  that  the 
company's  charges  are  to  be  paid,  whether  the  title,  after  ex- 
amination, is  accepted  or  declined.  *  *  *  The  company  as- 
sumed no  liability,  except  to  the  assured  under  its  policy  as 
issued  hereunder."  Held,  That  the  paper  itself  is  not  an  en- 
forceable contract.  The  plaintiff  did  not  agree  to  do  anything, 
and  expressly  assumed  no  liability,  except  under  a  policy  to  be 
issued  thereafter.  It  is  a  mere  offer  or  application,  which 
ripens  into  a  contract  only  when  the  conditions  of  the  offer  have 
been  met.  The  promise  to  pay  the  sum  of  $600,  less  one-fourth 
to  attorney,  is  an  offer  to  pay,  not  for  services  rendered,  but 
for  a  policy,  and  there  can  be  no  recovery  under  this  promise 
without  proof  of  tender  of  the  policy.  The  agreement  to  pay, 
whether  the  title  was  accepted  or  denied,  could  not  be  con- 
strued as  being  an  agreement  to  pay  the  full  amount,  but  only 
such  charges  as  would  reasonably  compensate  it  for  the  serv- 
ices in  making  the  examination. 

[Judgment  for  company  below.  Here  reversed  against  comi>any.] 
Lawyers'  Title  Ins.  &  Trust  Co.  v.  Kelly  et  al.  (N.  Y.,  App. 
Tr.): 

132  New  York  Supplement  (February  5,  1912)  721. 

Principal  and  Surety — Insolvency  of  Surety — Claims: 

Where  a  claim  by  an  obligee  of  a  bond  against  the  principal 
named  therein  was  not  reduced  to  judgment  until  after  Judg- 
ment had  been  rendered  dissolving  the  surety,  such  claim  did 
not  mature  until  that  time,  and  was  properly  disallowed  by  the 
surety's  receiver. 

Same — Remedies  of  Creditors — Recourse  to  Indemnity  to  Surety: 

Although  an  obligee  cannot  enforce  a  claim  against  a  surety 

because  such  surety  was  dissolved  because  of  Insolvency  before 
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the  obligee's  claim  had  matured,  such  obligee  is  entitled  to  the 
benefit  of  moneys  deposited  with  the  surety  by  the  principal  to 
indemnify  it. 

[Judgment  confirming  report  of  referee  below.     Here  affirmed 

against  claimant.] 
People  V.  Sletropolitan  Surety  Co.  (N.  Y.,  App.  Div.) : 

132  New  York  Supplement  (February  5,  1912)  835. 

Principal  and  Agent — Collection  of  insurance  Proceeds — Diver- 
sion: 

Plaintiff's  stock  of  merchandise  was  insured  for  $10»000.  At 
the  time  of  the  loss  he  had  debts  outstanding  in  excess  of  the 
insurance.  To  defendant,  one  of  these  creditors,  plaintiff  as- 
signed all  of  the  policies  for  collection  under  an  agreement  that 
defendant  should  collect  the  proceeds  and  pay  to  each  of  tbe 
creditors  a  ratable  proportion  thereof.  Defendant  settled  with 
the  creditors,  paying  to  them  70  per  cent  of  their  claims,  hav- 
ing retained  the  remaining  30  per  cent  for  attorneys'  fees, 
which  defendant  claims  was  agreed  upon  at  the  time  of  the 
assignment  Plaintiff  insisted  that  under  the  agreement  there 
was  to  be  no  charge  for  attorneys'  fees.  Held,  That  in  the  ab- 
sence of  any  agreement  on  the  part  of  plaintiff  to  pay  attorneys' 
fees,  defendant  was  not  entitled  to  the  balance  of  the  proceeds, 
since  an  agent  will  not  be  permitted  to  make  profit  out  of  a 
fund  so  entrusted  to  him. 

[Judgment   for   defendant   below.     Here   reversed   in   favor   of 
plaintiff.] 

Ash  V.  A.  B.  Frank  Co.  (Texas  C.  C.  A.) : 

142  Southwestern  Reporter  (January  31,  1912)  42. 

Indemnity  Insurance — Reinsurance  of  Risk — Liquidation  of  OrlgU 
nal  Insurer— Increase  of  Risk: 

When  an  indemnity  company  guarantees  the  payment  of  the 
principal  and  interest  on  debentures  and  reinsures  a  proportion 
of  the  risk,  the  reinsurer  is  not  released  from  liability  for  such 
proportion  by  reason  of  the  guarantor  company  having  entered 
into  a  scheme  of  arrangement  with  its  creditors  or  gone  into 
liquidation.  In  such  a  case  there  is  no  alteration  of  the  risk,  the 
contingency  of  such  arrangement  or  liquidation  being  an  element 
in  the  acceptance  of  the  risk  within  the  contemplation  of  the 
parties. 

[Judgment  against  reinsurer.] 

Law  Guaranty  Trust  and  Accident  Society  v.  Munich  Re- 
insurance Co.: 

[1912]   1  Chancery  (The  Law  Reports  February  1, 
1912)  188. 

Agency    Contract— Renewal    Commissions— Reduction    for    Col- 
lections: 

The  provisions  In  contracts  of  general  agency  for  a  life  in- 
surance company  for  the  State  of  Texas,  in  connection  with  the 
provisions  for  commissions  to  be  allowed  to  the  general  agent 
on  renewal  premiums,  that,  when  premiums  on  the  policies  is- 
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sued  through  his  agency  are  not  collected  by  him,  there  shall 
be  deducted  from  his  commission  "the  cost  of  collecting"  the 
premiums,  as  stated  in  the  earlier  of  the  contracts,  or  a  certain 
per  cent  "for  collecting"  them,  as  stated  in  later  ones,  being 
general  in  their  terms,  are  not  limited  to  the  premiums  of  policy- 
holders who  have  removed  from  the  State,  and  whose  premiums 
could  not  then  be  collected  by  such  agent,  a  matter  of  only  oc- 
casional occurrence,  though  there  be  in  such  contracts  a  pro- 
vision for  allowance  to  him  of  2^  per  cent  for  collecting  pre- 
miums due  in  his  district  on  policies  not  issued  through  his 
agency,  having  reference  to  policyholders  moving  into  the  State. 

Same— Same — Termination  of  Agency: 

The  provision  in  the  last  of  several  contracts  of  general 
agency  between  plaintiff  and  defendant  life  insurance  company, 
each  of  which  provided  for  commissions  to  him  for  a  number 
of  years  on  renewal  premiums,  with  a  deduction  of  "the  cost" 
or  a  certain  per  cent  for  collecting  them,  where  they  were  not 
collected  by  him,  and  for  discontinuance  of  the  agreement,  at 
any  time,  for  cause,  or  on  notice,  "but  said  company  shall  be 
liable  ♦  ♦  ♦  for  renewal  commissions  to  which  said  man- 
ager may  have  become  entitled  prior  to  such  discontinuance," 
does  not  entitle  him  on  such  discontinuance  to  such  commissions 
free  from  any  deduction  for  collection  of  the  premiums  by  the 
company. 

Same — Commissions  of  Coiiecting   Premiums— Poiicies  Written 
by  Others: 

The  provision  in  a  contract  of  general  agency  for  a  life  in- 
surance company  that  said  agent  agrees  to  collect,  for  a  certain 
per  cent,  "all  or  any  premiums  due  in  his  district  on  policies 
not  issued  through  his  instrumentality,  such  as  said  company 
may  furnish  receipts  for,"  does  not  require  the  company  to  fur- 
nish him  receipts  therefor,  and  give  him  opportunity  to  collect 
them. 

Same — Renewai  Commissions — Deduction  for  Collections: 

A  contract  of  general  agency  between  a  life  insurance  com- 
pany and  "I.  &  Sons,"  providing  for  commissions  on  renewal 
premiums  for  ten  years  after  the  death  of  I.,  or  after  cessation 
of  his  agency,  provided  for  deduction  of  the  "cost  of  collecting," 
where  the  premiums  were  not  collected  by  the  agent.  The  gen- 
eral agency  contract  made  with  plaintiff,  one  of  the  sons,  on  the 
death  of  I.,  six  years  later,  and  which  provided  for  commissions 
on  renewal  premiums  for  nineteen  years,  and  extended  this  pro- 
vision to  the  policies  issued  through  the  old  agency,  provided 
for  a  deduction  of  2%  per  cent  for  collecting,  when  the  agent  did 
not  collect  the  premiums,  and  in  later  contracts  between  plaintiff 
and  the  company,  the  provision  was  for  deduction  of  2  per  cent 
for  collecting,  when  he  did  not  collect  the  premiums.  Held,  That 
the  provision  in  each  of  the  contracts  after  the  first  as  to  the 
amount  of  deduction  for  collecting,  being  general  in  its  terms, 
and  not  limited  to  the  policies  written  under  the  particular  con- 
tract, displaced  its  predecessor  and  applied  to  all  subsequent 
renewal  premiums,  whatever  contract  the  policies  were  written 
under. 
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Same— Construction  of  Parties: 

If  a  contract  of  general  agency  for  a  life  insurance  company 
be  doubtful  as  to  whether  a  provision  thereof  for  reduction  of 
2  per  cent  for  collecting  when  the  premiums  are  not  collected 
by  the  agent  applies,  not  only  to  premiums  issued  under  that 
contract,  but  to  those  issued  under  previus  contracts,  the  first 
of  which  provided  for  deducting  of  the  "cost  of  collecting,"  and 
others  of  which  provided  for  a  deduction  of  2^  per  cent  under 
such  circumstances,  the  practical  construction  that  it  did  so 
apply  given  by  the  parties  in  negotiations  for  termination  of  the 
agency,  and  after  its  termination,  should  control. 

[Judgment  for  plalntift  below.     Here  reversed  In  favor  of  com- 
pany.] 

Washington   Life   Ins.    Co.    et   al.    v.    Reinhardt    (Texas 
C.  C.  A.) : 

142  Southwestern  Reporter  (February  7,  1912)   598. 

Employers'  Liability  Company — Policy — Scope  of  Risk— Waiver: 
Where  an  employers'  liability  company  assumes  the  defense 
of  an  action  brought  by  the  injured  person  against  the  insured* 
with  full  information  of  the  character  of  the  action,  and  without 
any  reservation  or  notice  to  the  insured  that  it  did  not  intend 
to  waive  such  objection,  it  will  be  deemed  to  have  waived  the 
objection  that  the  liability  was  not  within  the  terms  of  the  in- 
surance policy. 

Same — Same— Same — Estoppel : 

Upon  being  sued  by  an  employe,  the  insured  mining  com- 
pany surrendered  the  defense  of  the  suit  to  the  defendant  liabil- 
ity company  which  had  Issued  a  policy  covering  liability  for  in- 
juries to  employes,  pursuant  to  the  terms  of  such  policy.  Plain- 
tiff claims  that  by  reason  of  the  liability  company  having  as- 
sumed the  defense  of  the  suit,  it  is  estopped  to  say  that  the 
claim  of  the  employe  was  not  within  the  scope  of  risks  covered 
by  the  policy.  The  defendant  claims  that  the  plaintiff's  plea 
of  estoppel  rests  upon  the  fact  of  prejudice  resulting  from  Its 
act  in  assuming  defense  of  the  employe's  action,  and  that  in  fact 
plaintifT  was  not  prejudiced,  since  its  own  attorney  participated 
in  the  defense.  Held,  That  the  presumption  of  prejudice  arising 
out  of  defendant's  assumption  of  the  defense  of  the  employe's 
suit  was  not  rebuttable. 

Sam^— Principal  and  Agent — Notice: 

The  general  rule  is,  that  notice  to  an  agent  is  notice  to 
his  principal,  but  the  rule  does  not  apply  where  the  agent  is  act- 
ing in  a  merely  ministerial  capacity.  When  so  acting,  the  agent 
does  not  act  as  a  substitute  for  the  principal,  nor  is  there  im- 
posed upon  the  agent  the  duty  of  a  communicating  to  his  prin- 
cipal the  knowledge  thus  acquired. 

Sam^— Policy — Scope  of  Risk — Estoppel: 

Where  an  employers'  liability  company  assumed  that,  under 
the  terms  of  its  policy  contract,  it  was  its  duty  to  defend  a  suit 
instituted  against  the  insured  mining  company,  and  having  under- 
taken such  defense,  it  was  estopped  to  afterward  change  front 
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and  say  that  it  was  not  its  duty  to  defend  such  suit,  or  that  it 
supposed  that  the  insured  knew  that  it  reserved  its  exemption 
rights. 

Same^Actlon  on  Poiicy — Estoppel — Burden  of  Proof: 

Where  insured  relied  upon  an  estoppel  as  a  ground  of  re- 
covery, the  burden  of  proof  was  on  it  to  prove  each  constituent 
fact  involved  in  the  estoppel. 

Same-— Same— Same— -Same: 

In  an  action  on  an  employers'  liability  policy,  the  insured 
claimed  that  the  company  was  estopped  to  deny  that  the  loss 
was  not  covered  by  its  policy  because  it  had  unsuccessfully  de- 
fended an  action  by  an  employe  against  insured.  Held,  That 
when  insured  had  established  that  the  company  had  defended 
the  action  as  the  policy  required,  it  had  made  a  prima  facie 
case,  and  the  burden  shifted  to  the  company;  and  when  the 
company  proved  that  it  took  charge  of  the  defense  with  notice 
to  the  insured  of  the  reservation  of  its  exempted  rights,  then 
the  burden  again  shifted  to  the  insured  to  avoid  the  company's 
defense. 

Same— Same — I  nstructlons — Error: 

In  an  action  on  an  employers'  liability  policy,  the  insured 
claimed  that  the  company  was  estopped  to  deny  that  the  loss 
was  not  covered  by  its  policy  because  it  had  unsuccessfully  de- 
fended an  action  by  an  employe  against  insured.  The  court  in- 
structed the  Jury  that  if  the  company  became  informed  of  the 
character  and  nature  of  the  allegations  of  the  complaint  in  the 
suit  by  the  employe  against  the  Insured,  and  thereafter  took 
charge  of  the  defense,  then  they  should  find  for  insured,  whether 
or  not  the  company  gave  notice  of  the  reservation  of  its  rights 
under  the  policy.  In  another  instruction  the  court  charged 
that  if,  after  the  filing  of  an  amended  complaint  by  the  employe, 
the  company  took  charge  of  and  continued  the  defense  of  tiie 
employe's  suit  without  notifying  Insured  that  it  would  not  be 
liable  on  its  policy,  then  they  should  find  for  the  insured.  Held, 
That  the  instructions  were  in  conflict  and  were  erroneous. 

Same — Same — ^Waiver — Pleading: 

A  waiver  relied  on  in  an  action  on  an  Insurance  policy 
should  be  pleaded  in  the  complaint  and  not  in  the  reply. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Royle  Mining  Co.   v.  Fidelity  &  Casualty  Co.  of  N.   Y. 
(Springfield,  C.  A.): 

142  Southwestern  Reporter  (February  7,  1912)   438. 

Attachment  Proceedings — Ownership  of  Property — Evidence: 

The  plaintifT  bank  attached  notes  payable  to  the  debtor's 
son  as  property  of  the  debtor  himself.  The  son  made  claim  to 
the  notes  by  way  of  interpleader,  and  testified  that  he  furnished 
the  money  and  that  his  father  acted  as  his  agent  in  the  trans- 
action in  which  the  notes  were  executed.  To  further  show  that 
the  notes  were  the  property  of  the  son  and  not  that  of  the 
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father,  certain  insurance  policies  issued  to  the  maker  with 
"loss  payable  to  Z.  M.  Boyer  (the  son)  as  his  Interest  might 
appear"  were  admitted  in  evidence  over  the  objection  of  plain- 
tiff. Held,  That  the  policies  having  been  Issued  as  a  part  of  the 
original  transaction  were  competent,  as  part  of  the  res  gestae. 

[Judgment  for  interpleader  below.     Here  affirmed  against  plain- 
tiff.] 

Gate  City  National  Bank  v.  Boyer  et  al.  (Springfield  C.  A.) : 

142  Southwestern  Reporter  (February  7,  1912)  487. 

Action  against  Wrong-Doer— Reference  to  Insurance — Error: 

In  an  action  by  the  plaintiff  insurance  company  against  the 
defendant  railroad  company  to  recover  the  amount  it  had  paid 
on  a  loss  arising  out  of  the  defendant's  negligence,  counsel  for 
the  plaintiff  was  questioning  the  owner  as  to  the  value  of  the 
property,  when  the  court  said:  "What  you  are  endeavoring  to 
show  now»  as  I  understand  it,  is  the  whole  amount  lost  by  this 
man,  regardless  of  what  the  insurance  company  paid;  what  they 
paid  is  no  criterion  as  to  value."  To  this  statement  of  the 
court  exception  was  taken,  whereupon  the  court  said:  "The 
value  of  his  property  lost  is  a  question  for  the  jury;  it  doesn't 
make  any  difference  what  you  gentlemen  did  with  the  insurance 
money — ^whether  you  got  too  much  or  too  little."  Held,  That 
the  trial  court  was  within  its  rights  in  making  these  comments. 
[Judgment  for  plaintiff  below.  Here  affirmed  agrainst  defendant.] 
Louisville  &  N.  R.  Co.  v.  Home  Ins.  Co.  of  N.  Y.  et  al. 
(Ky.  C.  A.): 

142  Southwestern  Reporter  (February  7,  1912)   898. 

Action  on  Dividend  Certificate — ^Accumulations — Interest: 

The  evidence  showed  that  the  defendant  in  1867  was  in- 
debted to  plaintiff  in  the  sum  of  |12  on  account  of  a  dividend 
certificate.  This  certificate  was  entitled  to  share  in  the  accumu- 
lations of  the  company.  The  evidence  did  not  disclose  what  the 
$12  actually  earned  while  in  the  hands  of  the  defendant,  but 
there  was  evidence  to  show  the  average  rate  of  interest  charged 
for  the  use  of  money  during  the  period.  Held,  That  the  de- 
fendant, failing  to  show  what  it  actually  earned,  was  charge- 
able with  compound  interest  at  the  average  rate  for  the  period 
it  had  the  money  In  its  hands. 

[Judgment    for    plaintiff    below    for    $12.      Here    modified    and 

affirmed  in  favor  of  plaintiff.] 
Hazelton  et  al.  v.  New  York  Life  Ins.  Co.  (Wis.  S.  C.) : 

134  Northwestern  Reporter    (February   9,   1912)    131. 

Principal  and  Surety — Contractor's  Bond — "Materials  Furnished": 
The  bond,  executed  by  the  surety  on  a  municipal  contractor's 
bond,  indemnified  the  people  of  the  State  of  Michigan  against 
all  claims  due  from  said  contractor,  or  other  sub-contractors 
under  them,  which  may  accrue  to  any  person,  firm  or  corpora- 
tion on  account  of  any  labor  performed  or  materials  furnished 
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under  and  by  virtue  of  thi^  contract  Held,  That  the  bond  did 
insure  the  payment  by  the  contractor  of  the  bill  for  coal  used 
in  the  work. 

[Judgrment  for  surety  below.     Here  affirmed  in  favor  of  surety.] 
City  of  Alpena  v.  Title  Guaranty  ft  Surety  Co.  et  al.  (Mich. 
S.  C): 

134  Northwestern  Reporter  (February  9.  1912)  28. 

Mutual  Company — DIttoiutlon — Powers  of  Liquidator: 

The  liquidator  of  a  solvent  mutual  insurance  company  has 
no  standing  in  court  to  question  the  power  of  the  board  of  di- 
rectors to  grant  rebates  to  policyholders,  or  to  distribute  divi- 
dends, especially  where  such  board  was  vested  by  the  charter 
with  every  corporate  power  which  might  be  exercised  by  the 
members  of  the  corporation. 

Same — Membership: 

Policyholders  in  a  mutual  insurance  company  are  practically 
stockholders  therein;  and  the  fact  that  they  are  also  trustees 
for  their  employes,  who  may  receive  bodily  injuries,  does  not 
affect  their  membership. 

[Judgment     for     defendant     below.       Here     affirmed     against 
liquidator.] 

Wermuth  v.  Mlnden  Lumber  Co.  (La.  S.  C.) : 

67  Southern  Reporter  (February  10,  1912)  170. 

Wills— -Bequest  of  Insurance — Specific  Legacy: 

Testator  bequeathed  as  follows:  "It  is  my  will  that  all 
amounts  of  insurance  upon  my  life  that  are  payable  at  my  death 
shall  be  for  the  sole  benefit  of  my  wife,  and  accordingly  I  give 
and  bequeath  to  her  absolutely  all  the  moneys  due  and  to  be- 
come due  and  all  that  may  be  collected  from  every  policy  of 
insurance  now  outstanding  or  that  may  hereafter  be  issued  upon 
my  life."  Held,  That  the  bequest  of  Insurance  money  was  a 
specific  legacy,  the  testator  intending  that  all  of  his  debts  should 
be  paid  out  of  other  property  before  she  should  be  deprived  of 
her  bequest  or  any  part  of  it,  and  was  in  lieu  of  dower. 

[Decree  In  favor  of  executors  below.    Here  reversed  in  favor  of 
widow.] 

In  re  Taller  et  al.  (N.  Y.,  App.  Div.) : 

133  New  York  Supplement  (February  19,  1912)   122. 

Action  on  Premium  Note"Defenses— Representations  of  Agent: 
One  to  whom  a  distinct  and  definite  representation  has  been 
made  is  entitled  to  rely  on  such  representation,  and  need  not 
make  further  inquiry  concerning  the  particular  facts  involved; 
and,  where  the  transaction  involved  the  taking  out  of  a  particu- 
lar kind  of  life  insurance  policy,  the  holder  had  a  right  to  rely 
upon  the  belief  that  the  agent  would  carry  out  his  agreement 
in  conformity  to  the  original  contract;  and  the  failure  of  the 
agent  to  do  so,  whether  the  result  of  a  mistake  or  a  deliberate 
fraud,  cannot  operate  to  the  prejudice  6f  such  holder  in  an  ac- 
tion brought  by  the  agent  to  enforce  the  collection  of  the  pre- 
mium notes. 
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Same — Same — Same : 

An  agent  of  an  insurance  company  who  procurea  an  Illiterate 
person  to  take  out  a  policy  of  Insurance  on  his  life,  at  the  time 
representing  that  he  would  procure  a  policy  of  a  particular  kind, 
and  who  afterwards  obtains  the  issuance  of  a  policy  varying 
materially  from  the  one  promised  and  agreed  upon,  and  which 
substituted  policy  is  received  and  retained  by  the  holder  for  a 
period  of  five  months  before  discovery  of  the  fraud,  but  which 
is  then  promptly  returned  to  the  agent,  cannot  recover  on  the 
note  given  him  for  the  premium  on  the  policy  contracted  for, 
where  the  holder  of  the  policy  relied  upon  the  representations 
and  promises  made  at  the  time  the  contract  for  the  policy  was 
made. 

Same — Same — Same — Estoppel : 

Defendant,  an  illiterate  man,  reposed  confidence  in  an  in- 
surance agent  who  had  solicited  him  to  take  out  policies  of  in- 
surance on  his  life,  with  the  result  that  it  was  agreed  that  a 
policy  of  a  particular  kind  should  be  sent  him.  Defendant  re- 
lied implicitly  on  the  representations  and  promises,  and  when 
the  policy  arrived  it  was  put  away  without  examination,  and 
there  remained  for  a  period  of  about  five  months  when  defend- 
ant discovered,  for  the  first  time,  that  the  policy  was  not  the 
kind  for  which  he  had  contracted.  Held,  That  in  an  action  by 
the  agent  to  recover  on  the  notes  given  for  the  premium,  under 
the  circumstances,  defendant  was  not  guilty  of  laches  in  not 
sooner  discovering  the  fraud,  and,  the  facts  not  being  disputed, 
the  agent  is  not  entitled  to  recover  in  the  action. 

[Judgment    for    plaintiff    below.      Here    reversed    in    favor    of 
defendant] 

Summers  v.  Alexander  (Okla.  S.  C.) : 

120  Pacific  Reporter  (February  19,  1912)  601. 


Corporations— DIttolutlon— Receivers : 

In  an  action  brought  by  the  attorney  general  on  the  informa- 
tion of  the  auditor  of  public  accounts  under  the  provision  of 
section  28,  c.  43,  Comp.  St.  Neb.  1911,  the  court  may,  after  a 
decree  for  the  dissolution  of  an  insolvent  insurance  corporation 
and  the  winding  up  of  its  affairs  under  the  provisions  of  sec- 
tion 266  of  the  Code,  appoint  a  receiver  to  close  up  its  business. 

Same— Same — Same : 

The  power  to  bring  such  an  action  by  the  attorney  general 
and  the  power  of  the  court  to  decree  a  dissolution  and  distribu- 
tion of  its  effects  in  an  action  so  brought  must  be  conferred  by 
statute,  and,  in  the  absence  thereof,  such  a  proceeding  is  not 
within  the  Jurisdiction  of  the  court.  But,  after  such  decree  has 
been  rendered,  if,  under  the  circumstances  of  the  case,  the 
court  in  the  exercise  of  its  discretion  believes  that  the  object 
and  purpose  of  the  action  would  be  better  subserved  by  the  ap- 
pointment of  a  receiver  to  wind  up  the  affairs  than  by  permit- 
ting the  business  to  be  closed  by  the  managers  or  directors  of 
the  insolvent  corporation  as  trustees,  under  sections  62-66,  c. 
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16,  Comp.  St  Neb.  1911,  it  Ib  within  its  power  to  appoint  a  re- 
ceiver. 

[Decree  of  dissolution  below.     Here  affirmed  against  company.] 
State  ex  rel.  Barton,  Auditor,  v.  Farmers'  &  Merchants' 
Ins.  Co.  (Neb.  S.  C): 

134  Northwestern  Reporter  (February  16,  1912)   284. 

Employers'  Liability  Insurance  —  Policy  —  Liability  —  Conditions 

Precedent: 

The  policy  provided  that  the  company  should  not  be  liable 
to  insured  except  for  "losses  actually  sustained  and  paid  by  him 
in  satisfaction  of  a  Judgment  after  trial  of  the  issues."  Held, 
That  it  was  a  condition  precedent  to  the  right  to  recover  in- 
demnity that  the  insured  should  have  actually  paid  the  loss. 

Same — Same — Duty  to  Defend  Suits — Liability  for  Costs: 

The  policy  provided:  "If  any  suit  be  brought  against  the 
assured  to  enforce  a  claim  for  damages  on  account  of  an  acci- 
dent covered  by  the  policy,  the  company  will  defend  against 
such  proceedings  in  the  name  and  on  behalf  of  the  assured,  or 
settle  the  same  at  its  own  cost  unless  it  shall  elect  to  pay  the 
assured  the  indemnity  provided  for.  Held,  That  under  this  clause 
it  was  open  to  the  company,  with  respect  to  any  given  claim,  to 
refuse  to  do  either  of  these  things,  and  to  repudiate  any  lia- 
bility whatever  under  the  contract  If  It  adopts  that  course, 
and  it  be  ultimately  determined  that  the  claim  was  one  against 
which  it  did  not  undertake  to  indemnify  the  assured,  it  will  be 
liable  neither  for  indemnity  against  the  claim,  nor  for  the  ex- 
penses incurred  by  the  assured  in  defending  himself  against  it. 
If,  however,  the  company  undertakes  to  abide  by  and  fulfill  the 
contract  with  the  assured,  three  courses  of  conduct  are  open  to 
it,  and  it  has  the  absolute  and  unqualified  right  to  determine 
which  it  will  adopt.  It  may:  (a)  Defend  against  such  proceed- 
ing in  the  name  and  on  behalf  of  the  assured;  or  (b)  settle  the 
claim  at  its  own  cost;  or  (c)  pay  the  assured  the  stipulated 
amount  of  indemnity,  leaving  him  to  defend  himself  against  the 
claim  as  best  he  may. 

Same — Same — Same — Same: 

Under  a  policy  indemnifying  against  liability  for  damages 
to  employes  to  the  extent  of  $1,500,  the  liability  company  had 
the  option  of  defending  any  suit  for  damages  against  insured, 
settling  any  claim  at  Its  own  cost,  or  paying  the  amount  of  its 
policy  and  leaving  insured  to  defend  himself.  Upon  receiving 
notice  of  the  filing  of  a  suit  by  an  injured  employe,  the  liability 
company  undertook  Its  defense,  and  required  insured  to  agree 
that  he  would  not  interfere  unless  expressly  permitted  to  so  do. 
The  case  terminated  in  a  Judgment  against  insured  for  $6,500, 
whereupon  the  company  notified  insured  that  it  would  not  prose- 
cute an  appeal  but  stood  ready  to  settle  with  him  for  the  amount 
of  the  policy  upon  his  payment  of  the  Judgment  Insured  then 
appealed  the  case  and  secured  a  reversal.  This  suit  was  for  the 
costs  of  the  appeal.  Held,  That  the  company  in  electing  to  de- 
fend the  suit  against  insured  did  not  merely  undertake  to  defend 
itself  to  the  limit  of  its  possible  liability,  but  to  defend  the 
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actions  "in  behalf  of"  the  Insured,  and  to  secure  to  itself  the 
absolute  control  and  direction  of  such  defense.  The  insured 
was  required  to  stipulate  that  he  would  not  interfere  with  the 
actions,  unless  expressly  permitted  so  to  do  by  the  company, 
and  then  only,  of  course,  to  the  extent  that  the  company  per- 
mitted interference.  When  the  company  had  thus  exercised 
its  option  a  new  contract  came  into  existence  between  the  com- 
pany and  the  insured.  The  company  no  longer  stood  in  the 
position  of  an  indemnitor  as  to  a  limited  class  of  liabilities,  but 
It  had  assumed  a  definite  obligation  to  defend  certain  actual 
suits  "in  behalf  of*  the  insured,  and  this  obligation  was  not 
limited  by  the  amount  the  company  had  at  stake,  but  also  by  the 
amount  for  which  the  insured  might  be  found  liable.  The  con- 
sideration for  this  contract  is  to  be  found  in  the  premiums  paid 
for  the  policy,  the  election  by  the  company  and  the  renuncia- 
tion by  Uie  insured  of  the  right  to  defend  himself. 

8ame — Same — Same — Same — Estoppel : 

Where  the  defendant  company,  having  the  option  of  defend* 
ing  any  suit  for  damages  ag^nst  insured,  settling  any  claim 
at  its  own  cost  or  paying  the  amount  of  its  policy  and  leaving 
insured  to  defend  himself,  undertook  to  defend  the  action,  it 
elected  to  pursue  that  particular  course,  and  could  not  thereafter 
abandon  such  election  and  adopt  the  inconsistent  course  of  pay- 
ing the  amount  of  the  indemnity  and  abandoning  the  defense  of 
the  suits,  the  adoption  of  the  one  necessarily  implying  the  re- 
jection of  the  others. 

[Judgment  for  plaintur  below.    Here  affirmed  against  company.  1 
Brassil  v.  Maryland  Casualty  Co.  (N.  Y.,  App.  Div.) : 

183  New  York  Supplement   (February  19,  1912)   187; 

Principal  and  Surety — Contractor't  Bond — Notice: 

A  contractor's  bond  provided:  "That  said  surety  shall  be 
notified  in  writing  if  any  act,  omission  or  default  on  the  part 
of  the  said  principal,  •  •  •  which  may  involve  a  claim  or 
loss  for  which  the  said  surety  is  or  may  be  responsible  here- 
under, within  twenty-four  hours  after  the  occurrence  of  such 
act,  omission  or  default  shall  have  come  to  the  knowledge  of 
the  owner."  Held,  That  the  provision  did  require  the  obligee- 
to  give  notice  upon  learning  of  a  defect,  but  only  upon  learn- 
ing that  it  could  not  be  remedied  by  the  contractor,  thereby  in-- 
volving  a  possible  "claim  for  loss." 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
Illinois  Surety  Co.  v.  Frankfort  Heating  Co.  (Ins.  S.  C.)r 
97  Northeastern  Reporter  (February  20,  1912)  168. 

Foreign  Company — ^Actions — Jurisdiction — Statute: 

Sec.  4798,  Bums'  Rev.  St.  Ind.  1908,  provides:  "That  everr 
Insurance  company,  chartered,  organized  or  incorporated  in  any 
other  state  or  nation,  now  or  hereafter  doing  business  in  the 
State  of  Indiana,  shall  be  subject  to  the  process  of  the  courts  of 
this  State  in  any  action,  suit  or  other  legal  proceeding  relating 
to  or  founded  upon  any  claim  or  demand  of  any  character  what- 
ever, held  or  asserted  against  said  company  by  any  citizen  ot 
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the  State  of  Indiana,  and  process  against  such  company  shall 
be  served  in  the  same  manner  provided  by  existing  laws.  Held, 
That  section  4798  gives  courts  of  Indiana  Jurisdiction  in  actions 
founded  upon  any  claim  or  demand  of  any  character  whatever 
asserted  by  a  citizen  of  the  State  against  foreign  insurance  com- 
panies doing  business  in  the  State. 

[Judgment  for  plaintiff  below.    Here  afiarmed  against  company.] 
United  States  Health  &  Ace.  Ins.  Co.  v.  Batt  (Ind.  A.  C.) : 
97  Northeastern  Reporter  (February  20,  1912)   195. 

Wife's  Poilcy^Exemptions— Statute— Wife's  Debts: 

Sec.  4231-2  Shannon's  Code  (Tenn.)  provides  that  proceeds 
of  a  policy  on  a  husband's  life  for  the  benefit  of  his  wife  shall 
be  exempt  from  his  debts.  Held,  That  the  statute  did  not  ex- 
empt the  proceeds  of  such  a  policy  from  the  debts  of  the  wife 
herself. 

Same — Separate  Estate: 

The  interest  of  a  wife  in  a  policy  on  the  life  of  her  hus- 
band in  which  she  is  beneficiary  is  her  separate  estate. 

Bame— Same — Debts  Contracted  in  Trade — Rights  of  Creditors: 
Acts  Tenn.  1897,  C.  82,  provides:  "That  when  married 
women  are  engaged  in  the  mercantile  or  manufacturing  business 
In  their  own  names,  or  by  an  agent,  or  as  partner,  they  shall 
be  liable  for  the  debts  incurred  in  the  conduct  of  such  business, 
as  if  they  were  femme  sole."  Held,  That  although  the  separ- 
ate estate  of  a  wife  not  engaged  in  mercantile  or  manufactur- 
ing business  could  not  be  subjected  to  a  general  indebtedness, 
where  she  is  engaged  in  such  a  business,  she  is  no  different 
from  a  femme  sole  and  her  separate  estate  may  be  subjected 
to  debts  contracted  in  the  course  of  trade,  while  she  was  liv- 
ing with  her  husband  and  engaged  in  business  in  her  own  name, 
without  a  special  contract  subjecting  it  to  such  debts.  Conse- 
quently her  creditors  could  subject  insurance  money  due  from 
a  policy  on  the  life  of  her  husband  to  the  payment  of  such 
debts. 

[Judgment  for  wife  below.    Here  reversed  in  favor  of  creditors.] 
Sam  Levy  &  Co.  v.  Davis  et  al.  (Tenn.  S.  C.) : 

142  Southwestern  Reporter  (February  21,  1912)  1118. 

Princlpai  and  Surety — Contractor's  Bond — Parties: 

A  husband  procured  a  bond  from  a  surety  company  wherein 
he  was  named  as  obligee,  indemnifying  him  against  pecuniary 
loss  arising  out  of  the  default  of  a  contractor  who  had  under- 
taken certain  repair  work  on  a  house  owned  by  the  obligee's 
wife.  The  husband,  obligee,  subsequently  paid  liens  and  Judg- 
ments occasioned  by  the  contractor's  default  Held,  That  he 
has  sustained  pecuniary  loss  within  the  terms  of  the  bond, 
and  was  entitled  to  sue  for  indemnity. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Taylor  v.  Massachusetts  Bonding  &  Ins.  Co.  (Kansas  City 
C.  A.): 

142  Southwestern  Reporter  (February  21.  1912)  1096. 
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^Cri m I na I  Contpl racy"-— Construction : 

A  criminal  conspiracy  Is  a  combination  of  two  or  more 
persons,  by  some  concerted  action,  to  accomplish  some  criminal 
or  unlawful  purpose  not  in  itself  criminal  or  unlawful  by  crimi- 
nal or  unlawful  means. 

Combinations  to  Fix  Rates — ''Insurance'' — ^"Necessaries  of  Life": 
Insurance  is  not  an  article  of  merchandise  or  manufacture, 
or  one  of  the  "necessaries  of  life/'  or  of  prime  necessity,  within 
the  letter  or  spirit  of  the  laws  against  engrossing,  prohibiting 
combinations  among  dealers  in  merchandise  or  manufacture  or 
necessaries  of  life,  since  a  policy  of  insurance  is  a  simple  con- 
tract of  indemnity  against  loss. 

Same — Restraint  of  Trade — Common  Law  Conspiracy: 

A  combination  of  fire  insurance  companies  to  fix  rates  and 
control  the  business  of  insurance  in  a  city  is  an  agreement  in 
restraint  of  trade,  but  agreements  merely  in  restraint  of  trade 
are  not  illegal  in  the  sense  that  they  are  either  indictable  or 
actionable  at  common  law. 

Same — Same— Same: 

An  indictment  alleging  that  certain  insurance  companies 
and  individuals  doing  business  In  a  city  which  had  levied  a 
license  tax  on  insurance  companies  doing  business  there  mali- 
ciously conspired  to  arbitrarily  raise  insurance  rates  for  the  pur- 
pose of  maintaining  a  monopoly  of  the  insurance  business  in  the 
city,  and  to  stifle  competition  and  coerfce  the  city  authorities  to 
repeal  the  license  tax,  does  not  charge  a  criminal  conspiracy 
at  common  law,  but  on  the  contrary,  shows  that  the  companies 
had  Just  cause  for  raising  their  rates  in  the  city  by  considering 
the  license  taxes  imposed,  and  the  motive  charged  does  not 
make  the  acts  complained  of  a  criminal  ofTense. 

[Demurrer  to  warrant  overruled  below.    Here  reversed  In  favor 
of  defendants.] 

Harris  et  al.  v.  Commonwealth  (Va.  S.  C.  A.): 

73  Southeastern  Reporter  (February  24,  1912)  661. 

Fidelity  Bond — Set  of  Books — Sufficiency  of  Compliance: 

Where  a  surety  company  issued  a  bond  indemnifying  a 
mercantile  establishment  against  the  default  of  its  bookkeeper, 
who  was  authorized  to  handle  daily  cash  receipts,  and  the  bond 
executed,  including  a  separate  instrument  known  as,  "Employe's 
Statement,"  warranted  that  the  books  would  be  balanced 
monthly  and  the  accounts  watched  and  looked  after,  a  monthly 
examination  of  the  statements,  reports,  and  books  by  the  of- 
ficers of  the  insured,  but  which  did  not  include  a  complete  and 
thorough  check  or  audit  of  the  books,  is  sufficient,  and  the  fact 
that  a  careful  audit  of  the  books  would  have  disclosed  a  defal- 
cation, is  not  proof  that  there  was  a  failure  in  the  performance 
of  a  duty,  such  as  would  release  the  surety  from  its  obligation. 

Same — Examination  of  Accounts — Evidence  Considered: 

A  surety  company  issued  a  fidelity  bond,  indemnifying  a 
mercantile  establishment  against  the  default  of  its  bookkeeper, 
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and,  In  compliance  with  a  provision  of  the  bond,  answered  cer- 
tain questions,  as  follows:  "Q.  What  means  will  you  use  to 
ascertain  whether  his  accounts  are  correct?  A.  Monthly  bal- 
ances and  watching  them.  Q.  How  frequently  will  they  be 
examined?  A.  (No  answer.)  Q.  When  were  his  accounts  last 
examined?  A.  Each  account  is  examined  monthly.  Q.  Is 
there  now,  or  has  there  been,  any  shortage  due  you  by  appli- 
cant? A.  No;  not  that  we  know  of.  Q.  Have  you  ever  sus- 
tained loss  through  the  dishonesty  of  any  one  holding  the  posi- 
tion of  the  applicant?  A.  Yes.  Q.  If  so,  state  what  means 
you  have  adopted  to  prevent  the  recurrence  of  similar  loss.  A. 
By  a  more  careful  scrutiny  of  accounts."  Held,  That  a  monthly 
examination  of  the  books  and  accounts  and  reports  made  by 
the  bookkeeper  by  the  officers  of  the  insured,  together  with 
keeping  such  watch  on  the  bookkeepr,  as  was  kept  on  the  other 
employes  of  the  insured,  and  a  general  supervision  by  such  of- 
ficers over  the  business  of  the  bookkeeper  such  as  was  usual 
and  customary  was  all  that  was  required  by  the  terms  of  the 
undertaking.  Held,  further.  That  the  foregoing  questions  and 
answers  cannot  be  construed  to  mean  that  an  exhaustive  exami- 
nation of  the  books  had  been  or  should  be  made,  such  as  would 
discover  the  slightest  irregularity  that  might  exist,  however 
cunningly  covered  up. 

Same — Application — ^Warranty: 

To  the  question:  "Is  there  now  or  has  there  been  any  Short- 
age due  you  by  applicant?"  plaintiff  answered,  "No;  not  that 
we  know  of."  Held,  That  the  answer  having  been  made  in 
good  faith  after  the  usual  and  customary  examination  of  the 
books,  but  which  failed  to  discover  existing  defalcations,  will 
not  discharge  the  surety,  no  false  representations  or  warranty 
having  been  made,  and  the  insurer  having  accepted  the  state- 
ment so  made  without  request  for  further  or  more  definite  infor- 
mation. 

Same — Ruie  of  Construction — Forfeitures: 

Contracts  of  fidelity  insurance  will  be  liberally  construed 
to  accomplish  the  purpose  of  indemnity  for  which  they  are 
made,  and,  where  the  defense  is  a  breach  of  the  warranty  by  the 
insured,  the  burden  of  proof  rests  upon  the  insurer  to  establish 
the  allegations  charging  such  breach. 

[Judgment  for  plaintiff  below.  Here  affirmed  agrainst  defendant.  1 
Southern  Surety  Co.  v.  Tyler  &  Simpson  Co.  (Okla.  S.  C.) : 
120  Pacific  Reporter  (February  26,  1912)  936. 

Employers'  Liabiilty  Insurances-Policy — Notice — Condition   Pre- 
cedent: 

The  first  paragraph  of  the  policy  contained  an  absolute  and 
unqualified  undertaking  on  the  part  of  the  company  to  indemnify 
the  insured  against  loss  from  liability  for  accidental  injuries  to 
employes.  The  next  paragraph  limited  the  liability  to  $5»000  for 
injury  to  one  person,  and  to  $10,000  for  all  injuries,  and  then 
provided  that  in  addition  thereto  the  company  would,  at  its 
own  expense,  investigate  all  accidents  and  defend  all  suits,  even 
if  groundless,  "of  which  notice  is  given  as  hereinafter  required.'* 
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Then  followed  a  proviBion  that  immediate  notice  should  be 
given  the  company  of  any  accident.  Held,  That  notice  having 
heen  expressly  made  a  condition  precedent  in  the  second  clause, 
and  no  reference  having  heen  made  to  the  giving  of  notice  in 
the  first  clause,  under  the  maxim  "expressio  unius  est  exclusio 
alterius,"  it  will  be  taken  that  the  company  did  not  require  no- 
tice as  a  condition  precedent  to  liability  under  the  first  para- 
graph. 

Same — Same — Rulo  of  Construction: 

The  language  of  a  policy,  being  that  of  the  company,  if 
doubtful  or  ambiguous,  will  be  given  the  strongest  interpreta- 
tion against  the  company  which  it  will  reasonably  bear. 

Same — Same — Notice — Forfeiture: 

Failure  to  give  notice  within  a  specified  time  in  accordance 
with  the  terms  of  the  policy,  does  not  operate  as  a  forfeiture  of 
the  right  to  recover,  unless  the  policy  in  express  terms  or  by 
necessary  implication  makes  the  giving  of  notice  within  a  time 
specified  by  a  condition  precedent  to  recovery. 

[Judgment  for  company  below.    Here  reversed  agralnst  company.l 
Hope  Spoke  Co.  v.  Maryland  Casualty  Co.  (Ark.  S.  C): 
143  Southwestern  Reporter  (February  28,  1912)  85. 

Action   against   Foreign   Company — Statute — Venue— Service   of 
Process: 

Upon  action  being  filed  against  a  foreign  insurance  com- 
pany, the  clerk  of  the  court  of  Troup  County  issued  process  in 
the  usual  form  upon  which  the  sheriff  made  return  that  he 
had  served  the  defendant  by  serving  "W.  C.  Ford,  their  agent, 
personally"  with  a  copy  of  the  writ.  The  clerk  also  issued  a 
second  process  addressed  to  the  sheriff  of  Fulton  County,  an 
adjoining  county,  upon  which  return  was  made  that  defendant 
had  been  served  by  personal  service  upon  "John  H.  Mullin,  the 
agent  and  attorney  designated  by  said  defendant  upon  whom 
service  can  be  made."  At  the  appearance  term  the  defendant 
traversed  the  return  of  service  which  had  been  made  by  the 
sheriff  of  Troup  County,  and  set  up  that  on  the  day  when  the 
service  was  made  Ford  was  not  its  agent,  and  occupied  no  rela- 
tionship to  it  which  would  make  service  on  him  effectual  as 
against  the  defendant,  and  that  it  had  no  agent  in  Troup 
County  on  that  date.  The  defendant  also  specially  appeared 
and  moved  to  dismiss  the  action  on  the  ground  that  service 
had  not  been  legally  perfected,  because  the  service  on  Ford 
was  ineffectual,  as  he  was  not  Its  agent;  and  service  in  Fulton 
County  on  its  agent  Mullin  was  nugatory,  as  there  was  no  au- 
thority of  law  for  the  making  of  that  service.  Held,  That  under 
Sec.  2563.  Ga.  Civ.  Code  1910,  the  court  in  Troup  County  had 
Jurisdiction  of  the  subject  matter  of  the  action,  inasmuch  as  it 
had  an  agency  in  the  county  at  the  time  of  the  issuance  of  the 
policy.  Held,  further.  That  under  Sec.  2664,  Ga.  Civ.  Code  1910, 
service  could  have  been  effected  by  leaving  a  copy  of  the  origi- 
nal suit  and  process  at  the  place  of  doing  business  of  the  com- 
pany at  the  time  the  contract  was  made.  Inasmuch  as  the 
statute   provides   a   method   of   perfecting   service   within   the 
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county,  the  service  on  the  agent  in  Fulton  County  was  not  good, 
and  inasmuch  as  the  service  in  Troup  County  was  not  made 
as  the  statute  directed,  the  court  had  no  jurisdiction  of  the  de- 
fendant 

[Judgment  for  plaintiff  below.    Here  questions  certified  by  Court 
of  Appeals  answered  in  negative.] 

United  States  Casualty  Co.  v.  Newman  (Ga.  S.  C): 

73  Southeastern  Reporter  (March  2,  1912)  667. 

Employers'   Liability   Insurance — Action   for   Premiums— Agree- 
ments of  Agents: 

The  policy  provided  that  if  the  wages  paid  by  the  assured 
to  its  employes  were  greater  than  the  amount  taken  as  the 
basis  for  computing  the  premium  on  the  risk  assumed,  the  as- 
sured would  settle  for  any  balance  found  to  be  due  computed  on 
the  wages  actually  paid.  In  an  action  to  recover  the  premium 
based  on  wages  paid  exceeding  the  basis  upon  which  the  origi- 
nal payment  was  made,  the  assured  set  up  in  defense  that  the 
agent  of  the  company,  at  the  time  of  ttie  application,  informed 
assured  that  since  it  had  another  policy  covering  the  same  risk 
the  premium  would  be  a  flat  rate  of  $850,  the  theory  being  that 
It  would  be  a  fraud  to  let  the  company  enforce  the  covenants  of 
the  policy  contrary  to  the  oral  agreements  of  the  agent  by  which 
assured  was  induced  to  enter  into  the  contract  Held,  That  to 
bind  the  company  by  such  oral  agreements,  it  should  be  made 
to  appear  that  they  were  made  by  a  party  to  the  contract,  or  by 
his  agent  acting  with  actual  or  ostensible  authority,  conse- 
quently where  the  policy  expressly  provided  that  no  condition 
thereof  could  be  changed  except  by  written  consent  of  the  pres- 
ident or  secretary  of  the  company,  the  assured  could  not  avoid 
payment  of  the  premiums  stipulated  In  the  policy  on  the 
ground  that  he  relied  upon  the  oral  representations  of  an  agent 
that  the  amount  originally  paid  was  in  full. 

Same — Policy — ^Authority  of  Agent: 

The  policies  accepted  and  retained  by  defendant  contained 
the  provision  that  "no  condition  or  provision  of  this  policy  shall 
be  varied  or  altered  by  any  one  unless  by  written  consent  of  the 
president  or  secretary  of  the  company."  Held,  That  this  was  a 
limitation  upon  the  authority  of  agents  of  which  defendant  had 
notice  by  which  he  was  bound. 

Same — Same — Same — Ratification : 

The  policy  provided  a  sliding  scale  of  premiums  to  be  de> 
termined  by  the  amount  of  wages  paid  by  the  assured  to  Its 
employes.  The  agent  who  secured  the  application  represented 
that  upon  payment  of  a  certain  amount  no  further  premiums 
would  have  to  be  paid.  Held,  That  by  attempting  to  enforce  a 
written  contract  according  to  its  terms  the  company  ratifies 
unauthorized  oral  modifications  thereof. 

Same — Same — Acceptance — Effect: 

A  policy  of  insurance,  when  accepted  by  the  insured,  is  con- 
clusive evidence  of  the  engagements  of  the  parties  with  respect 
to  the  obligations  declared  in  it,  and  may  not  be  contradicted  by 
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evidence  of  previous  verbal  arrangements  even  though  such  pol- 
icy was  not  signed  by  the  assured. 

[Judgment  for  assured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Fidelity  &  Casualty  Co.  v.  Fresno  Flume  &  Irrigation  Co. 
(Cal.  S.  C.) : 

119  Pacific  Reporter  (January  22,  1912)  646. 

Principal  and  8urety — Bond — Condftfona  Precedent: 

Where  a  surety  bond  contains  conditions  which  are  ex- 
pressly made  conditions  precedent  to  the  right  of  the  obligee  to 
recover,  such  conditions,  when  not  fraudulent  or  unconscion- 
able, are  upheld  by  the  courts  and  must  be  alleged  and  proved 
before  there  can  be  a  recovery,  unless  the  facts  show  a  waiver. 
[Judgment   for  plaintiff  below.     Here  reversed   In   favor  of 

company.] 
National  Surety  Co.  v.  Schneidermann  (Ind.  App.): 

96  Northeastern  Reporter  (January  23,  1912)  965. 

Anti-Rebate  Law — Constitutionality — Police  Power: 

Kurd's  Rev.  St  (111.)  1909,  c.  73,  sees.  27-30,  prohibiting 
discrimination  between  insurants  of  the  same  class  and  of  equal 
expectation  of  life.  Held,  That  such  regulation  was  within  the 
police  power  of  the  State  and  did  not  violate  any  constitutional 
right  to  contract 

8ame — Same — Forfeiture  of  Agent's  License: 

Kurd's  Rev.  St  (111.)  7909,  c.  73,  sees.  27-30,  prohibiting 
discrimination  between  insurants  of  the  same  class  and  of  equal 
expectation  of  life,  provides  for  a  forfeiture  of  the  agent's  li- 
cense. Held,  That  the  act  was  not  void  because  the  penalty 
was  not  proportionate  to  the  offence;  an  agent,  if  he  violates 
the  law,  may  lawfully  be  deprived  of  the  right  to  prosecute  his 
business. 

Same — Statement  of  Claim — Allegations: 

Kurd's  Rev.  St  (111.)  1909,  c.  73,  sees.  27-30,  prohibits  dis- 
crimination between  insurants  of  the  same  class  and  of  equal 
expectation  of  life.  The  first  section  of  the  act  fixes  the  char- 
acter of  discrimination  prohibited,  and  the  second  section  de- 
clares that  any  company  making  any  unjust  discrimination,  as 
enumerated  In  sec.  1,  shall  be  deemed  guilty  of  having  violated 
the  act.  In  a  statement  of  claim  for  penalty  under  the  act  all 
of  the  facts  showing  a  violation  of  the  act  were  stated  with  par- 
ticularity. Held,  That  the  statement  of  claim  was  not  insuffi- 
cient in  failing  to  allege  that  the  discrimination  was  unjust. 
Same — ^Action  for  Penalty — Mitigation  of  Penalty — Evidence: 

In  an  action  for  the  statutory  penalty  for  illegal  discrimina- 
tion, it  was  not  error  for  the  court  to  refuse  to  permit  proof  of 
a  rule  of  the  company  against  rebating,  to  mitigate  the  amount 
of  the  penalty,  where  such  rule  was  not  enforced. 

Same — Same — Same — Same: 

It  was  proper  to  refuse  proof  of  the  amount  of  the  agent's 
commission  in  an  action  for  the  statutory  penalty  for  rebating. 
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where  it  was  apparent  that  the  agent  securing  the  application 
for  the  policy  did  not  divide  his  commission  with  the  insured 
for  services  rendered  in  securing  other  business,  but  that  the 
proposition  for  commissions  was  a  mere  device  to  cover  a  re- 
bate to  the  insured. 

Same — Same — Defenses: 

It  Is  no  defense  in  an  action  to  recover  a  statutory  penalty 
for  rebating,  that  the  informer,  who  is  entitled  to  half  of  the 
penalty  recovered,  gave  to  the  person  who  made  the  applica- 
tion the  money  with  which  to  induce  the  violation  of  the 
statute. 

Same — Same — Measure  of  Recovery: 

An  action  for  a  statutory  penalty  is  a  civil  action  in  debt, 
and  the  amoimt  of  the  penalty  is  properly  fixed  by  the  jury. 

[JudgmeDt  for  plaintiff  below.    Here  affirmed  against  company.] 
People  V.  Hartford  Life  Ins.  Co.  (111.  S.  C.) : 

96  Northeastern  Reporter  (January  30,  1912)  1049. 


Personal  Injury  Action — Evidence — Mortality  Tables: 

In  an  action  for  personal  injuries,  mortality  tables  are  com- 
petent evidence  to  prove  the  probable  expectancy  or  duration  of 
the  life  of  the  person  injured,  where  such  tables  were  shown 
by  an  insurance  agent  to  be  in  general  use  by  life  insurance 
companies  doing  business  in  the  State. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  defendant] 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Trotter  (Ark.  S.  C.) : 

142  Southwestern  Reporter  (January  31,  1912)  189. 


Fireman's  Fund — Distribution — Statute: 

According  to  its  certificate  of  incorporation,  the  plaintiff  is 
organized  for  benevolent  and  charitable  purposes,  under  the  pro- 
visions of  article  2  of  the  membership  corporations  law  (Consol. 
Laws  N.  Y.  1909,  c.  35).  The  particular  business  and  objects 
of  the  corporation,  as  declared  in  its  certificate  of  incorpora- 
tion, are  "to  assist  such  of  its  members  as  may  need  help  or 
protection,  and  to  extend  needful  aid  to  the  widows  and  chil- 
dren of  the  members  thereof."  Neither  its  membership  nor  its 
work  of  rendering  aid  and  assistance  is  limited  to  firemen,  active 
or  exempt,  or  their  families  or  dependents.  It  does  not  even 
appear  that  it  was  organized  by  firemen,  although  it  is  stated 
tliat  the  present  members  are  all  exempt  firemen.  Aside  from 
its  name,  there  is  absolutely  nothing  to  indicate  that  it  is  an 
exempt  fireman's  association,  or  was  organized  to  carry  out  the 
purposes  contemplated  by  the  statute,  or  that  it  has  any  power 
by  statute  or  otherwise  to  receive  and  administer  the  fund. 
Held.  That  plaintiff  was  not  entitled  to  the  proceeds  of  the  per- 
centage tax  imposed  by  sees.  133,  135  of  the  Insurance  Laws 
(Consol.  Laws  N.  Y.  1909.  c.  28)  on  premiums  collected  within 
the  c:ty  by  foreign  fire  insurance  companies  for  the  benefit  of 
such  persons  and  their  families  as  have  been  lawfully  discharged 
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from  the  volunteer  fire  department,  since  its  purposes  were  not 
limited  to  those  contemplated  by  the  statute. 
[Judgment  for  defendants.] 
Exempt  Fireman's  Assn.  of  City  of  Little  Falls  v.  City  of 
LltUe  Falls  et  al.  (N.  Y.,  App.  Div.): 

132  New  York  Supplement  (February  5,  1912)  798. 


Action  on  Policy — Foreign  Judgment — Ret  Adjudlcata: 

Notwithstanding  the  fact  that  an  assignment  of  an  insui^ 
ance  policy  has  been  held  invalid  by  the  courts  of  a  foreign 
state,  in  an  action  by  the  insured's  legal  representative,  such 
Judgment  will  not  bar  the  assignee  of  the  policy  from  suing  in 
New  York  to  determine  the  ownership  of  the  fund,  such  assignee 
not  having  been  a  party  to  the  action  in  which  the  foreign 
judgment  was  rendered. 

Same — Same — Same — Remedy: 

The  policy,  although  issued  in  Vermont,  was  by  its  terms  a 
contract  of  the  State  of  Wisconsin.  Subsequent  to  its  issuance 
it  was  assigned  by  the  owner  to  plaintiff,  who  subsequently 
moved  to  New  York  taking  the  policy  with  him.  The  law  in 
both  Wisconsin  and  New  York  is  that  an  assignment  transfers 
the  legal  title  to  the  assignee,  so  that  suits  thereon  must  be 
by  the  assignee.  In  Vermont  such  suits  must  be  brought  in  the 
name  of  the  assignor.  Held,  That  the  rule  in  Vermont  being  one 
of  practice  and  remedy  rather  than  one  of  property,  has  no  ex- 
tra-territorial force  so  as  to  bind  the  assignee  by  judgment  in  an 
action  by  insured's  personal  representative  brought  after  the 
assignee  had  left  the  state.  Held,  further.  That  had  the  policy 
been  property  within  the  State  of  Vermont  wherein  the  action 
was  in  the  name  of  the  assignor,  the  remedy  of  the  company 
was  by  bill  of  interpleader,  in  which  suit  jurisdiction  might 
have  been  obtained  over  a  non-resident,  so  far  as  to  determine 
title  to  property  within  the  state. 

[Judgment  for  plaintiff  below.  On  appeal  reversed  In  favor  of 
company,  139  App.  Dlv.  64;  N.  Y.  Supp.  471.  Here  re- 
versed airainst  company.] 

Gleason  v.  Northwestern  Mut.  Life  Ins.  Co.  (N.  Y.  C.  A.) : 
97  Northeastern  Reporter  (February  6,  1912)  36. 


Debtor  and  Creditor — ^Attachment — Property  in  Custody  of  Law: 
A  suit  in  equity  may  not  be  brought  by  a  creditor  to  reach 
Insurance  money  claimed  by  a  debtor's  wife  and  deposited  in 
court  by  the  insurance  company  on  a  suit  therefor  brought  by 
the  wife,  since  the  property  is  then  beyond  the  reach  of  the 
creditors  of  the  husband,  under  the  rule  that  property  which  is 
held  in  custody  of  the  law  is  not  liable  to  legal  or  equitable  at- 
tachment. 

[Judgment  for  defendant  below.     Here  affirmed  In  favor  of  de- 
fendant] 

Berlin  Mills  Co.  v.  Lowe  et  al.  (Mass.  S.  J.  C.) : 

97  Northeastern  Reporter  (February  6,  1912)  67. 
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Homicide— Evidence— Exittonce  of  insurance: 

The  defendant,  his  wife,  and  his  mother  concurrently  took 
out  policies  of  insurance  on  their  respective  lives.  The  policies 
on  the  lives  of  the  defendant's  wife  and  his  mother  were  pay- 
able to  him,  and  that  on  his  own  life  was  payable  to  his  wife. 
On  the  trial  of  the  defendant  for  the  murder  of  hi3  wife,  the 
State  introduced  the  policy  on  his  wife's  life,  as  tending  to  show 
motive,  and  the  defendant  in  rebuttal  offered  the  policies  on  the 
life  of  himself  and  of  his  mother.  The  former  was  received,  and 
the  latter  repelled  as  irrelevant    Held,  That  there  was  no  error. 

[Conviction  of  defendant  below.    Here  affirmed.] 

Walker  v.  State  (Ga.  S.  C.) : 

78  Southeastern  Reporter  (February  10,  1912)  868. 


Railroad  Fire — Subrogation— Statute: 

*  Pub.  St  Mass.  1882,  c.  112,  sec.  214,  provides  that,  when  any 
railroad  company  is  held  responsible  for  loss  of  property  by  fire, 
it  shall  be  entitled  to  the  benefit  of  any  insurance  carried  by  the 
owner,  less  the  amount  of  premium  and  expenses  of  recovery. 
Held,  That  this  provision  took  away  from  the  insurance  compar 
nles  the  right  of  subrogation  in  a  suit  under  the  statute. 
[Judgment  for  defendant] 

New  England  Box  Co.  v.  New  York  Cent  &  H.  R.  R.  Co. 
(Mass.  S.  J.  C.) : 

97  Northeastern  Reporter  (February  18,  1912)  140. 


Action  for  Damages— Existence   of   Indemnity   Insurance— Evi- 
dence: 

Plaintiff  sued  to  recover  damages  for  the  death  of  a  minor 
son,  who  was  drowned  In  defendant's  swimming  pool.  During 
the  course  of  the  trial  defendant  was  asked  by  plaintift's  counsel 
the  following  question:  "Isn't  it  a  fact  that  you  were  so  con- 
vinced that  it  (the  swimming  pool)  was  a  dangerous  place  that 
you  induced  an  indemnity  company  to  make  a  bond  for  you?'^ 
Held,  That  this  was  reversible  error,  though  not  answered,  and 
though  the  court  directed  the  Jury  that  the  question  propounded 
was  not  evidence,  and  that  they  should  not  consider  it  In  arriv- 
ing at  their  verdict  and  that  they  should  not  allow  the  question 
to  have  any  influence  on  them  in  returning  a  verdict 

[Judgment    for    plaintiff    below.      Here    reversed    in    favor    of 

defendant] 
Levlnski  v.  Cooper  et  al.  (Texas  C.  C.  A.) : 

142  Southwestern  Reporter  (February  14,  1912)  959. 

Contract  of  Sale — Rescission— Damages — Set-OfT: 

Defendant  contracted  to  sell  to  plain ti ft  certain  merchan- 
dise. Because  of  delay  of  plaintiff  in  giving  shipping  orders,  de- 
fendant elected  to  rescind  the  contract  Plaintiff  then  sued  for 
damages  for  defendant's  failure  to  deliver.  Held,  That  defendant 
was  not  entitled  to  deduct  damages  incurred  for  storage  and  in- 
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surance  of  the  property  while  holding  it  for  delivery,  after  hav* 
ing  elected  to  rescind. 

[Judgment   for   defendant    below.      Here   reversed   in    favor   of 

plaintiff.] 
Joppa  Mattress  Co.  y.  Arkansas  Valley  Cotton  Oil  Co» 
(Ark.S.  C): 

142  Southwestern  Reporter  (Februarsr  14,  1912)   831. 


Employers'  Liability  Policy— >Wages  Book-~Conditlon  Precedent: 

The  society  refused  to  pay  on  the  ground  of  non-compliance 
with  the  following  condition  in  the  policy  (which  declared  it 
and  otiier  clauses  to  be  conditions  precedent  to  the  society's 
liability  under  the  policy) :  'The  first  premium  and  all  renewal 
premiums  that  may  be  accepted  are  to  be  regulated  by  the 
amount  of  wages  and  salaries  and  other  earnings  paid  to  em> 
ployes  by  the  insured  during  each  period  of  insurance.  The 
name  of  every  employe  and  the  amount  of  wages,  salary  and 
other  earnings  paid  to  him  shall  be  duly  recorded  in  a  proper 
wages  book.  The  insured  shall  at  all  times  allow  the  society 
to  inspect  such  books,  and  shall  supply  the  society  with  a  cor- 
rect account  of  all  such  wages,  salaries  and  other  earnings  paid 
during  any  period  of  insurance  within  one  month  from  the  ex- 
piry of  such  period  of  insurance,  and,  if  the  total  amount  so 
paid  shall  differ  from  the  amount  on  which  premium  has  been 
paid,  the  difference  in  premium  shall  be  met  by  a  further  pro- 
portionate payment  to  the  society  or  by  a  refund  by  the  so- 
ciety, as  the  case  may  be."  No  wages  book  was  kept  by  the 
claimant  Held,  That  the  claimant  was  entitled  to  indemnity 
by  the  society  from  liability  to  pay  compensation,  as  the  sole 
object  of  the  condition  was  to  provide  for  the  adjustment  of 
premiums,  and  that  compliance  with  the  clause  was  not  a  con- 
dition precedent  to  liability. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
In  re  Bradley  and  Essex  and  Suffolk  Ace.  Indemnity  Soc. 
(Eng.  C.  A.): 

(1912)   I  King's  Bench  (The  Law  Reports,  March 
1,  1912)   416. 

Action  against  Foreign  Company^-Statute — Venue: 

Sec.  2563,  Ga.  Civ.  Code  1910,  provides:  "Whenever  any 
person  may  have  any  claim  or  demand  upon  any  insurance  com- 
pany having  agencies,  or  more  than  one  place  of  doing  business, 
it  shall  be  lawful  for  such  person  or  persons  to  institute  suit 
against  said  insurance  company  within  the  county  where  the 
principal  office  of  such  company  is  located,  or  in  any  county 
where  said  insurance  company  may  have  an  agency,  or  place  of 
doing  business,  was  located  at  the  time  the  cause  of  action 
accrued,  or  the  contract  was  made,  out  of  which  said  cause  of 
action  arose."  Held,  That  under  this  provision  of  the  law 
a  non-resident  insurance  company  may  be  sued  in  the  county 
where  the  company  had  an  agent  and  place  of  doing  business 
when  the  contract  of  insurance  was  made  and  the  cause  of 
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action  arose,  although  the  company  has  abandoned  its  agency 
in  that  county  and  has  no  agent  there  at  the  time  of  the  suit 

Same — Same — Service  of  Process: 

Sec.  2564,  Ga.  Civ.  Code  1910,  provides  that  in  all  actions 
against  foreign  insurance  companies  service  shall  be  effected 
upon  such  insurance  company  by  leaving  a  copy  of  the  bill  or 
-writ  with  the  agent  of  the  company,  if  any;  if  no  agent  should 
be  in  the  county,  then  at  the  agency  or  place  of  doing  business, 
or  where  the  same  was  located  at  the  time  such  cause  of  action 
accrued,  or  the  contract  was  made,  out  of  which  the  same  arose. 
Meld,  That  under  this  provision  of  the  law  in  case  the  company 
has  no  agent  or  place  of  doing  business  in  the  county,  service  of 
suit  may  be  perfected  by  leaving  a  copy  of  the  original  suit  and 
process  at  the  place  where  was  located  the  agent  and  place 
of  doing  business  of  the  company  continuously  from  the  time  of 
the  execution  of  the  contract  to  the  time  of  the  company's  dis- 
continuance of  the  agency  in  that  county. 

[Judgment  for  plaintiff  below.    Here  questions  certified  by  Court 
of  Appeals  answered  In  negative.] 

Peters  v.  Queen  Ins.  Co.  (Ga.  S.  C.) : 

73    Southeastern   Reporter   (March  2,   1912)    664. 

Insurance  Proceeds — ^Trustee  of  Express  Trust — Validity  of  Oral 
Trust: 

Emma  Malone,  as  next  friend  of  her  six  minor  children 
by  her  deceased  husband,  James  Malone,  brought  her  equitable 
petition  against  Mary  Malone,  the  mother  of  the  decedent,  al- 
leging that  he  left  at  his  death  a  policy  of  insurance  upon  his 
life,  payable  to  the  defendant;  that  the  defendant  had  informed 
the  petitioner  that  the  insurance  had  been  made  payable  to  the 
defendant,  with  the  understanding  (to  which  the  defendant 
agreed)  that  she  was  to  hold  the  proceeds  as  trustee  for  the 
minor  children  in  the  event  of  the  death  of  the  insured;  that 
the  defendant,  while  claiming  no  interest  in  the  proceeds  of 
the  policy,  proposed  to  use  the  interest  from  the  fund  to  sup- 
port the  children,  on  certain  stated  conditions  which  constituted 
no  part  of  the  contract  between  decedent  and  the  defendant; 
that  there  was  no  writing  as  to  the  terms  of  the  agreement  be- 
tween decedent  and  his  mother.  Petitioner  prayed  that  the 
court  establish  a  trust  in  favor  of  the  children  in  the  proceeds 
of  the  policy  of  insurance.  Held,  That  the  petition  sought  to 
have  an  express  trust  declared  in  the  absence  of  any  writing 
creating  or  declaring  the  same;  and  the  court  promptly  sus- 
tained the  general  demurrer. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant] 

Malone  v.  Malone  (Ga.  S.  C.) : 

73  Southeastern  Reporter  (March  2,  1912)  660. 

Landlord  and  Tenant— Action  to  Recover  Rent — Rent  Insurance 

— Evidence: 

In  an  action  by  a  landlord  for  rent,  where  the  tenant 
claimed  a  constructive  eviction  by  reason  of  the  failure  of  the 
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landlord,  after  a  fire,  to  make  the  necessary  repairs,  the  tenant 
could  not  show  in  defense  that  the  landlord  collected  rent  in- 
surance during  part  of  the  time  for  which  he  sought  to  recover 
rent. 

[Judgment  for  tenant  below.    Here  reversed  in  favor  of  landlord.] 
Brewster  v.  Silverstein  (N.  Y.,  App.  Tr.): 

133  New  York  Supplement  (March  4,  1912)  473. 

Foreign  Company — Service  of  Proces»--8tatute: 

The  only  mode  by  which  a  foreign  insurance  company  can 
be  served  with  process  in  Missouri  is  prescribed  by  Sec.  7042, 
Rev.  St.  Mo.  1909,  which  authorizes  service  of  process  on  the 
Superintendent  of  Insurance. 

Same— Same— Same — ^Actions  by  Non-Residents: 

Sec.  7042,  Rev.  St.  Mo.  1909,  requires  foreign  companies  do- 
ing business  in  Missouri  to  appoint  the  Superintendent  of  In- 
surance as  agent  for  service  of  process,  and  provides  that  serv- 
ice on  him  shall  be  personal  service  on  the  company  so  long 
as  it  has  policies  outstanding  in  the  State.  Held,  That  under 
Sec.  7042  it  was  competent  to  bring  a  foreign  company,  doing 
business  in  the  State,  into  court  by  service  of  process  on  the 
Insurance  Superintendent,  in  an  action  by  a  non-resident  on  a 
contract  made  outside  the  State. 

Actlbn  by  a  Non-Resldent — General  Appearance — Evidence  Con- 
sidered: 

In  an  action  by  a  non-resident  against  a  foreign  company  on 
a  contract  made  in  the  home  state  of  the  plaintiff,  the  de- 
fendant filed  a  motion  asking  that  the  service  and  return  had 
therein  be  quashed,  and  also  asking  that  plaintifiP's  complaint 
be  dismissed  because  of  matters  of  defense  entirely  outside  of 
the  record,  as  to  which  it  tendered  issues  by  verified  plea. 
Held,  That  the  mere  fact  that  the  defendant  tendered  those  is- 
sues, and  attempted  to  prove  them  by  afildavlt,  by  necessary  im- 
plication, requested  the  court  to  assume  jurisdiction  over  its 
person,  and  over  the  issues  thus  tendered,  and  to  pass  judgment 
thereon,  which  could  not  be  done  without  the  court  had  juris- 
diction over  the  parties  litigant  and  the  subject-matter  of  the 
suit.  The  tender  of  those  matters  of  defense  or  abatement 
which  do  not  appear  in  the  record  proper,  and  which  challenge 
the  right  of  plaintiff  to  maintain  an  action  on  this  policy  in  this 
State,  no  matter  how  the  summons  was  served,  would  be  a 
waiver  of  the  right  to  have  the  return  quashed,  even  if  such 
right  had  ever  existed. 

Same^ — Jurisdiction — ^Transitory   Action : 

Actions  on  insurance  policies  are  transitory  in  nature  and 
courts   must   take  jurisdiction    thereof    without    reference    to 
where  the  contract  was  made  and  where  the  beneficiary  resides. 
[Writ  of  prohibition  denied.] 

State  ex  rel.  Pacific  Mutual  Life  Ins.  Co.  v.  Grimm,  Cir- 
cuit Judge  (Mo.  S.  C.) : 

148  Southwestern  Re^rter  (March  6.  1912)  483. 
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Action  on  Policy — Service  of  Proceee--8tatute: 

Sec.  3530,  Iowa  Code,  provides:  'If  the  action  is  against  an 
insurance  company,  for  loss  or  damage  upon  any  contract  of 
insurance  or  indemnity,  service  may  be  had  upon  any  general 
agent  of  the  company  wherever  found,  or  upon  any  re- 
cording agent  or  agent  who  has  authority  to  issue  policies." 
Sec.  3532,  which  was  enacted  prior  to  Sec.  3531,  and  which 
relates  generally  to  corporations,  provides:  "When  a  corpora- 
tion, company  or  individual  has,  for  the  transaction  of  any 
business,  an  office  or  agency  in  any  county  other  than  that  in 
which  the  principal  resides,  service  may  be  made  on  any  agent 
or  clerk  employed  in  such  office  or  agency,  in  all  actions  grow- 
ing out  of  or  connected  with  the  business  of  that  office  or 
agency."  Held,  That  Sec.  3530  was  intended  to  be  cumulative 
rather  than  exclusive  in  character,  and  was  undoubtedly  en- 
acted to  provide  a  method  of  service  upon  an  agent  in  any  case, 
no  matter  whether  the  action  grew  out  of  or  was  connected  with 
any  business  connected  with  his  agency  or  not.  It  having  been 
previously  held  under  Sec.  3532  that  service  of  process  might  be 
made  upon  a  soliciting  agent  of  an  insurance  company  in  an  ac- 
tion growing  out  of  the  business  of  his  agency,  under  Sec.  3530 
service  on  a  soliciting  agent  would  be  good,  no  matter  whether 
the  action  grew  out  of  his  agency  or  not 

Same— Same — Prior  Termination  of  Agency: 

Service  of  process  upon  an  insurance  agent  is  good,  thpugh 
he  was  not  in  the  service  of  the  company  at  the  time  notice  was 
served. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Bradshaw  v.  Des  Moines  Ins.  Co.  (Iowa  S.  C): 

184  Northwestern  Reporter  (March  8,  1912)  628. 

Taxation— Assessment  of  Stock  Held   in  Other  Corporations- 
Double  Taxation: 

Sec.  11357,  Rev.  St  Mo.  1909,  provides  that  persons  owning 
stock  in  corporations  shall  not  be  required  to  deliver  to  the  as- 
sessor a  list  thereof,  but  the  president  or  other  chief  officer 
of  such  corporation  shall,  under  oath,  deliver  to  the  assessor  a 
list  of  all  shares  of  stock  held  therein  and  the  face  value  there- 
of, the  value  of  all  real  estate,  if  any,  represented  by  such 
shares  of  stock,  together  with  all  reserved  funds,  undivided 
profits,  premiums  or  earnings  and  all  other  values  belonging  to 
such  corporation,  and  such  shares,  reserved  funds,  undivided 
profits,  premiums  or  earnings,  and  all  other  values  so  listed  to 
the  assessor,  shall  be  valued  and  assessed  as  other  property  at 
their  true  value  in  money,  less  the  value  of  real  estate,  if  any, 
represented  by  such  shares  of  stock.  Held,  That  in  view  of  the 
requirement  of  Art  10,  Sees.  3-4,  of  the  Mo.  Const,  requiring 
uniformity  in  taxation  and  that  all  property  be  taxed  in  pro- 
portion of  its  value,  and  insurance  company  should  not  be 
taxed  on  shares  of  stock  in  other  corporations  owned  by  it,  as 
such  a  tax  would  be  double  taxation.  It  would  not  be  uniform 
to  collect  a  double  tax  on  property  owned  by  an  insurance  com- 
pany and  a  single  tax  on  the  same  kind  of  property  held  by 
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an  individual  or  a  manufacturing  corporation;  and  it  would 
not  be  taxation  in  proportion  to  the  value  of  tlie  property  if  it 
Is  valued  twice  under  different  forms  for  the  same  purpose. 

Same — Moneys  Outside  of  State— Statutes: 

Sec.  11357,  Rev.  St  Mo.  1909,  provides  that  persons  owning 
stock  in  corporations  shall  not  be  required  to  deliver  to  the 
assessor  a  list  thereof,  but  the  president  or  other  chief  officer 
of  such  corporation  shall,  under  oath,  deliver  to  the  assessor 
a  list  of  all  shares  of  stock  held  therein  and  the  face  value 
thereof,  the  value  of  all  real  estate,  if  any,  represented  by  such 
shares  of  stock,  together  with  all  reserved  funds,  undivided 
profits,  premiums  or  earnings  and  all  other  values  belonging  to 
such  corporation,  and  such  shares,  reserved  funds,  undivided 
profits,  premiums  or  earnings,  and  all  other  values  so  listed  to 
the  assessor,  shall  be  valued  and  assessed  as  other  property  at 
their  true  value  in  money,  less  the  value  of  real  estate,  if  any, 
represented  by  such  shares  of  stock.  Sec.  7098,  relating  to  In- 
surance companies,  requires  that  their  property  "shall  be  as- 
sessed and  taxed  as  the  property  of  individuals."  Sec.  11,415 
applying  generally  to  corporations,  provides  that  they  shall 
make  returns  to  the  assessor  of  all  their  "property  subject  by 
law  to  taxation  in  this  state."  Held,  That  (a)  premium  on 
policies  issued  by  a  Missouri  insurance  company  outside  of  Mis- 
souri on  property  outside  of  the  state,  the  premiums  payable 
outside  the  State  by  non-residents,  on  which  sums  the  insur* 
ance  company  was  assessed  and  paid  taxes  in  the  states  in 
which  such  non-residents  lived,  and  bank  deposits  of  the  insur- 
ance company,  subject  to  its  check,  kept  by  it  in  good  faith  in  a 
bank  outside  of  this  State,  with  no  intent  to  avoid  the  tax- 
ation thereof  in  Missouri,  and  taxable  in  the  State  where  kept, 
were  not  subject  to  assessment  in  Missouri. 
[Assessment  quashed.] 

State  ex  rel.  Campbell  et  al.  v.  Brinkof,  President  of  Board 
of  Assessors  et  al.  (Mo.  S.  C): 

143  Southwestern  Reporter  (March  6,  1912)  444. 

Action    to    Abate    Nuisance — Evidence — increase    in    insurance 
Rates: 

In  an  action  to  abate  a  lumber  mill  as  a  nuisance,  plaintiff 
alleged  that  defendant  maintained,  in  connection  with  its  mill 
business,  a  lumber  shed  for  the  storing  of  lumber,  and  by  rea- 
son of  the  nature  of  said  business  and  its  close  proximity  to 
plaintiff's  buildings  the  insurance  rates  thereon  are  increased 
and  plaintiff  thereby  damaged  in  a  specified  sum.  Held,  That 
the  storing  of  the  lumber  by  defendant  on  its  own  premises  was 
not  a  nuisance  per  se,  and  violated  no  rights  of  the  neighbor- 
ing property  owners.  The  mere  fact  that  the  defendant's  busi- 
ness increased  the  rates  of  insurance  on  the  neighboring  prop- 
erty is  insufficient  to  constitute  it  a  nuisance.  Consequently, 
plaintiff  was  not  entitled  to  recover  damages  because  of  the 
increased  insurance  rates. 

[Judgment  for  defendant  below.    Here  reversed  on  other  grounds 
in  favor  of  plaintiff.] 

Harris  v.  Randolph  Lumber  Co.  (Ala.  S.  C.) : 

57  Southern  Reporter  (March  9,  1912)  453. 
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Hail    Insurance    Policy — ^Action    for    Damages — Negligence    of 

Agent: 

A  hail  insurance  company,  which  Issued  a  policy  on  a  crop 
of  growing  com  the  day  after  it  was  destroyed  by  a  hailstorm, 
is  liable  in  damages  for  the  amount  of  insurance  which  would 
have  been  in  force  before  the  storm,  had  its  soliciting  agent 
not  delayed  for  an  unreasonable  length  of  time  to  forward 
the  application  on  which   the  policy  was  issued. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Boyer  v.  State  Farmers'  Mut  Hail  Ins.  Co.  et  al.   (Kan. 
S.  C): 

121   Pacific   Reporter   (March   11,   1912)   829. 

Foreign  Company — ^Action  on  Policy — Venue: 

An  action  against  a  non-resident  insurance  company  is 
properly  brought  in  the  county  of  the  plaintiff's  residence  under 
section  7,  p.  592,  Session  Laws  Okla.  1907-08. 

[Juderment   for  plaintiff    below.      Here   affirmed   asrainst   de- 
fendant.] 

Haynes  v.  City  Nat.  Bank  of  Lawton  et  al.  (Okla.  S.  C.) : 

121  Pacific  Reporter  (March  11,  1912)   182. 

Burglary     Insurance — ^Actlon     on     Policy — Pleading — ^"8afc«" — 

"Chest": 

The  policy  insured  against  loss  by  burglary  of  money  In 
consequence  of  the  felonious  abstraction  of  the  same  from  the 
"safe  or  safes"  described  in  the  policy  by  the  use  of  tools  or 
explosives.  It  stipulated  that  the  company  would  not  be  liable 
for  loss  of  money  from  a  safe  containing  an  "inner  steel 
burglar-proof  chest"  unless  It  was  entered  in  the  same  manner. 
In  its  complaint  on  the  policy  insured  alleged  that  certain 
persons  feloniously  abstracted  money  "from  the  safes  owned 
by  it,  and  described  in  the  said  schedule  in  said  policy,  •  •  • 
by  making  entry  into  such  safes  by  the  use  of  tools."  Held, 
That  to  bring  it  exactly  within  the  terms  of  the  policies,  the 
complaint  should  have  alleged  the  entry  to  have  been  made, 
both  into  the  safe  and  inner  chest  contained  therein.  Still  the 
failure  to  do  so  cannot,  after  trial  and  judgment,  be  made  the 
basis  of  an  attack  on  the  sufficiency  of  the  complaint.  The  de- 
fendant should  have  taken  advantage  of  this  point  by  special  de- 
murrer for  ambiguity  or  uncertainty. 

Same — Policy — Entry  by  Use  of  Tools— Working  Combination: 
The  policy  stipulated  that  the  company  would  not  be  liable 
for  loss  of  money  from  a  safe  containing  "an  inner  steel 
burglar-proof  chest,  unless  the  same  shall  have  been  abstracted 
from  the  chest  after  entry  also  into  said  chest  effected  by 
the  use  of  tools  or  explosives  directly  thereupon."  Entrance 
into  the  inner  chest  was  effected  by  the  working  of  the  secret 
combination  lock  thereof,  the  combination  having  been  found 
out  by  one  who  had  done  repair  work  on  the  vault,  and  by 
him  given  to  the  person  who  abstracted  the  money.    Held,  That 
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the  evidence  did  not  sustain  a  finding  that  the  inner  chest  was 
entered  into  by  the  use  of  tools  thereupon  within  the  terms 
of  the  policy. 

Same — Same^Rule  of  Construction: 

While,  in  the  construction  of  insurance  policies,  the  rule 
is  that  doubtful  provisions  are  to  be  construed  in  favor  of  the 
insured  and  in  aid  of  his  right  to  recover  thereon,  the  rule  is 
equally  well  established  that,  where  the  terms  of  the  policy 
are  plain  and  explicit,  the  court  can  Indulge  in  no  forced  con* 
struction  of  the  contract  to  cast  a  liability  upon  the  insurance 
company  which  it  has  not  assumed.  Before  a  policyholder  can 
recover  for  loss,  he  must  show  that  such  loss  was  within  the 
express  provisions  of  the  policy. 

Same— Action  on  Policy — Estoppel: 

That  an  insurance  company,  sued  on  a  bank  burglary  policy 
which  required  that  entrance  into  both  the  outer  safe  and  the 
inner  steel  chest  contained  therein  be  made  directly  by  tools» 
disputed  the  manner  in  which  the  burglar  effected  an  entrance, 
in  attempting  to  show  that  even  his  entry  into  the  outer  safe 
was  not  effected  by  tools  thereon,  would  not  estop  it,  on  appeal, 
from  asserting  that  a  finding  that  the  entrance  into  the  inner 
chest  was  made  with  tools  directly  thereupon  was  not  supported 
by  the  evidence. 

[Judferment  for  plaintiff  below.     Here  reversed   in  favor   of 
company.] 

First  Natl.  Bank  of  Monrovia  v.  Maryland  Casualty  Co. 
(Cal.  8.  C): 

121    Pacific    Reporter    (March    11,    1912)    821. 


Firemen's  Fund — Statute— Construction : 

Ch.  140,  N.  T.  Laws  1864,  incorporates  the  fire  department 
of  the  city  of  Rochester  and  gives  to  it  the  power  to  accumulate 
a  fund  for  the  benefit  of  indigent  members  of  said  fire  depart- 
ment    Held,  That  Sec.  140  included  within  its  scope  both  vol- 
unteer  companies  as  well  as  the  paid  companies  that  succeeded 
them,  and  the  rights  of  the  department  as  created  by  Ch.  140 
are  not  modified  or  abridged  by  subsequent  enactments. 
[Judgment   in  accordance   with   opinion.] 
Egbert  F.  Ashley  Co.  v.  Fire  Department  of  the  City  of 
Rochester  et  al.  (N.  Y.  S.  C.) : 

133   New  York  Supplement   (March  11,   1912)    S91. 


Contract  of  Sale— Statute  of  Frauds — Insurance  by  Buyer: 

Plaintiff  seeks  to  recover  1,500  bushels  of  com  which  he 
claims  he  sold  to  defendant  The  1,500  bushels  was  part  of 
a  crib  of  com  owned  by  plaintiff.  No  money  was  paid;  the 
contract  was  not  in  writing,  and  the  com  was  not  separated. 
The  com  was  not  removed  by  defendant  within  the  time  stip- 
ulated, whereupon  plaintiff  informed  him  that  it  was  at  his, 
defendant's,  risk.    Held,  That  because  defendant,  leaming  that 
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the  insurance  was  about  to  expire,  had  it  extended  in  plaintiff's 
name  was  insufficient  to  take  the  contract  out  of  the  statute 
of  frauds. 

[Judg-ment   for  plaintiff   below.     Here   reversed  in   favor   of 
defendant.] 

Flcklin  V.  Tinder   (Kansas  City  C.  A.): 

143   Southwestern  Reporter   (March   13,   1912)    853. 

Foreign  Company — Service  of  Process — Statute — Insurance  Com- 
missioner: 

Sec.  631  Ky.  St  provides:  "Before  authority  is  granted  to 
any  foreign  insurance  company  to  do  business  in  this  State, 
it  must  file  with  the  commissioner  a  resolution  adopted  by 
its  board  of  directors,  consenting  that  service  of  process  upon 
the  commissioner  of  insurance  of  this  State,  in  any  action 
brought  or  pending  in  this  State,  shall  be  a  valid  service  upon 
said  company;  and  if  process  is  served  upon  the  commissioner 
it  shall  be  his  duty  to  at  once  send  it  by  mail  addressed  to 
the  company  at  its  principal  office."  Held,  That  the  commis- 
sioner was  not  the  agent  of  the  company  in  the  sense  which 
the  word  "agent"  is  usually  applied,  and  could  not  accept  serv- 
ice of  process  for  the  company.  He  is  merely  made  a  part  of 
the  machinery  of  the  law  by  which  process  is  served.  The 
service  of  process  under  the  statute  was  not  complete  until 
the  commissioner  had  forwarded  the  summons  to  the  company 
at  its  home  office. 

[Juderment  against  company  below.     Here  reversed  in  favor 
of  company.] 

Chicago  Life  Ins.  Co.  v.  Robertson  (Ky.  C.  A.): 

143    Southwestern   Reporter   (March   18,   1912)   740. 

Employers'  Liability  Insurance — Contract  to  Indemnify — Nature 

of  Contract: 

A  contract  to  indemnify  an  employer  against  liability  for 
personal  injuries  suffered  by  an  employe  is  a  contract  of  in- 
surance. 

Same — Policy — ^Assignment — Effect: 

An  assignment  of  a  policy  of  insurance  with,  the  consent 
of  the  company  to  a  purchaser  of  the  interest  of  the  Insured 
constitutes  a  new  contract  between  the  assignee  and  the  com- 
pany, the  terms  of  the  policy  constituting  the  basis  of  the 
new  contract. 

Same — Action  to  Recover  Premiums — Liability  of  Assignee: 

The  policy  indemnified  A  against  liability  for  personal  injur- 
ies to  his  employes.  It  provided  that  the  premium  should  be  based 
upon  the  amount  of  wages  paid.  A  assigned  his  business  to  B, 
together  with  the  Indemnity  policy.  As  a  part  of  the  contract 
of  assignment  B  agreed  and  promised  to  keep  and  perform  all 
of  the  conditions  of  the  policy.  Heldj  That  in  an  action  to 
recover  premiums,  based  on  the  amount  of  wages  paid  in 
excess  of  the  estimated  wages,  B  was  liable  only  for  premiums 
based  upon  wages  paid  to  his  employes  after  the  assignment. 
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and  was  not  chargeable  with  the  excess  premiums  due  on  the 

wages  paid  by  A  prior  to  the  assignment. 

[Judgment   for   plaintiff  below.     Here   reversed  In  favor   of 
defendant   construction   company.] 

Standard  Life  ft  Ace.  Ins.  Co.  y.  Bambrick  Bros.  Const. 

Co.  (St  Louis  C.  A.) : 

143  Southwestern  Reporter   (March  18,   1912)    845. 

Indemnity  Policy — Violation  of  Ordinance— Sidewalk — Covering — 

Building: 

The  policy  insured  "against  loss  arising  from  the  legal 
liability  of  the  assured  for  damages  on  account  of  bodily  in- 
jury or  death  suffered  by  any  one  person  or  persons  not  em- 
ployed by  the  assured,  resulting  from  any  and  every  accident 
of  whatever  nature  or  cause,  happening  at  or  about  any  of  the 
work  of  the  assured  described  In  the  application,  caused  by 
the  negligence  of  the  assured  and  resulting  from  the  operation 
of  the  trade  or  business  described  in  said  application,"  subject 
to  certain  agreements  and  conditions.  Among  the  conditions 
set  forth  in  the  policy  was  the  following:  ''This  policy  does 
not  cover  loss  from  liability  for  injuries  when  the  assured  has 
violated  any  local  ordinance."  An  ordinance  of  the  city  pro- 
vided that  whenever  it  became  necessary  "to  perform  any  work 
on"  any  building  fronting  on  any  street  a  suitable  covering 
should  be  erected  over  the  street.  Insured,  who  was  engaged 
in  erecting  a  fire  escape  on  a  building  fronting  on  a  street,  made 
no  such  covering.  A  pedestrian,  while  passing  the  building,  was 
injured  by  a  falling  ladder  and  recovered  damages.  Held,  That 
the  ordinance  was  confined  to  the  performing  of  work  on  such 
buildings  and  did  not  apply  to  the  erection  of  fire  escapes  on 
such  buildings,  and  the  company  was  liable  on  its  policy. 
[Judg-ment  for  plaintiff.] 

Kratzer  v.  Pennsylvania  Casualty  Co.  of  Scranton  (Alle- 
gheny Co.  C.  P.) : 

60  Pittsbursr  Legal  Journal   (March  16.  1912)   267. 

Liability  Insurance— Action  on  Policy — Evidence — Estoppel: 

In  an  action  on  a  casualty  policy  insured  predicated  its 
right  to  recover  on  the  theory  that  the  company  was  estopped 
to  deny  liability  by  reason  of  having  lulled  insured  into  be- 
lieving that  it  would  take  charge  of  the  defense  of  a  claim 
for  injuries  for  which  insured  seeks  to  recover  under  the 
policy,  whereby  insured  was  injured  and  prevented  from  prop- 
erly defending  the  action  against  it  Held,  That  insured  was 
not  entitled  to  recover  by  proving  it  suffered  in  the  action 
against  it  by  being  prevented  by  defendant  from  properly  de- 
fending itself,  without  first  having  proved  acts  on  the  part 
of  the  company  sufficient  to  Justify  the  belief  that  the  defense 
would  be  assumed  by  it 

Same— Same— Same — Waiver: 

Insured  claims  that  the  company  waived  the  condition  of 
the  policy  exempting  it  from  loss  for  injuries  to  passengers. 
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To  establish  the  waiver,  insured  relies  upon  a  conversation 
between  its  manager  and  an  agent  of  defendant  who  had  no 
power  himself  to  waive  the  policy  conditions  of  the  policy, 
wherein  the  agent  said  that  he  had  a  letter  in  his  pocket  from 
the  company  stating  that  it  would  take  charge  of  the  defense. 
Insured's  manager  did  not  see  this  letter.  Held,  That  this  evi- 
dence was  nothing  more  than  hearsay  and  was  insufficient  to 
show  a  waiver. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Kitsap  County  Transp.  Co.  v.  Pacific  Coast  Casualty  Co* 
(Wash.  S.  C): 

121   Pacific  Reporter   (March   18,  1912)   467. 


Taxation — Statute^Repeal : 

Sec.  4073  Rev.  Code  Mont  provides:  '"Bach  and  every 
insurance  corporation  or  company  transacting  business  in  this 
State  must  be  taxed  upon  the  excess  of  premiums  received  over 
losses  and  ordinary  expenses  incurred  within  the  State  during 
the  year  previous  to  the  year  of  listing  in  the  county  where  the 
agent  conducts  the  business.  Sec.  2512  makes  it  the  duty  of  the 
county  assessor  to  assess  property  for  taxation  against  the 
person  by  whom  it  was  owned  on  the  first  Monday  of  March 
of  each  year.  By  an  act  of  the  legislative  assembly,  approved 
March  2,  1911,  (Laws  1911,  c.  67),  which  became  operative  im- 
mediately upon  its  approval,  section  4073  was  repealed.  Not- 
withstanding the  repeal,  the  county  assessor  demanded  from  the 
plaintiff  the  list  provided  for  in  section  4073.  This  the  plaintiff 
furnished  under  protest,  and  thereafter,  under  like  protest,  paid 
to  the  defendant  $79.69,  the  amount  of  the  tax  levied  by  the 
taxing  authorities  of  the  county  upon  the  excess  of  premiums 
collected  by  the  plaintiff,  as  shown  therein,  for  the  year  1910. 
This  action  was  brought  to  recover  the  amount  so  paid.  Held^ 
That  a  tax  assessed  under  section  4073  for  the  year  1911  was 
void,  since,  by  reason  of  the  repeal  of  section  4073,  there  was, 
at  the  time  the  list  was  furnished  and  the  assessment  and  levy 
were  made,  no  provision  of  law  requiring  the  payment  of  the  tax. 

[Judgment  for  company  below.     Here  afllrmed  in   favor  of 
company.] 

Westchester  Fire  Ins.  Co.  v.  Sullivan,  County  Treasurer 

(Mont  S.  C): 

121    Pacffic  Reporter   (March   18»   1912)    472. 


Agency  Contract — ^Termination — Damages — Assignment  of  Claim: 

The  defendant  company  notified  U,  its  general  agent  for 
the  State,  of  the  termination  of  the  agency  contract,  instructing 
U  not  to  issue  any  other  policies.  U  then  assigned  his  claim 
for  damages  for  breach  of  the  contract  to  plaintiff.  Held,  That 
upon  notice  of  the  termination  of  the  contract  a  right  of  action 
inured  to  U  for  damages  for  its  breach,  and  it  was  no  defense 
to   the  company  that  by  the  assignment  U  was  guilty  of  a 
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breach  of  the  contract  in  that  he  put  himself  in  a  position 
where  he  could  not  render  personal  service  to  it 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Searcy  y.  Casualty  Co.  of  America  (N.  T.,  App.  Div.) : 

188  New  York  Supplement   (March  18.   1912)   686. 


Principal  and  Surety — Building  Contract — Change  In  Contract — 

Discharge  of  Surety: 

A  surety  on  a  contractor's  bond  is  discharged  where,  with- 
out its  knowledge  and  consent,  material  changes  were  made  In 
the  building  contract,  the  performance  of  which  the  bond  se- 
cured. 

Same— Same— Acts  of  Obligee — Partial  Diacharge: 

It  without  any  change  in  the  building  contract  to  secure 
performance  of  which  defendant  had  executed  its  bond,  the 
owner  parted  with  security  it  had  from  the  contractor  or  any 
means  of  payment  to  which  it  was  entitled  out  of  debts  made  by 
the  contractor,  which  otherwise  would  have  been  available  to 
the  surety  as  indemnity,  the  liability  of  the  surety  under  the 
bond  would  be  diminished  to  that  extent. 

Sama--Same^Diacharge  of  Surety — Payments: 

An  advancement  by  the  owner  to  the  contractor,  made  on 
the  note  of  such  contractor  under  an  agreement  authorizing  the 
owner  to  apply  future  installments  of  the  contract  price  as  they 
became  due  to  secure  the  note,  was  not  a  payment  under  the 
building  contract,  but  was  merely  a  loan,  and  did  not  discharge 
the  surety. 

Same— Same— Liability  of  Surety — Loana  to  Contractor: 

The  owner  made  a  private  loan  to  the  contractor  which  was 
used  by  the  latter  for  labor  and  material  in  partial  performance 
of  the  building  contract.  Heldy  That  the  surety  on  the  bond  of 
the  contractor  was  not  liable  for  the  amount  of  the  loan  not 
repaid. 

Same— ^ame— Diacharge  of  Surety — Payments  to  Contractor: 

Upon  default  of  the  contractor,  the  owner  undertook  to  com- 
plete the  work  and  employed  the  defaulting  contractor  as  super- 
intendent Held,  That  payments  by  the  owner  to  the  contractor 
for  services  as  his  superintendent  did  not  operate  to  discharge 
the  surety,  either  wholly  or  pro  tanto.  The  contractor  having 
refused  to  act  as  superintendent  without  compensation,  the 
owner  was  entitled  to  employ  a  superintendent,  and  had  the 
right  to  employ  the  contractor  as  such. 

Same— Same — Same — Notice: 

The  owner,  on  default  of  the  contractor,  having  undertaken 
the  completion  of  the  work  as  it  had  a  right  under  the  contract, 
was  not  obliged  to  notify  the  surety  on  the  contractor's  bond 
before  hiring  a  superintendent,  even  though  it  hired  the  con- 
tractor as.  such. 
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Same— Same — Liability  of  Surety — Premiums  Paid  for  Liability 

Insurance: 

Upon  default  of  the  contractor,  the  owner  undertook  to  com- 
plete the  work,  and  procured  insurance  against  liability  to  em- 
ployes hired  by  It  Held,  That  the  surety  on  the  contractor's 
bond  was  liable  for  the  amount  of  premiums  paid  for  the  lia- 
bility insurance,  the  same  being  a  necessary  and  proper  expense. 

Same— Same— Same^Renewal  Premiums: 

The  surety  on  a  contractor's  bond,  after  default  of  the  con- 
tractor, was  not  liable  to  the  obligee  for  renewal  premiums  paid 
on  the  bond  where,  from  the  beginning,  the  premiums  were  to 
be  paid  by  the  obligee. 

Sams— Same— Same-*Expenses  In  Auditing  Books: 

Money  paid  by  the  obligee  for  an  audit  of  the  books  of  the 
contractor,  who  defaulted,  was  not  an  expense  caused  by  the 
default  for  which  the  surety  on  his  bond  was  liable. 
[Judgment  for  plaintiff.] 
Museum  of  Fine  Arts  y.  American  Bonding  Co.   (Mass 

S.  J.  C); 
Same  v.  Illinois  Surety  Co.; 
Same  v.  Peoples  Surety  Co.: 

97  Northeastern  Reporter  (March  19,  1912)  688. 

Industrial   Insurance— Statute — Constitutionality: 

The  act  entitled  "An  act  to  create  a  state  insurance  fund 
for  the  benefit  of  injured  and  dependents  of  killed  employes," 
etc.,  102  O.  L.  624,  is  a  valid  exercise  of  legislative  power,  not 
repugnant  to  the  federal  or  state  constitutions,  or  to  any  limita- 
tion contained  in  either.  It  does  not  take  property  without  due 
process  of  law;  it  does  not  take  an  arbitrary  classification,  and 
Is  not  invalid  as  a  delegation  of  judicial  power. 

[Writ   of   mandamus    awarded.] 

State  ex  rel.  Yaple  v.  Creamer,  State  Treas.  (Ohio  S.  C.) : 

97  Northeastern  Reporter  (March  19,  1912)  602. 

85  Ohio  State. 

57  O.  L.  B.  Supp.  65. 

Premium — Payment — Issuance  on  Credit  of  Broker: 

That  insurance  agents  dealt  with  a  broker  as  the  agent  of 
the  insured  is  not  conclusive  proof  that  they  did  not  issue  poli- 
cies to  insured  upon  the  individual  credit  of  sucl^  broker. 

Same — Same— Same — Cancellation  of  Policy: 

Insurance  agents,  having  issued  policies  upon  which  they 
accepted  the  individual  credit  of  a  broker,  at  whose  request 
the  policies  were  issued,  could  not  cancel  the  policies  without 
repaying  the  premium  to  insured,  he  having  paid  the  broker. 

Same — Payment  to  Broker-Sufficiency: 

Where  insurance  agents  had  authorized  a  broker  to  collect 
premiums,  make  deductions  therefrom  for  his  commissions,  and 
to  pay  the  residue  over  to  them,  and  had  theretofore  ratified 
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such  collections  by  him,  a  delivery  of  policies  to  such  broker, 
and  his  consequent  collection  of  premiums,  amounted  to  a  pay- 
ment to  the  agents  and  precluded  them  from  canceling  the  poli- 
cies on  the  ground  that  the  premiums  therefor  had  not  been  paid. 

Same — Same^Payment  by  Check: 

Though  a  broker  acting  as  agent  for  insurance  agents  had 
no  authority  to  take  checks  and  notes  as  payment  of  premiums, 
an  acceptance  of  such  checks  and  notes  and  their  payment 
thereafter  constituted  a  good  payment. 

[Judgment  for  insured  below.    Here  affirmed  against  agents.] 
Leader  Realty  Co.  v.  Markham  et  al.  (St  Louis  C.  A.) : 

143  Southwestern  Reporter  (March  20,  1912)   1104. 

Fidelity  Bond— Contracts — Renewals: 

The  original  bond,  insuring  a  bank  against  loss  on  account 
of  fraud  or  dishonesty  on  the  part  of  the  cashier,  recited:  "The 
company  shall,  during  the  term  above  mentioned  or  any  subse- 
quent renewal  of  such  term,  •  •  •  make  good  and  reim- 
burse to  the  said  employer  such  pecuniary  loss  as  may  be  sus- 
tained by  the  employer  by  reason  of  the  fraud  or  dishonesty  of 
the  said  employe  in  connection  with  the  duties  of  his  office  or 
position,  amounting  to  embezzlement  or  larceny,  and  which  shall 
have  been  committed  during  the  continuance  of  said  term  or 
any  renewal  thereof,"  and  discovered  during  said  continuance  or 
prior  to  the  expiration  of  the  bond,  the  president  of  the  bonding 
company  notified  the  bank  that  the  term  would  end  at  a  certain 
time,  and  requested  the  payment  of  the  premium.  The  continua- 
tion cortificates  recited  that  it  continued  the  original  bond.  This 
procedure  was  repeated  from  year  to  year.  Held.  That  the  orig- 
inal bond  and  the  continuation  certificates  constituted  but  one 
contract,  and  the  bank  could  recover  for  any  loss  sustained  dur- 
ing the  period  of  the  original  bond  and  the  several  renewals 
thereof,  discovered  within  six  months  after  the  expiration  of 
the  last  renewal. 

Same— Examination  of  Accounts — Performance: 

The  applicant  for  a  fidelity  bond,  in  answer  to  the  ques- 
tion, "To  whom  and  how  frequently  will  he  account  for  his 
handlings  of  funds  and  securities?"  answered,  "Twice  a  year 
by  United  States  bank  examiner,  and  board  of  directors  four 
times  a  year."  The  company  seeks  to  avoid  liability  on  the 
grounds  that  the  examinations  were  not  thorough.  At  the  time 
the  company  issued  this  insurance,  it  knew  that  the  bank  was 
what  is  called  "a  country  bank,"  and  that  the  officers  of  it  were 
men  who,  probably,  could  not  give  the  accounts  an  expert  ex- 
amination. Held,  That  under  these  circumstances,  the  company 
is  presumed  to  have  agreed  that  the  accounts  would  be  given 
the  best  examination  the  bank's  officers  could  give.  In  addi- 
tion, such  statement  was  a  mere  promissory  representation  or 
an  announcement  of  an  unexecuted  intention,  and  exact  com- 
pliance therewith  was  not  expected.  It  was  not  like  misrepre- 
senting a  past  fact  within  the  knowledge  of  the  bank.    If  the 
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answer  had  stated  that  the  accounts  of  the  cashier  had  been 
examined  by  an  expert  accountant  on  a  recent  date,  this  would 
have  been  material. 

Same— Wrongful  Acts  of  Cashier— Diligence  of  Officera — Ques- 
tion for  Jury: 

The  defendant  indemnity  company  issued  a  fidelity  bond 
insuring  plaintiff  bank  against  loss  on  account  of  the  fraud 
or  dishonesty  of  its  cashier.  An  application  for  a  renewal  stated 
that  the  books  of  the  cashier  had  been  examined  from  time  to 
time  in  the  regular  course  of  business  and  had  been  found  cor- 
rect. On  such  application  the  company  issued  a  renewal  certifi- 
cate. The  bank  had  been  examined  by  the  directors  and  by 
United  States  bank  examiners,  but  the  fraud  of  the  cashier  had 
not  been  discovered,  but  the  officers  of  the  bank  knew  that  the 
cashier  was  in  the  habit  of  overdrawing  his  account  in  the  bank. 
The  cashier  concealed  his  fraudulent  acts  by  forging  notes  and 
crediting  his  overdrafts  by  the  apparent  proceeds  of  the  notes. 
It  is  claimed  by  the  defendant  that  the  bank  should  have  given 
it  notice  of  the  overdrafts.  Held,  That  whether  or  not  the  offi- 
cers of  the  bank  had  reason  to  suspect  the  evil  intent  of  the 
cashier  at  the  time  of  making  the  overdrafts,  and  whether  or 
not  they  exercised  reasonable  diligence  to  ascertain  such  in- 
tent were  for  the  Jury. 

[Judsrment  for.  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

United  States  Fidelity  &  Guaranty  Co.  v.  Citizens'  Natl. 
Bank  of  Monticello  (Ky.  C.  A.): 

143   Southwestern  Reporter   (March  20,  1912)    997. 


Corporations — Ownership  of  Real  Estate— ^'Escheat" — Statute: 

Sec.  192,  Ky.  Const,  provides  that  corporations  shall  not 
hold  any  real  estate,  except  such  as  may  be  proper  and  neces- 
sary for  carrying  on  their  legitimate  business,  for  a  longer 
period  than  five  years,  under  penalty  of  escheat  Sec.  2971,  Ky. 
St,  relating  to  the  government  of  cities,  provides  that  property 
which  shall  escheat  to  the  commonwealth  shall  vest  in  the 
board  of  education  for  the  benefit  of  the  schools,  and  that  such 
board  may,  in  the  name  of  the  commonwealth,  sue  for  and  re- 
cover such  property.  Held,  That  the  word  "escheat"  can  have 
but  one  meaning,  which  is  that  the  land  escheated  shall,  by  that 
act,  revert,  or  fall  back  to  the  state,  or  an  instnmientality  of 
its  choosing,  such  as  the  school  board;  and  that  it  was  not 
within  the  power  of  the  court,  in  proceedings  to  escheat,  to 
direct  a  sale  of  the  property  and  distribution  of  the  proceeds, 
after  deducting  costs  and  attorney's  fees,  to  the  corporation. 

Same— Same— Same— Necessity  of  Suit: 

Under  Sec.  192,  Ky.  Const,  providing  that  corporations  shall 
not  hold  any  real  estate,  except  such  as  may  be  necessary  and 
proper  for  carrying  on  their  legitimate  business,  for  a  period  of 
more  than  five  years  under  penalty  of  escheat,  a  corporation 
having  held  property  for  more  than  five  years  may  protect 
itself  against  escheat  by  bona  fide  sale  of  the  property  before 
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the  liiBtitatlon  of  proceedings  to  escheat,  since  the  right  to 
escheat  depends  upon  the  bringing  of  an  action  therefor. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Louisville  Ins.  Co.  y.  Commonwealth  (Ky.  C.  A.) : 

148  Southwestern  Reporter  (March  20.  1912)  1044. 

Action  for  Damages — Misconduct  of  Jury — Existence  of  Insur- 
ance: 

During  the  deliberation  of  the  Jury,  two  of  the  Jurors  in- 
formed  their  fellow  Jurors  that  plaintiffs  had  collected  insurance 
on  the  property,  for  the  destruction  of  which  they  seek  to  re- 
cover damages  from  the  defendant  railroad  company.  It  was 
shown  that  the  question  of  insurance  was  mentioned  in  the 
Jury  room,  but  none  of  the  Jurors  knew  anything  of  its  existence, 
nor  of  its  having  been  paid,  had  it  existed,  and  those  who  testi- 
fied said  it  had  no  effect  or  influence  upon  them  in  rendering  a 
verdict.  Held^  That  under  these  circumstances  the  trial  court 
did  not  abuse  its  discretion  in  refusing  to  grant  a  new  trial. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant] 

M.  H.  Wolfe  &  Co.  V.  St  LOuis  Southern  Ry.  Co.  (Tex. 
C.  C.  A.) : 

144  Southwestern  Reporter  (March  27,  1912)   847v 

Bankruptcy — ^Assets — "Exempt" — Statute: 

Rev.  Laws  Mass.,  Ch.  118,  Sec.  73,  provide  that,  if  a  policy 
of  life  insurance  is  effected  in  favor  of  a  person  other  than  the 
insured,  lawful  beneficiary  other  than  himself  or  his  legal  repre- 
sentatives shall  be  entitled  to  the  proceeds  against  his  creditors 
and  representatives,  and  also  that  a  policy  made  payable  to  or 
for  the  benefit  of  a  married  woman  •  •  •  shall  inure  to  her 
separate  use  and  benefit  and  to  that  of  her  children.  Held,  That 
a  policy  payable  to  the  insured  at  the  end  of  twenty  years  if 
living,  and  in  case  of  his  prior  death  to  his  wife  if  living,  other- 
wise to  his  legal  representatives  or  assigns,  is  not  "exempt"  by 
the  law  of  the  State  within  the  meaning  of  Bankruptcy  Act 
July  1,  1898,  Ch.  641,  Sec.  6a,  30  Stat  648  (U.  S.  Comp.  St  1901, 
p.  3424),  but  on  the  bankruptcy  of  the  insured  passes  to  his 
trustees,  under  section  70a  (6)  as  property  which  he  could 
have  transferred. 

[Decree  reversing  order  of  referee  and  vesting  title  in  trustee.] 

In  re  Loveland  (U.  S.  D.  C,  Mass) : 

192  Federal  Reporter  (March  28,  1912)   1005. 

Bankruptcy — ^Assets — Pledged  Policies: 

Policies  of  life  insurance  not  assigned  in  writing  upon  the 
company's  records,  payable  to  the  estate  of  the  bankrupt,  and 
available  only  by  surrender  or  of  future  realization  if  the  pay- 
ment of  premiums  be  continued,  is  not  such  security  as  can  ordi- 
narily be  considered  collateral  for  a  loan,  and  particularly  so 
where  the  policies  are  left  in  the  hands  of  the  attorney  for  the 
bankrupt,  who  was  as  well  attorney  for  the  creditor. 
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Same — Same — Same: 

Policies  of  life  insurance  not  assigned  in  writing  upon  the 
company's  records,  payable  to  the  estate  of  the  bankrupt,  and 
claimed  by  creditors  as  collateral  security,  although  not  in  the 
actual  possession  of  such  creditors,  unless  redeemed  by  the 
bankrupt,  must  be  considered  as  part  of  his  estate. 
[Motion  to  open  discharge  denied.] 
In  re  Phillips  &  Goldman  (U.  S.  D.  C,  N.  T.): 

192  Federal  Reporter  (March  28,  1912)  1020. 

Bankruptcy — ^Aaaets — "Property" — Statute: 

Bankr.  Act  July  1,  1898,  Ch.  641,  Sec.  70a,  30  Stat.  565  (U.  S. 
Comp.  St  1901,  p.  3451),  provides:  "The  trustee  of  the  estate 
of  a  bankrupt  •  •  •  shall  in  turn  be  vested  by  operation  of 
law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was  ad- 
judged a  bankrupt  •  •  •  to  all  •  •  •  (5)  property 
which  prior  to  the  filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been  levied  upon  and 
sold  under  Judicial  process  against  him.  Provided,  that  when 
any  bankrupt  shall  have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  estate  or  personal  rep- 
resentatives, he  may,  within  thirty  days  after  the  cash  sur- 
render value  has  been  ascertained  and  stated  to  the  trustees  by 
the  company  issuing  the  same,  pay  or  secure  to  the  trustee  the 
sum  so  ascertained  and  stated  and  continue  to  hold,  own  and 
carry  such  policy  free  from  the  claims  of  the  creditors  partici- 
pating in  the  distribution  of  his  estate  under  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as 
assets."  Heldf  That  policies  having  a  cash  surrender  value  come 
within  the  express  terms  of  the  proviso  of  the  statute,  and  al- 
though the  bankrupt  died  before  making  his  election,  his  execu- 
tor had  the  right  to  tender  the  cash  surrender  value  to  the  trus- 
tee and  became  entitled  to  the  benefit  of  the  policies.  In  the 
case  of  policies  having  no  cash  surrender  value,  the  proviso 
does  not  apply  expressly,  but  reading  it  in  connection  with  the 
other  provisions,  we  think  that  such  policies  are  not  "property'' 
within  the  meaning  of  the  statute,  but  are  in  the  nature  of  per- 
sonal rights.  True,  they  are  "property"  within  technical  defini- 
tions of  that  term.  But  they  represent  nothing  more  than  the 
right  to  pay  future  premiums  at  a  fixed  rate. 

[Decree  directing  trustee   to   turn   over  proceeds   to   executor. 
Here  affirmed.] 

In  re  Judson  et  al.  (U.  S.  C.  C.  A.,  2nd  Cir.) : 

192  Federal  Reporter  (March  28,  1912)  834. 

Principal  and  Surety — Contractor'a  Bond — Discharge  of  Surety: 
The  owner  of  a  building  is  not  bound  to  withhold  the  pay- 
ments made  to  the  contractor  where  such  payments  are  stipu- 
lated for  and  agreed  upon  in  the  contract,  on  the  ground  that 
the  contractor  is  in  default  with  the  materialmen.  Payments 
under  such  circumstances  do  not  discharge  the  surety. 

Same — Same — Action — Equity: 

Where  a  contractor  gave  to  the  owner  of  a  building  which 
he  was  to  construct  a  bond,  with  surety,  conditioned  for  the 
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faithful  performance  of  his  contract,  and  the  owner  brings  an 
equitable  suit  against  the  contractor  and  his  surety  for  breach 
of  the  bond,  wherein  it  is  alleged  that  numerous  sub-contractors 
and  materialmen  are  claiming  liens  against  the  building,  which 
liens  are  disputed,  but,  if  established,  will  be  valid  liens  against 
the  property,  and  the  claimants  of  the  liens  are  made  parties, 
and  a  reference  of  the  claims  of  lien  to  a  master  is  prayed,  and 
Judgment  is  asked  against  the  contractor  and  his  surety  for  the 
amount  of  such  claims  found  to  be  valid  and  due,  such  suit  is 
maintainable  without  prior  payment  of  the  liens  by  the  owner 
on  the  ground  of  avoidance  of  multiplicity  of  suits  and  circuity 
of  action.  Such  a  suit  as  is  described  in  the  preceding  head- 
note  is  not  multifarious  for  misjoinder  of  parties  or  causes  of 
action. 

Same — Same— Discharge  of  Surety: 

The  surety  on  the  bond  of  a  contractor  for  the  faithful  per- 
formance of  a  building  contract  is  not  released  because  at  the 
time  of  the  payment  of  the  last  installment  of  the  contract  price, 
pursuant  to  the  terms  of  the  contract,  the  work  is  inoomplete 
and  there  are  unpaid  sub-contractors  and  materialmen. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
Massachusetts  Bonding  &  Ins.  Co.  v.  Realty  Trust  Co. 
(Ga.  S.  C.) : 

78  Southeastern  Reporter  (March  80,  1912)  1063. 

Bankruptcy — Assets — insurance  Proceeds: 

Proceeds  of  an  insurance  policy,  insuring  against  loss  from 
total  disability,  payable  on  account  of  disability  prior  to  in- 
sured's adjudication  in  bankruptcy,  although  not  then  collected, 
are  assets  of  the  bankrupt  estate  and  pass  to  the  trustee. 

Same— Same— Same — ^Al  lowances : 

Expenses  involved  in  collecting  money  from  an  insurance 
company,  including  attorney's  fees,  in  a  suit  by  the  bankrupt's 
widow  as  administratrix  of  his  estate,  should  be  paid  out  of  the 
fund  collected,  notwithstanding  the  trustee  was  entitled  to  the 
fund. 

[Petition  of  trustee  to  compel  payment  of  assets  granted.] 
In  re  Matschke  (U.  8.  D.  C,  N.  Y.) : 

193  Federal  Reporter  (Aprtl  4,  191S)  284. 

Action  for  Damages — Assignment— Parties: 

A  right  of  action  for  damages  for  tort  is  not  assignable, 
consequently  an  insurance  company  after  payment  of  a  loss  ob- 
tains no  rights  against  a  wrong-doer  under  an  assignment  by 
the  owner.  Without  a  cause  of  action  in  its  own  behalf,  the 
assignee  has  no  right  to  Join  as  plaintiff,  and  may  not  intrude 
in  such  a  way  as  to  have  the  suit  against  the  wrong-doer  re- 
manded to  the  state  courts. 

[Motion  to  remand  to  state  court  overruled.] 
Turk  et  al.  v.  Illinois  Cent.  R.  Co.  (U.  8.  B.  C,  Ky.): 
198  Federal  Reporter  (Aprtl  4,  1912)  262. 
1912-2& 
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Prosecution    for    Arson — ^Validity    of    Insurance    Policy — Mate- 
riality: 
In  a  prosecution  under  Sec.  4406,  Wis.  St  1898,  prescribing 

punishment  for  wilfully  burning  any  building  with  intent  to 

collect  insurance,  it  is  unnecessary  to  prove  that  the  insurance 

was  under  a  valid  policy. 

Same— Authority  of  Insurer  to  Do  Business: 

In  a  prosecution  under  Sec.  4405,  Wis.  St  1898,  prescribing 
punishment  for  wilfully  burning  any  building  with  intent  to  col- 
lect  insurance,  it  was  not  error  to  permit  the  insurance  policy 
to  be  received  in  evidence  without  proof  that  the  company  was 
licensed  to  do  business  in  the  State. 

Same— Agency — Evidence : 

In  a  prosecution  for  arson  oral  evidence  of  the  person  who 
countersigned  the  policy  as  agent  and  delivered  it  to  the  as- 
sured was  competent  to  show  his  authority  in  that  regard.  The 
t&ct  of  agency  may  be  established  by  oral  testimony  of  the 
agent  where  his  appointment  is  not  in  fact  in  writing,  or  re- 
quired to  be. 

Foreign  Company — Failure  to  Comply  with   Laws— Validity  of 
Policy: 

Failure  of  an  insurance  company  to  secure  the  authority  of 
the  insurance  commissioner  for  its  agents  as  is  required  by 
Sec.  1945e,  Wis.  St  1898,  penalizing  the  doing  of  business  by  a 
foreign  insurance  company  in  the  State  other  tfian  through 
agents  duly  authorized,  does  not  relieve  the  insurer  from  lia- 
bility on  policies  issued  contrary  to  the  statute. 
[Conviction  is  aflELrmed.] 
State  V.  Smith  (Wis.  S.  C): 

184  Northwestern  Reporter  (April  5,  1912)  1128. 

Telegraphy  Company — Failure  to  Transmit  Message^Damages-* 

Addressee: 

PlaintifT,  the  general  superintendent  of  a  fraternal  organiza- 
tion for  the  State  of  C^eorgia,  received  a  check  from  the  home 
office  of  the  organization.  This  check  was  deposited  in  a  local 
bank  for  collection.  Upon  failure  of  the  bank,  plaintiff  de- 
posited a  telegram  with  defendant  for  delivery  to  the  drawer 
requesting  the  latter  to  stop  payment  of  the  check.  Defendant 
failed  to  transmit  the  message,  and  plaintiff  sued  to  recover  the 
amount  of  the  check  as  damages  sustained  by  him.  Held,  That 
the  drawer  of  the  check  was  under  legal  obligation  to  stop  pay- 
ment of  the  check  when  so  requested  by  the  payee.  HeltU 
further,  That  the  fact  that  the  telegram  was  addressed  to  the 
drawer  in  his  individual  capacity  was  immaterial.  As  officer  of 
the  organization  and  individually,  the  drawer  was  the  same  man. 
In  requesting  him  to  stop  payment  it  was  not  necessary  to  ap- 
pend his  title. 

Same — Same— Same— Parties: 

Plaintiff,  as  general  superintendent  of  a  fraternal  organiza- 
tion for  the  State  of  Georgia,  received  a  check  from  the  home 
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office  of  the  organization  and  deposited  same  with  a  local  bank 
for  collection.  Upon  failure  of  the  bank,  plalntift  deposited  with 
the  defendant  telegraph  company  a  telegram  to  the  drawer  of 
the  check  to  stop  payment  Plalntift  was  personally  responsible 
to  his  principal  for  the  safe-keeping  and  proper  distribution  of 
the  check.  Held,  That  plaintiff,  and  not  the  fraternal  organizar 
tion,  was  the  proper  party  to  sue  to  recover  damages  resulting 
from  defendant's  failure  to  transmit  the  message. 

[Judgment   for  defendant   below.     Here   reversed   in   flEivor  of 
plaintUL] 

Cronheim  y.  Postal  Telegraph  Cable  Co.  (Ga.  C.  A.) : 

74  Southeastern  Reporter  (April  6,  1912)   78. 


Principal  and  Surety — Contractor's  Bond — Extension  of  Tlm»— 
Discharge: 

One  G  contracted  to  install  a  filter  plant  within  six  weeks 
after  notice  that  the  filter  building  had  been  completed.  On 
March  1  G  wrote  to  the  obligee  asking  for  information  as  to 
when  the  building  would  be  completed.  To  this  inquiry  obligee, 
on  March  3,  wrote  that  it  would  be  ready  March  15.  On  March 
17  obligee  telegraphed:  "Filter  building  ready.  When  can  you 
start  installation?  Answer  mail."  To  this  G  replied  that  it 
could  not  start  before  April  1,  and  obligee  agreed  that  the  work 
should  not  be  commenced  until  then.  Held,  There  was  no  ex- 
tension of  time  releasing  G's  surety.  The  telegram  sent  March 
17,  containing  the  question,  "When  can  you  start  installation?" 
shows  clearly  that  that  telegram  was  not  intended,  and  the 
answer  shows  equally  clearly  that  it  was  not  accepted,  as  the 
notice  required  by  the  contract  to  fix  the  time  from  which  the 
six  weeks  should  begin  to  run. 

8ame--Same^Notice^Def au  It : 

The  bond  provided  that  "the  obligee  shall  immediately  so 
notify"  the  surety  of  any  default  of  the  principal.  Held,  That  the 
obligee  was  not  required  to  give  notice  of  default  until  the 
time  for  the  completion  of  the  work  had  expired,  since  until 
that  time  there  could  be  no  default,  because  the  principal  may 
have  performed  the  work  within  the  time. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
City  of  Chester  v.  National  Surety  Co.  (S.  C.  S.  C.) : 
74  Southeastern  Reporter  (April  6,  1912)  87. 


Action  on  Policy — Pleadings^Reply: 

Plaintiff  sued  to  recover  upon  a  policy  of  burglary  insur- 
ance. The  answer  was  in  effect  a  general  denial,  and  as  a  first 
defense  alleged  that  the  plaintiff  failed  to  keep  books  and  ac- 
counts as  required  by  the  terms  and  conditions  of  the  policy, 
and  as  a  second  defense  that  the  policy  was  avoided  by  the 
fraud  of  the  plaintiff  in  exaggerating  his  claim  by  false  state- 
ments. Held,  That  the  first  defense  was  equivalent  to  a  gen- 
eral denial  of  the  allegations  of  the  complaint  and  required  no 
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reply,  but  that  the  second  defense  constituted  new  matter,  to 
which  plaintiff  should  have  been  ruled  to  reply. 

[Motion  to  comp«l  plaintiff  to  reply  denied  below.    Here  modi- 
fled  and  affirmed.  1 

Eagle  Waist  Co.  t.  Ocean  Ace.  &  Guarantee  Corp.»  Ltd. 
(N.  Y.,  App.  Tr.) : 

188  New  York  Supplement   (April  8,  1912)   1081. 

Employers'    Liability    insurance^Poiicy — interference   In    Legal 

Proceeding: 

The  policy  stipulated  that  "the  assured  shall  at  all  times 
render  to  the  company  all  co-operation  and  assistance  in  his 
power/'  and  shall  not  "interfere  in  any  legal  proceeding."  After 
an  employe's  widow  had  recovered  judgment  for  $5,000  against 
insured,  the  latter  sold  its  property,  agreeing  with  the  pur- 
chaser to  deposit  $3,500  in  bank  to  be  paid  on  the  judgment  if 
the  same  were  affirmed.  Defendant  contends  that  this  violated 
the  condition  of  the  policy  in  that  it  caused  the  judgment 
creditor  to  feel  secure  as  to  the  amount  of  her  judgment  and 
rendered  it  difficult  to  obtain  a  compromise.  Held,  That  the 
agreement  to  deposit  the  fund  did  not  violate  the  policy. 

Same— Same^Forfeitures: 

Forfeitures  are  not  favored,  and  the  courts  will  not  put  upon 
language  any  technical  construction  for  the  purpose  of  creating 
a  forfeiture. 

Same— Same — Compromiae — Measure  of  Liability: 

An  employer  settled  a  judgment  against  him  for  |7,000  by 
the  payment  of  $5,203.  The  defendant  liability  company  claims 
that  it  is  entitled  to  the  benefit  of  this  compromise  and  is  only 
liable  on  the  basis  or  ratio  that  its  liability  of  $5,000  bore  to  the 
total  liability  of  $7,000.  Held,  That  the  employer  was  not 
obliged  to  accept  five-sevenths  of  the  loss  in  satisfaction  of  his 
claim,  and  an  unaccepted  offer  of  settlement  on  that  basis  did 
not  constitute  a  release. 

Same — Same— Settlement  of  Claims: 

The  policy  indemnified  against  loss  from  liability  imposed 
by  law,  not  exceeding  $5,000  on  account  of  the  death  or  injury 
to  insured's  employes.  It  provided  that  the  employer  could  not 
settle  any  claim  without  the  consent  of  the  company.  Held. 
That  the  provision  of  the  policy,  prohibiting  the  insured  from 
making  settlement  of  any  claims  against  him,  had  reference 
only  to  claims  which  had  not  been  reduced  to  judgment  and 
had  been  affirmed  by  a  court  of  last  resort  As  to  claims  which 
had  been  so  affirmed  assured  had  the  right  to  compromise,  and 
the  company  was  bound  by  such  a  compromise  to  the  extent  of 
its  policy. 

Same — Same — Rule  of  Construction: 

A  policy  indemnifying  an  employer  against  loss  from  liar 
bility  to  employes  for  personal  injuries  is  a  contract  of  insur- 
ance and  is  subject  to  the  rule  that  its  construction  will  be 
most  favorable  to  the  assured. 


Digitized  by 


Google 


1»11.]  MISCELLANEOUS  INSURANCE.  389 

Same— Action    on    Policy — Penalty — Statute— *'0r   Other    insur- 
ance": 

Sec.  7068,  Rev.  St  Mo.  1909,  provides:  "In  any  action 
against  any  insurance  company  to  recorer  the  amount  of  any 
loss  under  a  policy  of  fire,  life,  marine  or  other  insurance,  if  it 
appear  from  the  evidence  that  such  company  has  vexatiously 
refused  to  pay  such  loss,  the  court  or  jury  may,  in  addition  to 
the  amount  thereof  and  interest,  allow  the  plaintiff  damages 
not  exceeding  10  per  cent  on  the  amount  of  the  loss  and  a  rea- 
sonable attorney's  fee."  Heldt  That  the  term  "or  other  insur- 
ance" as  used  in  the  statute  did  not  apply  to  indemnity  insur- 
ance, hence  plaintiff  was  not  entitled  to  recover  the  statutory 
penalty  and  attorney's  fees.  Held,  further.  That  indemnity  in- 
surance was  not  of  the  same  class  as  fire,  life  and  marine  in- 
surance. 

[Judgment  for  plaintiff  below.    Here  affirmed  upon  condition  of 
remltlture.] 

Mears  Mining  Co.  v.  Maryland  Casualty  Co.  (Springfield, 
Mo.,  C.  A.) : 

144  Southwestern  Reporter  (AprU  10,  1912)  888. 


Agency  Contract— Construction — Term  of  Contract: 

A  contract  of  agency  provided  that  it  should  be  for  a  term 
for  five  years  from  the  date  thereof,  but  contained  another  pro- 
vision that  either  party  might  terminate  the  agreement,  if  not 
otherwise  concluded  by  its  own  conditions,  on  giving  the  other 
party  notice  in  writing,  either  personally  or  by  mail.  Held, 
That  these  two  provisions  did  not  conflict,  and  hence  the  com- 
pany was  entitled  to  terminate  the  contract  by  giving  the  pre- 
scribed notice. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Gordon  v.  Northwestern  Natl.  Life  Ins.  Co.  (U.  S.  C.  C.  A., 
Sth  Cir.): 

193  Federal  Reporter  (April  11,  1912)  405. 


Agency  Contract — Com mlaaiona— Termination  of  Agency: 

An  agency  contract  provided:  "Commissions  shall  accrue 
only  as  the  premiums  are  paid,  *  *  *  and  only  during  the 
continuance  of  the  agreement."  "Upon  the  termination  or  vol- 
untary surrender  of  the  agency,  *  *  *  all  commissions  under 
this  contract  shall  cease."  Held,  That  under  the  contract  the 
agent  was  not  entitled  to  commissions  on  renewal  premiums 
paid  after  the  termination  of  his  agency,  even  though  after  such 
termination  statements  showing  renewal  premiums  were  sent 
to  him  by  mistake  of  some  of  the  insurance  company's  em- 
ployes. 

Same — Same — Evidence — Custom : 

Under  an  agency  contract  providing  that  "all  commissions 
shall  cease"  upon  termination  of  the  agency,  evidence  of  a  cus- 
tom among  companies  and  insurance  men  that  the  word  "com- 
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missioiLs,"  when  used  alone,  did  not  include  commlBsions  on 
renewal  premiums,  was  inadmissible. 
[Judgment  for  defendant] 

Fidelity  &  Deposit  Co.  of  Maryland  y.  Washington  Life 
Ins.  Co.  of  N.  Y.  (U.  S.  D.  C.  Md.) : 

198  Federal  Reporter  (Aprtl  11,  1912)  612. 

Principal  and  Surety — Payment  by  Surety — Subrogation: 

A  surety  on  the  bond  of  a  guardian,  although  engaged  in  the 
business  of  giving  bonds  for  a  consideration,  having  been  re- 
quired to  pay  moneys  on  account  of  a  misappropriation  by  the 
guardian  of  the  funds  belonging  to  the  ward,  is  subrogated  to 
the  rights  of  the  ward  against  a  bank  which  received  the  funds 
in  satisfaction  of  the  guardian's  personal  debts  with  knowledge 
of  their  trust  character. 

[Judgment    for    defendants  below.     Affirmed  on  appeal,  128  S. 
W.  636.     Here  reversed  in  favor  of  surety.] 

United  States  Fidelity  &  Guaranty  Co.  v.  Adoue  &  Lobit 
(Tex.  S.  C.) : 

137  Southwestern  Reporter   (June   21,   1911)    648. 
40   Insurance  Law  Journal    (August,   1911)    1644. 

Action  on  Bond — Liability  of  Surety — SufRclency  of  Evidence: 

In  an  action  on  an  indemnity  bond,  conditioned  that  the 
principal,  a  banker,  would  faithfully  transmit  all  moneys  re- 
ceived by  him,  there  could  be  no  recovery  in  the  absence  of 
proof  of  delivery  of  money  by  plaintiff  to  the  banker  and  the 
failure  of  the  latter  to  deliver  same. 

[Judgment   for  plaintiff   below.     Here   reversed   In   favor  of 
surety.] 

Guarino  v.  Illinois  Surety  Co.  (N.  Y..  App.  Term) : 

125  New  York  Supplement  (December  6,  1910)   418. 
40  Insurance  Law  Journal   (January,  1911)   154. 

Criminal  Law — ^Arson — Evidence: 

In  a  prosecution  for  arson,  where  defendant  was  convicted 
of  burning  his  own  building  for  the  purpose  of  collecting  the 
insurance  thereon,  evidence  was  admissible  on  the  part  of  the 
State  to  show  that  the  premium  rate  in  the  town  where  de- 
fendant's property  was  located  was  higher  than  in  the  surround- 
ing towns  as  bearing  upon  defendant's  motive  in  carrying  such 
a  large  amount  of  insurance.  He  would  more  likely  have  been 
willing  to  pay  a  high  rate  if  his  purpose  were  to  defraud. 

Same — Same — Same: 

In  a  prosecution  for  arson  by  setting  fire  to  defendant's  own 
building,  where  defendant  claimed  that  the  fire  had  been  started 
by  a  certain  woman,  evidence  in  rebuttal  as  to  the  value  of 
property  which  she  owned  in  the  same  block  with  defendant's 
building,  and  the  amount  of  insurance  thereon,  was  admissible 
in  relation  to  her  motive  to  set  fire  to  defendant's  building. 

[Defendant  convicted  below.     Here  affirmed.] 

State  V.  Gebhart  (W.  Va.  S.  C.  A.) : 

73  Southeastern  Reporter  (March  30,  1912)   964. 
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Income    Tax    Act — Life    Ineurance— Aseeeement — Reduction    of 

Premium: 

An  insurance  whereby,  in  consideration  of  an  annual  pre- 
mium, 163£  is  payable  on  the  death  of  the  assured  within  fifteen 
years  and  200£  If  he  is  alive  at  the  end  of  that  period,  is  an 
"insurance  on  his  life"  within  the  meaning  of  s.  54  of  the  In- 
come Tax  Act,  1853,  and  the  assured  is  entitled  to  deduct  the 
whole  amount  of  the  premium  from  his  assessment  to  income 
tax. 

[Judgment  for  tax-payer.] 

Gould  T.  Curtis  (Surveyor  of  taxes) : 

(1912)    1   Kin^s   Bench    (The  Law   Reports,   April 
1,   1912)    635. 

Corporatlone— Statutes — Construction : 

A  statute  applying  to  both  foreign  and  domestic  corpora- 
tions if  invalid  as  to  one  class,  is  invalid  as  to  all. 

insurance  Business — Regulation  of  Rates — Constitutional  l^w — 

Pubilo  Interest: 

The  business  of  companies  engaged  in  furnishing  surety 
bonds  is  not  one  affected  by  public  interest  but  is  purely  a  pri- 
vate business,  and  the  state  has  no  power  to  fix  the  amount  of 
compensation  for  which  it  may  contract  for  furnishing  such 
bonds. 

Same— Same — Same — Due  Process: 

Acts  Neb.  April  1,  1909  (Laws  1909,  c.  27)  provide  that  it 
shall  be  the  duty  of  certain  officers  of  the  state  to  fix  minimum 
rates  of  premium  to  be  charged  by  all  surety  companies,  whether 
domestic  or  foreign,  doing  business  in  the  state,  for  bonds  and 
undertakings  executed  by  such  companies,  and  provides  a  penalty 
for  any  company  charging  a  rate  of  premium  higher  than  that 
fixed.  Held,  That  the  statute  was  unconstitutional  in  that  it  de- 
prived such  companies  of  property  without  due  process  of  law 
in  violation  of  the  14th  amendment 
[Injunction  graated.] 

American  Surety  Co.  of  N.  T.  v.  Shallenberger,  Qovemor» 
et  al.  (U.  S.  C.  C,  Neb.) : 

183  Federal  Reporter  (March  2,  1911)   686. 
40   Insurance  Law  Journal   (April,   1911)   857. 

Action  on  Policy — Federal  Courts — Jurisdiction: 

Act  Cong.  March  3,  1875,  Ch.  137,  Sec.  8,  18  Stat  472,  pro- 
vides: "That  when  in  any  suit  commenced  in  any  circuit 
court  of  the  United  States,  to  enforce  any  legal  or  equitable 
lien  upon,  or  title  to,  real  or  personal  property  within  the 
district  where  suck  suit  is  brought,  one  or  more  of  the  defend- 
ants therein  shall  not  be  an  Inhabitant  of  or  found  within  the 
said  district,  or  shall  not  voluntarily  appear  thereto."  R,  who 
was  not  an  inhabitant  of  the  district  and  who  had  not  been 
found  in  the  district,  had  a  transitory  action  on  an  insurance 
policy  which  had  been  issued  within  the  district.  R  was  a 
necessary  party  to  a  suit  by  complainant  with  reference  to  the 
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Insurance.  Held,  That  R's  claim  against  the  insurance  com- 
pany had  no  situs  within  the  district  as  to  justify  the  court  in 
taking  Jurisdiction  of  the  bill.  To  give  the  court  jurisdiction, 
the  bill  would  have  to  show  that  the  property  was  within  the 
district 

[Bill  dismissed.] 

Stockbridge  y.  Phoenix  Mut  Life  Ins.  Co.  et  al.   (U.  S. 
D.  C,  Conn.): 

198  Federal  Reporter  (AprU  11,  1912)  558. 

Action   to    Recover   Money   Wrongfully    Converted — Pleading — 
Nature  of  Action: 

The  complainant  alleged  that  defendant  was  a  director  of 
the  Mutual  Reserve  Fund  Association,  now  represented  by  the 
plaintiff  receiyer;  that  in  the  year  1898  he  obtained,  in  fraud 
of  the  association,  various  amounts  of  money  belonging  to  it 
amounting  in  all  to  |6,500,  under  pretense  that  said  moneys 
were  due  him  as  salary;  that  said  moneys  were  received  with- 
out consideration,  no  service  being  rendered  therefor,  and  it  be- 
ing intended  that  no  service  should  be  rendered  Uierefor  by 
the  defendant;  that  the  said  defendant,  by  receiving  and  so  wast- 
ing the  said  money  of  the  association,  became  liable  for  the 
amount  so  taken  by  him.  Held,  That  the  complaint  stated  a 
good  cause  of  action  at  law,  but  was  insufficient  as  a  bill  of 
^equity. 

[Demurrer  to  complaint  overruled  below.      Here  reversed.] 

Robinson  v.  Mutual  Reserve  Life  Ins.  Co.  (TJ.  S.  C.  C.  A., 
2nd  Cir.) ; 

Scovill  V.  Same; 

Russell  et  al.  v.  Same; 

Poor  et  al.  v.  Same: 

193  Federal  Reporter  (AprU  11,  1912)   399. 

Agents— License — Mandamus: 

Under  Sec.  655,  Code  D.  C,  relating  to  agent's  licenses,  that 
an  applicant  for  a  license  as  an  insurance  solicitor  has  already 
been  granted  a  license  to  solicit  insurance  for  another  com- 
pany, is  no  ground  for  denying  the  application;  and,  on  refusal 
of  the  superintendent  of  insurance  to  grant  such  application, 
merely  because  the  applicant  had  already  received  a  license  as 
solicitor  for  another  company,  mandamus  will  be  to  compel  him 
to  issue  the  license. 

[Petition   for   writ   of  mandamus   dismissed   below.     Here   re- 
versed.] 

United  States  of  America  on  the  Relation  of  John  E.  Kreh, 
Jr.,  V.  Ingham,  Supt  of  Ins.  (D.  C.  S.  C.) : 

40  Washington  Law  Reporter  (April  12,  1912)  281. 

Personal  Injury  Action — Evidence — Master  and  Servant: 

In  an  action  for  personal  injuries,  where  the  defendant 
claimed  that  the  plaintiff  was  not  its  servant  but  the  servant 
of  an  independent  contractor,  evidence  that  defendant  carried 
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Insurance  on  the  employes  of  that  alleged  independent  con- 
tractor was  admissible  to  show  that  defendant  was  the  real 
master. 

[Judgment  for  plaintiff  below.     Here  afDrmed  against  defend- 
ant] 
Flnkbine  Lumber  Co.  t.  Cunningham  (Miss.  S.  C): 
57  Southern  Reporter  (AprU  18,  1912)   916. 

Personal  injury  Action — Evidence — Existence  of  Insurance: 

A  wilful  attempt  by  a  plaintiff  in  a  personal  injury  case  to 
show  that  the  defendant  was  protected  by  insurance  constitutes 
reversible  error. 

8ame — Same— Same: 

In  a  personal  injury  action,  the  witness,  a  lawyer,  employed 
by  the  law  firm  conducting  the  defense,  was  put  upon  Uie  witness 
stand  in  behalf  of  the  defense.  He  was  asked,  on  cross-examina- 
tion, if  he  were  not  active  in  procuring  the  facts  in  cases  in 
which  his  firm  was  interested.  To  this  he  answered  that  about 
one-fourth  of  his  time  was  devoted  to  this  work.  He  was  then 
asked  whether  it  was  in  cases  in  which  the  clients  were  pro- 
tected by  insurance  that  he  was  active  in  ascertaining  the  facts. 
Objection  was  sustained  to  this  question.  Held,  That  the  ques- 
tion asked  in  this  manner  would  not  tend  to  excite  prejudice 
against  defendant  and  was  not  reversible  error. 

[Judgment   for   plaintiff   below.      Here   affirmed   against   de- 
fendant.] 

Tuohy  V.  Columbia  Steel  Co.  (Ore.  S.  C.) : 

122  Paciflo  Reporter  (April  16,  1912)  86. 

Principal  and  Surety— Payment  by  Surety— Reimbursement: 

The  surety  on  an  appeal  bond  after  affirmance  of  the  Judg- 
ment by  a  territorial  supreme  court,  and  after  notice  from  the 
governor  that  unless  the  Judgment  were  paid  its  license  to  do 
business  in  the  territory  would  be  revoked,  paid  the  Judgment 
Held,  That  the  payment  cannot  be  said  to  have  been  voluntarily 
or  negligently  made  so  as  to  forfeit  the  surety's  right  to  reim- 
bursement from  its  principal,  notwithstanding  execution  on  the 
Judgment  had  not  been  issued,  nnd  the  governor  may  not  have 
had  authority  to  give  effect  to  his  threat 

Same — Same — Same : 

After  payment  of  a  Judgment  upon  its  affirmance  a  surety 
may  recover  from  its  principal  the  amount  so  paid,  notwithstand- 
ing it  took  from  the  obligee  a  bond  indemnifying  it  in  case  the 
Judgment  should  be  reversed  on  a  proposed  further  appeal.  By 
so  doing  the  surety  was  not  speculating  out  of  its  principal  but 
was  benefiting  him,  since  the  principal  would  have  been  subro- 
gated to  its  rights  under  the  indemnity  bond  had  the  Judgment 
been  reversed. 

[Judgment  for  principal  below.     Here  reversed  in   favor  of 

surety.] 
United  States  Fidelity  &  Guaranty  Co.  v.  S.  Sandoval  and 
P.  Sandoval  (U.  S.  S.  C.)  : 

82  Supreme  Court  Reporter  (April  15,  1912)   298. 
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Employers'  Liability  Insurance— Action  on  Policy— General  De- 
nial— Proof: 

Where,  under  an  employers'  liability  policy,  it  is  necessary 
to  show  payment  of  the  judgment  by  the  employer,  under  its  gen- 
eral denial  that  defendant  company  could  show  that  the  money 
used  to  pay  the  judgment  was  in  fact  not  paid  in  good  faith  but 
was  advanced  by  the  attorneys  for  the  injured  employe,  the  em- 
ployer being  insolvent,  and  had  since  been  returned  to  the  lender. 

Same — Same — ^Accrual — Loss — Liability: 

Under  an  employers'  liability  policy  contracting  to  indemnify 
against  loss  it  is  necessary  to  show  a  damage  before  there  can 
be  a  recovery.  On  the  other  hand  if  the  contract  indemnifies 
merely  against  liability  an  action  may  be  brought  and  a  recovery 
had  as  soon  as  the  liability  is  legally  imposed,  regardless  of  the 
question  as  to  whether  or  not  any  actual  loss  or  damage  has 
been  suffered. 

Same— Policy— Rlsl(— Liability: 

The  policy  indemnified  the  assured  for  the  period  of  12 
months  against  loss  from  common-law  or  statutory  liability  for 
damages  on  account  of  bodily  injuries,  fatal  or  non-fatal,  acciden- 
tally suffered  by  an  employe  or  employes  of  the  assured  while  on 
duty,  caused  by  the  negligence  of  the  assured.  On  the  reverse 
side  of  the  policy  was  the  following  condition:  "No  action  shall 
lie  against  the  company  as  respects  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.  ♦  ♦  ♦"  A  rider 
attached  to  the  policy  provided  that  the  policy  should  only 
cover  "losses  sustained  by  and  liability  for  any  claims  against 
the  assured  as  a  result  of  the  risk  specified  in  the  contract" 
Held,  That  by  virtue  of  the  rider  the  policy  was  made  to  cover 
liabilities  against  the  assured  as  well  as  losses,  and  the  assured 
could  recover  for  liability  against  him  without  showing  actual 
loss. 

[Judgment  for  plaintiff  below.     Here  afilrmed  against  com- 
pany.] 

Campbell  v.  Maryland  Casualty  Co.   (Ind.  A.  C): 

97  Northeastern  Reporter  (April  16,  1912)  1026. 

Live  Stock  Insurance— Action  on  Policy — ^Venue: 

Art.  3070,  Title  58  Rev.  St.  Texas  provides:  "Suits  may  be 
instituted  and  prosecuted  against  any  life  or  health  insurance 
company  in  any  county  where  loss  has  occurred,  or  where  the 
policyholder  instituting  such  suit  resides.  Acts  1907  (Acts  30th 
Leg.,  c.  150)  relating  to  live  stock  insurance  companies  provides 
that  such  companies  shall  be  in  all  respects  subject  to  the  pro- 
visions of  Title  58.  Held,  That  under  these  provisions  a  foreign 
live  stock  insurance  company  could  not  be  sued  in  the  county 
in  which  the  plaintiff  resided,  where  the  company  did  not  have 
an  office  there,  and  where  the  insured  animal  did  not  die  there. 
Same— Policy — Place  of  Lose — Forfeiture: 

The  policy  insured  a  horse  while  situated  in  a  certain 
county,  and  provided  that  the  insured  "shall  see  that  the  said 
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animal  shall  be  well  cared  for  and  not  neglected  or  abandoned 
or  exposed  to  danger;  and  in  case  of  sickness  or  accident,  that 
the  same  shall  receive  the  care  of  a  yeterinary  surgeon,  or  the 
best  care  and  attention  that  can  be  procured."  The  horse  was 
taken  out  of  the  county  so  that  he  be  treated  by  a  veterinary, 
and  died  while  out  of  the  county.  Held,  That  there  was  no  lia- 
bility on  the  policy. 

[Judfirment  for  plaintiff  below.     Here  reversed  in   favor  of 
company.] 

Indiana  &  Ohio  Live  Stock  Ins.  Co.  v.  Krenek  (Tex.  C. 
C.  A.) : 

144  Southwestern  Reporter  (Aprtl  17,  1912)   1181. 

Foreign  Company — Extraterritorial  Rights: 

A  corporation  exists  by  right  only  within  the  state  that  gave 
it  the  right  to  exist.  It  is  purely  a  creature  and  creation  of 
law,  and  the  law  of  its  being  has  no  extraterritorial  force  or 
effect.  Consequently,  it  cannot  as  a  matter  of  right  emigrate 
into  another  state,  and  no  other  state  is  bound  to  receive  it 
within  its  borders.  The  permit  which  authorizes  a  foreign  cor- 
poration to  come  into  this  state  rests,  not  on  any  right  belong- 
ing to  the  corporation,  but  alone  on  comity,  and  the  permission 
may  be  withheld  for  a  good  or  a  bad  reason,  or  for  no  reason  at 
all,  and  it  may  be  granted  upon  such  conditions  as  the  state  may 
see  fit  to  impose. 

Same— Statutory  Regulations — Constitutionality — Right  to  Ques- 
tion: 

The  relator,  a  foreign  corporation,  was  refused  admission  to 
do  business  in  Missouri  on  the  ground  that  it  did  not  have  a 
sufficient  capital  to  comply  with  Sec.  7008,  Mo.  Rev.  St.  1909,  as 
amended  by  Laws  1911,  p.  271.  Held,  That  in  mandamus  pro- 
ceedings to  compel  the  issuance  of  the  license,  the  relator  was 
not  entitled  to  raise  the  question  of  constitutionality  of  the 
statute. 

Same— Constitutional   Law— "Citizen": 

A  foreign  corporation  is  not  a  citizen  within  Const  U.  S., 
Art.  4,  Sec.  2,  providing  that  the  citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of  the  several 
States. 

Same— Same — ^"Person  within  Jurisdiction": 

A  foreign  corporation  appljring  for  admission  to  do  business 
in  a  state,  although  a  "person"  is  not  a  person  "within"  the  juris- 
diction of  the  state. 

[Writ  of  mandamus  denied.] 

State  ex  rel.  Atlantic  Horse  Ins.  Co.  v.  Blake  (Mo.  S.  C.) : 
144  Southwestern  Reporter  (April  17,  1912)  1094. 

Employers'   Liability   Insurance — ^Actlon    by   Employe— Subroga- 
tion— Statute: 
Sees.  9510-4,  Qen.  Code  Ohio,  provide  that  an  employe,  who 

has  heretofore  recovered  or  shall  hereafter  recover  against  his 


Digitized  by 


Google 


896  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXV 

employer  for  injuries  sustained  while  in  the  employ  of  his 
employer,  and  because  of  negligence  of  the  employer,  or  negli- 
gence for  which  he  or  it  is  liable,  shall  be  subrogated  to  all  the 
rights  of  the  employer  under  any  contract  or  policy  of  insurance 
against  loss  or  damage  resulting  to  said  employer  from  injury 
or  death  of  an  employe  while  in  the  service  of  such  employer, 
whether  said  person,  copartnership  or  corporation  contracting 
or  issuing  such  policy  of  insurance  has  been  made  a  party  to  the 
action  for  damages  sustained,  or  not.  Held,  That  where  an  em- 
ployer, holding  a  policy  indemnifying  him  against  loss,  became 
insolvent  and  was  unable  to  and  did  not  pay  a  Judgment  against 
him  in  favor  of  an  employe,  there  was  no  right  of  action  against 
the  liability  company  in  favor  of  the  employer  to  which  the  em- 
ploye could  be  subrogated. 

[Demurrer  to  complaint  sustained.] 

Garrett  v.  Travelers'  Ins.  Co.  (Cuyahoga  O.,  C.  P.) : 

22  O.  D.  259. 

57  Ohio  Law  Bulletin  (April  22,  1912)  259. 

Mortgagor  and  Mortgagee— Mortgage  Debt«>Premlume: 

Premiums  paid  by  a  mortgagee  in  accordance  with  a  stipula- 
tion in  the  mortgage  are  a  part  of  the  mortgage  debt  for  which 
the  mortgagee  is  entitled  to  credit. 

[Judgment  for  plaintiff  below.     Here  affirmed.] 
Barron  v.  Robinson  et  al.  (Wash.  S.  C.) : 

122  Pacific  Reporter  (April  22,  1912)  848. 

Principal  and  Agent — Power  of  Attorney — Presumption: 

A  power  of  attorney  given  to  two  or  more  individuals  will 
be  presumed  to  be  Joint,  unless  the  principal  has  indicated  a 
different  intention. 

Lloyds  Association — ^Appointment  of  Attorneys — Joint  and  Sev- 
eral Powers: 

The  agreement  recited  that  it  was  made  and  entered  into 
between  Lloyd  underwriters,  parties  of  the  first  part  and  three 
attorneys,  naming  them,  parties  of  the  second  part,  "and  by 
and  between  each  of  the  parties  of  the  first  part,  and  by  and 
between  each  of  the  parties  of  the  second  part."  Held,  That  the 
agreement  gave  to  the  three  attorneys  joint  and  several  powers, 
and  hence,  a  policy  issued  by  tw^  of  them  was  binding. 

[Judgment  for  plaintiff  below.  Reversed  on  appeal,  130  N. 
T.  Supp.  166.  Here  reversed  and  original  Judgment 
affirmed.} 

Unterberg  v.  Elder  (N.  Y.,  App.  Div.) : 

134  New  York  Supplement   (April  22,  1912)   242. 

Employers'   Liability   Insurance — Payment  of  Judgment — Liabil- 
ity of  Company: 

A  judgment  against  the  plaintiff  coal  company  was  paid 
in  the  following  way:  The  funds  with  which  payment  was 
made  was  furnished  to  plaintiff  by  a  bank,  plaintiff  having  exe- 
cuted his  note  to  the  bank.     To  secure  the  bank,  two  stock- 
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holders  in  the  plaintiff  company  pledged  certain  stock  to  the 
bank.  The  money  thus  obtained  after  being  deposited  to  the 
credit  of  plaintiff  was  paid  to  the  judgment  creditor.  Held, 
That  the  transaction  amounted  to  a  pajrment  of  plaintiff's  own 
money  in  satisfaction  of  the  judgment,  and  hence  defendant 
could  not  avoid  liability  on  the  ground  that  the  stockholders, 
and  not  plaintiff,  had  suffered  the  loss. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

West  Riverside  Coal  Co.  ▼.  Maryland  Casualty  Co.  (Iowa 
S.  C.) : 

135  Northwestern  Reporter  (April  26.   1912)   414. 

Beneficiaries — Compromise — Consideration: 

Insured  undertook  to  change  the  beneficiary  in  his  policy 
so  as  to  make  the  proceeds  payable  to  his  wife  instead  of  his 
mother,  and,  believing  that  he  had  accomplished  his  purpose, 
delivered  the  policy  to  his  wife.  The  insurance  company,  upon 
his  death,  refused  to  pay  the  proceeds  to  the  wife  because  there 
had  not  been  a  sufficient  change  in  beneficiaries.  The  mother 
then  agreed  that  if  the  wife  would  give  her  the  policy,  she  would 
collect  the  proceeds  and  deliver  same  to  the  wife.  Held,  That 
the  agreement  between  the  parties  constituted  a  compromise 
of  the  matter  in  dispute,  based  upon  a  sufficient  consideration, 
and  could  be  enforced  by  the  wife,  since  to  support  a  compro- 
mise it  is  not  necessary  that  the  matter  in  dispute  should  have 
been  an  actual  one  founded  upon  a  colorable  right.  It  is  suffi- 
cient if  the  parties  consider  it  so  far  doubtful  as  to  make  it  the 
subject  of  a  compromise. 

[Judgment   for   plaintiff   below.     Here   affirmed   against   de- 
fendant.] 

Deal  y.  Deal  et  al.  (S.  C.  S.  C.) : 

74  Southeastern  Reporter  (April   27,  1912)   482. 

Plate     GlaM     Insurance^Pollcy — Loss     from     Fire — Proximate 
Cause: 

The  policy  stipulated:  "That  this  company  is  not  liable 
for  any  loss  or  damage  resulting  directly  or  indirectly  from  fire 
whether  on  the  premises  above  described  or  not"  The  intense 
heat  from  a  fire  in  a  railroad  yard  caused  an  explosion  of  dyna- 
mite. This  explosion  caused  the  breakage  of  plaintiff's  plate 
glass  some  squares  distant.  Held,  That  the  explosion  of  the 
dynamite  was  but  an  incident  to  the  fire,  which  preceded  it,  and 
hence  was  not  the  proximate  cause  of  the  loss. 

[Judgment  for  plaintiff  below.     Here  affirmed   asrainst  com- 
pany.] 

Metropolitan  Casualty  Ins.  Co.  v.  Bergheim  (Colo.  C.  A.): 

122  Pacific  Reporter  (April  29,  1912)  812. 

Garnishment  Proceedings — Jurisdiction — State  Officers: 

The  State  Superintendent  of  Insurance  is  a  state  officer 
within  the  meaning  of  the  Missouri  Constitution;  this  being  so, 
the  Supreme  Court  has  appellate  jurisdiction  of  garnishment 
proceedings  against  him  regardless  of  the  amount  involved. 
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8ame— Statute^Effect  of  Prior  Orders  Exhausting  Securities: 

Sec.  8086»  Mo.  Rev.  St.  1899  provides:  "In  case  any  policy- 
holder shall  obtain  a  final  judgment  against  any  such  company, 
and  such  judgment  shall  not  be  appealed  from,  and  such  judg- 
ment shall  remain  unpaid  for  a  period  of  sixty  days  after  the 
final  adjournment  of  the  term  of  court  at  which  such  judgment 
may  be  rendered,  execution  may  issue  upon  such  judgment,  and 
the  said  superintendent  (of  insurance)  shall  be  required  to  sell 
a  sufficient  amount  of  said  securities  to  satisfy  said  execution." 
Orders  were  issued  by  courts  in  two  instances  impounding  the 
securities  in  the  hands  of  the  superintendent  of  insurance  upon 
final  judgments  against  the  insurance  company  whose  funds 
were  garnished.  In  compliance  with  these  orders,  the  superin- 
tendent sold  all  of  the  securities  of  the  company  in  his  hands, 
the  proceeds  of  which  sale  were  insufficient  to  pay  the  two 
judgments.  Held,  That  the  superintendent  was  not  amenable  to 
the  writ  of  garnishment  in  the  proceedings  on  the  plaintiff's 
judgment.  The  prior  orders  in  effect  impounded  the  securities 
for  the  purposes  specified  in  such  orders,  and  the  funds  were 
from  that  time  in  the  custody  of  the  law  for  such  purposes. 

[Judgment  for  garnishee  below.     Here  affirmed  in  favor  of 

garnishee.  J 
Dahnke-Walker  Milling  Co.  v.  Blake,  State  Supt  of  Insur- 
ance (Mo.  S.  C): 

145  Southwestern  Reporter  (May  1,  1912)  438. 

Mortgage-^! nsurance  Proceeds^Distrlbution : 

Under  a  mortgage  contract  providing  that  any  insurance  on 
the  property  in  the  event  of  its  destruction,  should  be  paid  to 
the  mortgagee,  the  insurance  money  is  thereby  appropriated  to 
the  payment  of  the  mortgage  indebtedness  and  could  not  be  ap- 
plied to  the  payment  of  any  other  debt  without  the  consent  of 
the  mortgagee. 
Same— Same — Same: 

To  secure  the  pasrment  of  five  notes,  the  maker  gave  to  the 
payee  a  mortgage  on  certain  real  estate.  Three  of  these  notes 
were  endorsed  by  a  third  person  as  surety.  After  the  payment 
of  the  two  of  these  notes,  the  mortgagee  received  some  money 
from  insurance  on  the  property,  which  he  applied  to  a  subsequent 
indebtedness.  Held,  That  in  an  action  against  the  indorser  to 
recover  on  the  unpaid  notes  signed  by  him,  he  was  not  entitled 
to  have  the  proceeds  from  the  insurance  on  the  mortgaged 
property  applied  to  this  note  without  the  consent  of  all  parties 
concerned. 

[Judgment   for   plaintiff   below.     Here   affirmed    against   de- 
fendant.] 

Kissire  v.  Plunkett-Jarrell  Grocer  Co.  (Ark.  S.  C): 

145  Southwestern  Reporter  (May  1,  1912)   667. 

Principal  and  Agent — Fiduciary  Relationship— Previous  Conduct: 

Where,  upon  settlement  between  an  agent  and  the  company 

under  a  prior  contract,  the  company  did  not  require  the  agent  to 

account  for  certain  notes  that  came  into  his  possession,  such  act 
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on  the  part  of  the  company  was  no  authority  for  the  agent  to 
convert  notes  under  the  subsequent  contract,  especially  when 
the  latter  contained  a  clause  making  all  funds  received  by  the 
agent  a  trust  fund,  not  to  be  used  for  any  purpose  whatever  by 
the  agent,  but  to  be  remitted  to  the  company. 

8ame— Sale  of  Premium  Notes — Conversion: 

Authority  given  to  a  general  agent  to  sell  notes  taken  by 
him  in  payment  of  premiums  is  .no  permission  to  the  agent  to 
convert  the  proceeds  thereqf  to  his  own  use. 

Criminal  Law — "Embezzlement" — Construction : 

The  statute  defining  embezzlement  does  not  make  a  failure 
to  accoimt  for  a  trust  fund,  or  a  fund  received  by  an  agent  or 
officer,  an  offense.  To  constitute  such  an  offense,  there  must 
have  been  a  wrongful  conversion  of  the  fund. 

Same— Same— Same : 

Embezzlement  is  the  fraudulent  and  felonious  appropriation 
of  another's  property  by  a  person  to  whom  it  has  been  intrusted 
or  into  whose  hands  it  has  lawfully  come. 

Same— Same — Conversion   of   Part   Only   of   Funds   Claimed   to 

Have  Been  Embezzled: 

Mo.  Rev.  St.  1899,  Sec.  2531,  provides  that  prosecution  for 
embezzlement  of  a  certain  sum  is  sustained  by  showing  an  em- 
bezzlement of  any  part  of  such  sum.  A  general  agent  converted 
to  his  own  use  funds  belonging  to  the  company.  Some  two 
months  after  the  conversion,  and  after  demand  had  been  made 
upon  him  for  settlement,  he  set  up  the  claim  that  he  retained 
the  money  to  reimburse  himself  on  account  of  commissions  paid 
by  him  to  sub-agents  on  applications  which  had  been  rejected. 
Held,  That  part  of  the  funds  converted  before  such  claim  was 
made  constituted  embezzlement  and  was  unaffected  by  such 
claim. 

Same — Same— Atonement: 

The  offense  of  embezzlement  is  complete  at  the  time  of  the 
conversion,  and  is  not  tolled  by  subsequent  claims  or  efforts  at 
atonement 

Same— Same — Intent — Question  for  Jury: 

Where  the  facts  show  a  conversion  of  funds  by  an  agent 
before  any  claim  was  made  or  entertained  in  his  mind  that  he 
was  entitled  to  retain  same  to  reimburse  himself,  such  conver- 
sion was  a  fact  from  which  the  jury  might  infer  a  criminal  intent 

Same — Same — Probable  Cause — Malicious  Prosecution: 

A  general  agent  converted  to  his  own  use  funds  belonging 
to  the  company.  Some  two  months  after  the  conversion  and 
after  demand  had  been  made  upon  him  for  settlement,  he  set 
up  the  claim  that  he  retained  the  money  to  reimburse  himself 
on  account  of  commissions  paid  by  him  to  sub-agents  on  appli- 
cations which  had  been  rejected.  Held,  That  there  was  probable 
cause  for  the  prosecution  for  embezzlement,  and  there  being 
probable  cause,  no  action  would  lie  for  malicious  prosecution. 

[Judfirment   for  plaintiff  below.     Here  reversed   in   favor  of 

company.] 
Hanna  v.  Minnesota  Mut  Life  Ins.  Co.  (Mo.  S.  C.) : 

145  Southwestern  Reporter  (May  1,  1912)   412. 
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Landlord  and  Tenant — Lease  Contract — Insurance: 

An  agreement  by  a  tenant,  that,  if  the  rate  of  insurance  on 
the  building  should  be  increased  by  reason  of  certain  contingen- 
cies, he  would  pay  the  difference,  does  not  obligate  him  to  pay 
the  difTerence  in  rent  insurance  carried  by  the  landlord  on  the 
whole  building. 

[Judgment    for    tenant    below.      Here    affirmed    in    favor    of 
tenant.] 

Baumgarden  v.  Bradshaw  (111.  App.): 

44  National  Corporation  Reporter  (May  2,  1912)  442. 

Mortgage — insurance  of  Property — Duty  of  Mortgagee: 

Under  a  mortgage  requiring  the  mortgagor  to  keep  the 
mortgaged  property  insured  for  the  benefit  of  the  mortgagee,  and 
authorizing  the  latter  to  insure  the  same  at  the  expense  of  the 
mortgagor  if  such  mortgagor  failed  to  keep  it  insured,  there  was 
no  affirmative  duty  cast  upon  the  mortgagee  to  obtain  such 
insurance. 

[Judgment    for    mortgagee    below.      Here    affirmed    against 
mort^a^rors.] 

Schafer  v.  Jackson  et  al.  (Iowa  S.  C.) : 

135  Northwestern  Reporter  (May  3,  1912)  622. 

Reinsurance  Contract — ^Assumption  of  Debts: 

The  contract  under  which  the  defendant  company  took  over 
the  business  of  the  M  company  provided  that  defendant  would 
allow  the  M  company  25  per  cent  of  the  gross  earnings  derived 
from  the  business  of  the  latter  to  be  applied  on  two  notes  en- 
dorsed by  said  M  company,  and  to  be  paid  direct  to  the  endorsee. 
Held,  That  this  did  not  constitute  an  unconditional  assumption 
of  the  debts  of  the  M  company. 

Corporatione — Agreements  of  Agent — ^Authority  of  Agent — Bur- 
den of  Proof: 

Plaintiff  claims  that  the  manager  of  the  defendant  company 
stated  that  defendant  would  assume  the  liabilities  of  the  M 
company,  whose  business  defendant  purchased.  Held,  That  to 
bind  defendant  by  such  an  agreement,  the  burden  was  on  plain- 
tifT  to  prove  that  the  manager  was  authorized  to  make  such 
agreement 

Action  against  Reinsurer — PI ead I nga— Accounting: 

Defendant  insurance  company  purchased  the  business  of  the 
M  company  under  a  contract  to  allow  the  latter  25  per  cent  of 
the  gross  earnings  derived  from  policyholders  as  premiums, 
which  should  be  applied  on  two  notes  endorsed  by  it  to  plaintiff 
bank  and  that  such  sum  should  be  paid  direct  to  the  bank.  Held, 
That,  though  plaintiff  did  not  show  that  defendant  assumed  un- 
conditionally the  payment  of  the  notes  when  it  purchased  the 
business,  it  could,  in  an  action  thereon,  amend  so  as  to  require 
defendant  to  account  for  such  sums  as  it  had  collected  under 
the  contract  by  applying  them  to  the  payment  of  the  notes. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  de- 
fendant] 
Greensboro  Nat  Bank  v.  Carolina  Mut  Life  Ins.  Co.  et  aL 
(N.  C.  S.  C.) : 

74  Southeaatem  Reporter  (May  4.  1912)  679. 
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Accord  and  Satisfaction — Release: 

Insured  collected  a  draft  forwarded  to  him  by  the  company. 
The  draft  recited  that  It  was  in  full  payment  of  the  company's 
obligations.  Held,  That  this  constituted  an  accord  and  satisfac- 
tion, which  operated  as  a  bar  to  Insured's  further  recovery. 

[Judgment  for  plaintiff   below.     Here  reversed   in   favor  of 
company.] 

Waterbury  Co.  v.  Maryland    Casualty    Co.    (N.    Y.,    App. 
Term): 

134  New  York  Supplement   (May  6,  1912)   564. 

Industrial  Insurance— Collection  of  Assessment — Duty  of  Attor> 

nay  General — Mandamus: 

The  Wash.  Industrial  Insurance  Act  (Laws  1911,  c.  74)  Sec. 
20,  provides:  "The  Attorney  Qeneral  shall  be  the  legal  adviser 
of  the  department,  and  shall  represent  it  in  all  proceedings, 
whenever  so  requested  by  any  of  the  commissioners."  Section 
8  contains  this  provision:  "If  any  employer  shall  default  in  any 
payment  to  the  accident  fund  hereinbefore  in  this  act  required, 
the  sum  due  shall  be  collected  by  action  at  law  in  the  name  of 
the  state  as  plaintiff,  and  such  right  of  action  shall  be  in  addition 
to  any  other  right  of  action  or  remedy."  Held,  That  the  com- 
mencement of  actions  at  law  to  enforce  the  payment  of  delin- 
quent assessments,  against  whom  and  when  they  shall  be 
brought,  are  matters  resting  wholly  within  the  discretion  of  the 
commission  and  the  Attorney  Qeneral,  a  discretion  which  cannot 
be  controlled  by  mandamus. 

[Writ  of  mandamus  denied.] 

State  ex  rel.  Rosbach  v.  Pratt  et  al.  (Wash.  S.  C.) : 
122  Pacific  Reporter  (May  6,  1912)  987. 

Live  Stock  Insurance^Pollcy — Risk: 

The  policy.  Insuring  a  horse,  provided  that  the  company 
would  not  be  liable  for  loss  of  the  animal  caused  directly  or 
Indirectly  by  "order  of  any  civil  authority."  Insured,  on  the 
advice  of  a  veterinary  surgeon  caused  the  horse  to  be  shot  be- 
cause it  had  an  incurable  disease.  Had  notice  been  given  the 
proper  state  officers  of  the  condition  of  the  horse  it  would  have 
been  killed  by  order  of  civil  authority.  Held,  That  having  chosen 
to  disobey  the  statute  and  allow  other  parties  to  do  for  him 
what  the  civil  authorities  would  have  done  in  any  event,  there 
could  be  no  recovery. 

Same— Same— Waiver — Authority  of  Agent: 

That  an  agent  of  the  company  consented  to  the  killing  of 
the  animal  for  the  death  of  which  insured  makes  claim  would 
not  render  the  company  liable,  it  not  otherwise  being  liable, 
where  the  policy  provided  that  any  agreement  by  an  agent  alter- 
ing its  terms  should  not  be  binding. 

[Judgment   for  plaintiff  below.     Here  reversed  in   favor  of 
company.] 

Joplin  et  al.  v.  National  Live  Stock  Ins.  Assn.  (Ore.  S.  C.) : 

122  Pacific  Reporter  (May  6,  1912)  897. 
1912-26 
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Insurance  CommlMioner — ''State  Officer": 

The  insurance  commissioner  is  a  "state  officer"  within  the 
meaning  of  that  term  as  used  in  Art  4,  Sec.  6,  Wash.  Const  con- 
ferring original  Jurisdiction  on  the  Supreme  Court  in  mandamus 
proceedings  as  to  all  state  officers. 

Domeetic  Company — Statutory  Regulation — Scope  of  RItkt: 

Sec.  238,  Wash.  Ins.  Code  (Laws  1911,  Ch.  49)  declares:  "This 
act  may  be  referred  to  and  shall  be  known  as  'The  Insurance 
Code'  and  shall  supersede  all  prior  acts  on  the  subject  of  the 
organization  and  government  of  insurance  companies  and  insur- 
ance business,  and  all  such  prior  acts  are  hereby  repealed." 
Sec.  20  declares  that:  "All  domestic  insurance  companies,  now 
or  hereafter  formed  *  *  *  shall  be  subject  to  and  be  gov- 
erned by  this  act"  Held,  That  a  domestic  company  organized 
l^efore  the  act  and  having  authority  under  its  articles  of  incoi^ 
];K)ration  to  write  both  fire  and  plate  glass  insurance,  could  not 
thereafter  write  both  of  these  classes  without  having  qualified 
to  so  do  under  the  insurance  code. 

Same — Same — Same— Qual  Iflcatlont : 

Sec.  238  Wash.  Ins.  Code  (Laws  1911,  Ch.  49)  declares: 
"This  act  may  be  referred  to  and  shall  be  known  as  'The  In- 
surance Code'  and  shall  supersede  all  prior  acts  on  the  subject 
of  the  organization  and  government  of  insurance  companies  and 
insurance  business,  and  all  such  prior  acts  are  hereby  repealed." 
:Sec.  20  declares  that  "All  domestic  insurance  companies,  now 
•cr  hereafter  formed  ♦  ♦  •  shall  be  subject  to  and  be  gov- 
erned by  this  act"  Sec.  79  declares  that  "every  domestic  com- 
pany previously  organized  ♦  •  ♦  shall  have  the  right  to  con- 
tinue such  business  under  the  provisions  of  this  act"  Held, 
That  a  previously  existing  company  could  only  write  fire  and 
plate-glass  insurance  by  qualifying  under  the  provisions  of  the 
new  act  in  so  far  as  the  amount  of  its  capital  stock  was  con- 
cerned, notwithstanding  it  had  previously  had  authority  to 
write  both  classes  of  business  with  a  smaller  capital  stock. 
IWrit  of  mandamus  denied.] 

State  ex  rel.  North  Coast  Fire  Ins.  Co.  v.  Schively,  Ins. 
Comr.  (Wash.  S.  C.) : 

122  Pacific  Reporter  (May  6,  1912)  1020. 

Action  to  Annul  Contract — Mental  Capacity — Burden  of  Proof: 

In  an  action  to  annul  a  contract  for  the  purchase  of  an  an- 
nuity, the  burden  was  on  the  plaintiff  to  show  that  the  decedent 
was  mentally  incapable  of  contracting. 

Same— Same^Feebleneta  of  Mind: 

To  annul  a  contract  on  the  ground  that  one  of  the  parties 
thereto  was  mentally  incapable,  mere  intellectual  feebleness 
must  be  distinguished  from  unsoundness  of  mind.  A  person 
may  be  incapacitated  by  age  or  the  impairment  of  certain  facul- 
ties of  the  mind  from  engaging  in  complex  and  intricate  business 
and  yet  be  capable  of  forming  a  rational  judgment  as  to  a  par^ 
ticular  transaction. 

[Judgment  for  defendant] 

Richardson  v.  Travelers'  Ins.  Co.  (Me.  S.  J.  C.) : 
82  Atlantic  Reporter  (May  9,  1912)  1006. 
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Action  agalntt  Wrong-Doer— Evidence: 

Action  was  brought  against  a  railroad  company  for  the 
benefit  of  an  Insurance  company  to  recover  the  amount  paid 
by  the  latter  to  the  owner,  whose  property  was  destroyed  by 
reason  of  the  negligence  of  the  railroad  company.  Held,  That 
evidence  as  to  what  amount  was  paid  by  the  railroad  company 
was  immaterlaL 

[Judgment  for  defendant  below.    Here  affirmed  in  favor  of  de^ 

fendant] 
Shaw  V.  Boston  &  M.  R.  Co.  (Me.  S.  J.  C.) : 

82  AtlanUc  Reporter  (May  9,  1912)  1005. 

Burglary  Insurance — ^Actlon  on  Policy — Pleading: 

The  allegation  in  an  answer  that  insured  had  attempted  to 
cheat  and  defraud  the  company  by  exaggerating  his  claim  was 
new  matter,  which,  if  established  by  competent  proof,  would 
constitute  a  defense  to  the  action,  and  such  answer  was  not  in- 
sufficient for  want  of  a  specific  denial  of  due  performance  of  the 
policy  as  pleaded  in  the  complaint. 

Same— Same— Same: 

A  plea  of  due  performance  in  the  complaint  cannot  be  con* 
sidered  as  a  plea  of  non-violation  of  any  of  the  prohibitory 
clauses  of  the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Spingam  v.  National  Surety  Co.  (N.  T.,  App.  Tr.): 

134  New  York  Supplement  (May  18,  1912)   817. 

Principal  and  Surety— Examination  of  Accounts — Condition  Sub- 
sequent— Burden  of  Proof: 

In  an  action  on  a  bank  cashier's  bond,  the  burden  is  on  the 
surety  to  plead  and  prove  that  the  loss  for  which  claim  was 
made  had  occurred  through  the  fault  of  the  employer  in  not 
making  the  monthly  examinations  of  the  cashier's  accounts  as  it 
had  agreed  to  do,  since  the  requirement  that  monthly  examina- 
tions be  made  was  a  condition  subsequent. 

Same— Same— Condition  Precedent — Condition  Subsequent: 

The  coming  into  effect  of  a  contract  may  be  made  to  depend 
upon  the  happening  or  performance  of  a  condition.  But  a  condi- 
tion subsequent  presupposes  a  contract  in  effect  which  may  be 
defeated  by  the  happening  or  performance  of  a  condition.  Where 
therefore,  an  action  is  upon  a  contract  subject  to  a  condition 
precedent,  the  performance  of  that  condition  must  be  averred 
and  proved;  but  if  the  contract  sued  upon  is  subject  to  a  condi- 
tion subsequent,  there  is  no  occasion  for  any  averment  in  respect 
to  the  condition.  It  is  a  matter  of  defense,  which  must  come 
from  the  other  side. 

Same— Same— Sufficiency — Question  for  Jury: 

A  bank  cashier's  bond  required  the  obligee  to  make  monthly 
examinations  of  the  principal's  accounts.  The  defaulting  cash- 
ier testified  that  he  made  monthly  reports  and  that  these  re- 
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ports  were  gone  over  by  the  officers  of  the  bank  regularly,  onoe 
a  month;  that  his  cash  and  securities  were  counted  and  exam- 
ined and  his  report  verified  from  the  book  entries  made  by  the 
bank's  bookkeeper;  that  his  embezzlements  were  covered  by 
false  entries  relating  to  remittances  to  the  banks  correspondents, 
whereby  balances  in  such  banks  were  made  to  appear  larger 
than  they  were.  Held,  That  the  evidence  was  sufficient  to  war- 
rant the  submission  to  the  Jury  of  the  question  whether  reason- 
ably proper  examinations  were  in  fact  made. 

Same — 8am  e — ^Warranty — Renewal: 

A  certificate  made  by  a  bank  to  a  surety  company  to  obtain 
a  renewal  of  its  cashier's  bond,  that  the  accounts  of  such  cashier 
"were  examined  and  found  correct  in  every  respect  and  all 
moneys  accounted  for/'  is  not  to  be  taken  as  a  warranty  of  the 
correctness  of  the  accounts.  The  statement  is  merely  that  his 
books  and  accounts  had  been  examined  and  found  correct,  so 
that  if  due  diligence  was  used  in  making  such  examination  the 
existence  of  undiscovered  discrepancies  would  not  avoid  recov- 
ery. 

[Judgment  for  plaintiff  below.     Affirmed  on   appeal,   100   Pac 
826.     Here  affirmed  against  company.] 

Title  Guaranty  &  Surety  Co.  v.  Nichols  (U.  S.  S.  C.) : 

32  Supreme  Court  Reporter  (May  16,  1912)  475. 

Principal  and  Surety — Contractcr't  Bond — Release: 

Although  a  building  contract  entered  into  by  the  federal  gov- 
ernment authorizes  the  government  to  make  changes  in  the 
work,  such  reservation  affords  no  ground  for  holding  that  it  is 
entitled  to  make  a  substantially  different  contract  with  a  third 
party  who  undertook  to  complete  the  work  after  default  of  the 
original  contractor,  so  as  to  bind  the  surety  on  the  bond  of  the 
latter. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  sur- 
ety.] 

United  States  Fidelity  &  Guaranty  Co.  v.  United  States 
(U.  S.  C.  C.  A.,  9th  Cir.): 

194  Federal  Reporter  (May  16.  1912)  611. 

WIII^<<Proceedt"— Insurance: 

Insured  by  his  will  bequeathed  the  "proceeds"  of  two  poli- 
cies of  insurance  to  his  daughter  to  be  placed  at  interest  for  her 
use  and  the  use  of  her  foster  mother.  Held,  That  the  word 
"proceeds"  had  no  other  signification  than  to  distinguish  be- 
tween the  policies  and  what  would  be  realized  thereon  in  con- 
nection with  the  matter  of  investment 

[Decree   dismissing  petition  for  review  below.     Here  reversed 
in  favor  of  guardian  of  daughter.] 

In  re.  Thompson's  Estate  (Pa.  S.  C): 

82  AUanUo  Reporter  (May  16,  1912)  1108. 

Principal  and  Surety — Bond — Execution  by  Principal: 

Where  the  principal  named  in  a  bond  would  be  liable  in  the 
absence  of  the  bond  for  his  acts  or  omissions  the  failiu-e  of  the 
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principal  to  execute  the  bond  does  not  relieve  the  surety,  who 
has  executed  it  and  caused  or  permitted  it  to  be  delivered  to 
the  obligee,  from  the  liability  for  the  breach. 

Same — Bond — ^Term: 

The  term  of  the  bond  of  an  officer  to  a  county  fixed  by  stat- 
ute and  clearly  expressed  in  the  bond  may  not  be  shortened  or 
changed  by  the  fact  that  the  county  supervisors  had  called  for 
or  prescribed  a  bond  with  a  shorter  term  before  the  bond  in  suit 
was  made  and  accepted. 

[Judgment  In  accordance  with  opinion.] 
Empire  State  Surety  Co.  v.  Carroll  County  et  aL  (U.  S.  C. 
C.  A.,  8th  Cir.) : 

194  Federal  Reporter  (May  16,  1912)  698. 

Anti-Trust  Law — Scope  of  Operation — Insurance: 

Sec.  1  of  the  Qoudring  Act  (Laws  Neb.  1897,  c.  79)  entitled: 
"An  act  to  define  trusts  and  conspiracies  against  trade  and  busi- 
ness," etc.,  provides  "That  a  trust  is  a  combination  of  capital, 

♦  ♦  ♦  skill  or  acts  by  two  or  more  persons,  or  by  two  or 
more  of  them  for  either,  any  or  all  of  the  following  purposes: 

♦  ♦  ♦  (3)  To  prevent  competition  in  insurance,  either  life, 
fire,  accident  or  any  other  kind.  *  *  *  (6)  To  make  or  enter 
into,  carry  on  or  carry  out  any  contract,  obligation  or  agreement 
of  any  kind  or  description  ♦  ♦  ♦  by  which  they  shall  in  any 
manner  establish  or  settle  the  price  of  any  article  of  merchan- 
dise, commodity,  or  of  insurance,  fire,  life  or  accident,  ♦  ♦  ♦ 
or  by  which  they  shall  agree  to  pool,  combine  or  unite  any  inteiv 
est  they  may  have  in  connection  with  the  sale,  production  or 
transportation  of  any  such  article  of  merchandise,  product  or 
commodity  or  the  carrying  on  of  any  such  business,  that  its 
price  might  in  any  manner  be  affected  thereby."  Held,  That 
under  this  statute  a  combination  for  the  purpose  of  preventing 
competition  in  insurance  is  a  trust  and  is  unlawful. 

Same— "Trade  and  Business"— "Trust": 

The  words  "trade  and  business"  in  this  act  are  Intended  as 
a  generic  term  embracing  all  the  transactions  and  practices 
mentioned  In  the  act;  and  the  term  "trust"  is  properly  made  to 
include  combinations  or  contracts  in  restraint  of  competition  in 
Insurance. 

Same^"Trade  and  Commerce" — Insurance  Business: 

Considering  the  prior  legislative  definitions,  a  combination 
to  prevent  competition  In  insurance  may  properly  be  a  subject 
for  legislation,  under  the  title  of  "An  act  to  protect  trade  and 
commerce  from  unlawful  restraints  and  monopolies,"  etc.  Neb. 
Laws  1906,  c.  162. 

Foreign  Company — License  to  do  Business — Contract: 

Permission  granted  by  former  statutes  to  foreign  surety 
companies  to  do  business  in  this  state,  under  certain  conditions, 
does  not  create  a  contract  between  such  companies  and  the 
state;  but,  even  if  it  did,  the  state,  under  its  police  powers, 
would  still  have  the  right  to  regulate  the  business,  and  by  addi- 
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tional  legislation  to  require  such  reports  and  statements  as  seem 
to  It  necessary  to  that  end. 

Same— Same— Same: 

A  state  may  impose  additional  conditions  on  the  right  of  a 
foreign  corporation  to  do  or  engage  in  business  within  this 
state;  and,  unless  such  additional  requirements  change  or  affect 
those  imposed  by  prior  acts  of  the  Legislature,  the  act  im];K)sing 
the  additional  conditions  is  not  amendatory. 

[Judgment  for  company  below.     Affirmed  on  Appeal,  133  N. 
W.  236.     Here  reversed  against  company.] 

State  V.  American  Surety  Co.  (Neb.  S.  C.) : 

136  Northwestern  Reporter  (April  19,  1912)   866. 

Action  for  Damagea^Evldence— Expectancy: 

In  an  action  for  damages  for  the  death  of  a  child,  testimony 
of  an  insurance  agent  as  to  the  child's  expectancy  of  life  was 
competent. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Love  V.  Detroit,  J.  &  C.  R.  Co.  (Mich.  S.  C.) : 

136  Northwestern  Reporter  (May  24,  1912)   963. 

Mutual   Company — Insolvency — ^Aasettments — ^Action — ^Venue: 

An  action  by  the  receiver  of  a  mutual  insurance  company 
against  the  members  to  recover  an  assessment  made  by  the 
court  in  order  to  pay  the  liabilities  of  the  insolvent  corporation, 
may  properly  be  brought  in  a  court  of  equity  in  the  same  man- 
ner as  an  action  by  the  receiver  of  a  stock  corporation  against 
its  stockholders  for  a  like  purpose,  and  in  such  case  summons 
may  be  issued  out  of  the  county  in  which  the  action  is  brought 
to  any  other  county  in  the  state  in  which  a  defendant  resides 
or  may  be  summoned. 

Same— Same— Same: 

Where  the  directors  of  a  mutual  insurance  company  before 
it  was  declared  insolvent,  levied  certain  assessments  which 
were  invalid  because  not  made  in  accordance  with  law,  and 
which  were  afterwards  set  aside  by  the  district  court  in  the 
proceedings  to  wind  up  the  affairs  of  such  corporation,  the  cause 
of  action  against  members  for  assessments  made  by  the  receiver 
under  the  direction  of  the  court  was  not  barred,  although  the 
invalid  assessments  were  made  more  than  four  years  before  the 
latter. 

[Judgment  for  receiver  below.     Here  affirmed  in  favor  of  re- 
ceiver.] 

McCall  V.  Bowen,  et  al.  (Neb.  S.  C.) : 

136  Northwestern  Reporter  (May  24,  1912)  1014. 

Automobile  Insurance — Policy — Rule  of  Construction: 

Insurance  policies  are  to  be  interpreted  most  favorably  to 
the  insured. 

Same— Same — ^''Colllslon": 

"Collision"  is  the  striking  against  another  object,  whether 
that  object  be  in  motion  or  not 
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Same— Same — Measure  of  Recovery: 

Where  a  policy  of  insurance  on  an  automobile  provides  that 
the  company  shall  not  be  liable  for  more  than  the  actual  cost 
of  the  suitable  repair  of  the  machine,  it  is  sufficient  for  the  in- 
sured to  prove  the  cost  of  the  repairs  to  the  machine,  and  that 
those  repairs  were  reasonably  worth  the  amount  of  the  charge. 
[Judsrment  for  plaintiff  below.    Here  affirmed  against  company.] 
Lepman  v.  Employers'  Liability  &  Assur.  Corp.  (111.  App.) : 
44  National  Corporation  Reporter  (May  80,  1912)  586. 

Corporations — Loans  to  Agents^Publlo  Policy: 

There  is  nothing  so  contrary  to  public  policy  in  an  insur- 
ance company  lending  money  to  its  agent,  as  will  defeat  the 
company's  right  to  recover  the  loan. 

Same — Ultra  Vires  Contracts — Estoppel: 

Where  a  person  dealing  with  a  corporation  has  had  the  full 
benefit  of  an  ultra  vires  contract  entered  into  by  him  with  the 
corporation,  he  will  not  be  heard  to  object  that  the  contract 
and  performance  were  not  within  the  legitimate  powers  of  the 
corporation. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

American  Credit  Indemnity  Co.  v.  Yama  (111.  App.): 

44  National  Corporation  Reporter  (May  30,  1912)  686. 

Pledgor  and  Pledgee— Contract — Liability  for  insurance: 

The  pledgee  of  certain  property,  by  the  terms  of  the  writ* 
ten  agreement  of  the  parties,  was  required  to  keep  the  property 
insured  for  the  benefit  of  the  pledgor,  the  pledgee  bearing  the 
expense  of  so  doing.  On  an  assignment  of  the  pledgee  for  the 
benefit  of  creditors,  the  attorney  of  such  pledgee  notified  the 
pledgor  that  if  the  property  were  held  longer  the  cost  of  the 
insurance  would  be  charged  against  the  pledgor.  Held,  That 
in  the  absence  of  any  agreement  on  the  part  of  the  pledgor  to 
pay  for  the  insurance,  the  original  contract  controlled  and  the 
pledgee  was  therefore  liable  for  the  insurance. 

[Judgment  for  pledgee  below.     Here  modified  and  affirmed.] 
Meyer  v.  Carmer  et  al.  (N.  Y.,  App.  Div.) : 

136  Niw  Yoil£  Supplement  (June  3,  1912)   64. 

Application — Breach     of    Warranty — Consultaton    with     PhyaU 

clan: 

Insured  warranted  that  he  had  not  consulted  a  physician  In 
five  years  preceeding  his  application.  Within  the  period  of  five 
years,  insured  made  a  written  request  to  the  department  of  edu- 
cation for  a  leave  of  absence  on  account  of  "serious  personal  ill- 
ness." To  this  application  was  attached  a  certificate  of  a  phy- 
sician that  his  illness  was  influenza  and  tonsilitis.  This  certifi- 
cate was  made  without  an  examination,  at  a  time  when  the  phy- 
sician had  called  at  insured's  home  to  treat  his  wife.  Held, 
That  this  certificate  made  under  these  circumstances  was  in* 
sufficient  to  show  that  insured  consulted  a  physician. 
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Same— Same— Same : 

Insured  warranted  that  he  had  not  been  disabled  and  had 
not  received  medical  treatment  within  the  past  five  years.  Held, 
That  the  warranty  had  reference  to  serious  disabilities  and  not 
to  temporary  ailments. 

[Judcrment  for  company  below.  Here  reversed  against  company.] 
Smith  V.  Travelers  Ins.  Co.  (N.  Y.,  App.  Tr.) : 

186  New  York  Supplement  (June  8.  1918)  18. 

Attlgnment  of  Legacy — Inturanoe^Utury: 

Plaintiff,  to  secure  a  loan  of  $2,000  assigned  a  legacy  of 
16,000,  payable  to  him  if  he  should  live  to  be  28  years  of  age, 
to  the  defendant  Freund.  To  secure  Freund  in  the  event  of  his 
death  before  arriving  at  the  age  of  28  years,  plaintiff  was  re- 
quired to  take  out  and  assign  to  Freund  a  policy  of  insurance 
for  $6,000,  on  which  the  premiums  were  paid  in  full  for  the  pe- 
riod between  his  then  age  and  the  time  the  legacy  was  payable. 
The  papers  recording  the  transaction  treated  it  as  a  sale  of  the 
legacy.  Held,  That  the  transaction  was  merely  a  cover  for  a 
usurious  loan,  the  papers  being  obviously  prepared  as  they  were 
to  avoid  the  statute. 

[Judgment  for  defendant  below.     Here  reversed  In  favor  ot 
plaintiff.] 

Otten  V.  Freund  et  al.  (N.  Y.,  App.  Div.) : 

136  New  York  Supplement  (June  8,  1912)  69. 

Principal  and  Surety — ContractoKt  Bond— Rule  of  Construction: 
The  rule  of  construction  that  where  a  bond  is  open  to  two 
constructions,  one  favorable  to  the  surety  and  one  to  his 
obligee,  a  construction  favorable  to  the  obligee,  if  consistent 
with  the  objects  for  which  the  bond  was  given,  should  be 
adopted,  for  the  reason  that  the  instrument  which  the  court  is 
called  upon  to  interpret  was  drawn  by  the  attorneys,  officers 
or  agents  of  the  surety  company,  and  applies  only  where  there 
is  ambiguity  and  uncertainty,  and  have  no  application  to  con- 
tracts, the  terms  of  which  are  certain,  definite  and  unambiguous. 

Same— Same — Notice  of  Default: 

A  contractor's  bond  provided  that  the  surety  should  not  be 
liable  unless  written  notice  of  the  principal's  default  were  given 
within  thirty  days  after  default,  and  before  the  final  payment 
to  the  principal.  Held,  That  the  stipulation  was  reasonable  and 
binding,  and  failure  of  the  obligee  to  comply  therewith  released 
the  surety  from  liability. 

[Judgment  for  surety  below.    Here  aflElrmed  In  favor  of  surety.] 
Beech    Grove    Improvement    Co.    v.    Title    Guaranty    & 
Surety  Co.    (Ind.  A.  C): 

98  Northeastern  Reporter  (June  4,  1912)   878. 

Principal  and  Surety — ^Attachment  Bond — Contingency  of  Surety 

Liablllty^Dlssolutlon: 

A  bond  given  by  a  surety  in  attachment  proceedings  binding 
such  surety  to  pay  "the  amount  of  any  Judgment  which  may  be 


Digitized  by 


Google 


Itl2.1  MISCELLANEOUS  INSURANCE.  409 

recovered"  against  the  principal,  is  contingent  upon  the  recov* 
ery  of  a  Judgment  Hence,  where  the  surety  was  dissolved  for 
insolvency  before  Judgment  was  rendered  there  was  no  liability, 
since  the  liability  of  an  Insolvent  Insurer  is  fixed  as  of  the  time 
of  the  commencement  of  the  action  for  dissolution. 

Same — Same— Subrogation — Collateral : 

The  obligee  is  an  attachment  bond,  upon  dissolution  of  the 
surety  for  insolvency,  is  entitled  to  any  collateral  security  given, 
by  the  principal  to  the  surety. 

Same — Insolvency  of  Surety — Contingency  Claims: 

After  the  payment  of  all  claims  against  an  insolvent  surety, 
the  obligee  in  an  attachment  bond  on  which  a  liability  accrued 
after  the  commencement  of  dissolution  proceedings  is  entitled  to 
a  pro  rata  share  of  the  surplus. 

[Claim  disallowed  below.    Here  modified  and  affirmed.] 
People  V.  Metropolitan  Surety  Co.  (N.  Y.  C.  A.) : 

98  Northeastern  Reporter  (June  4,  1912)  412. 

Principal  and  Surety — Bond — Rule  of  Construction: 

The  rule  of  a  strict  construction  in  favor  of  a  surety  has  no 
application  to  surety  companies  organized  for  the  purpose  of  con- 
ducting an  indemnity  business  at  established  rates  of  compen- 
sation. 

Same— Same— Renewal : 

The  limitation  of  time  fixed  in  a  surety  bond  is  controlling 
and  measures  the  life  of  the  bond.  The  obligation  assumed  under 
the  original  bond  did  not  include  a  renewal  thereof  since  in  con- 
templation of  law  a  renewal  constituted  a  separate  and  distinct 
contract  for  the  period  of  time  covered  by  the  renewal  and  unless 
the  surety  has  specifically  obligated  itself  by  a  renewal  there  is  no 
liability  after  the  expiration  of  the  time  specified  in  the  original 
bond. 

Same— Same— Same: 

A  contract  between  A  and  B  provided  that  it  should  extend 
for  a  period  of  two  years  at  the  expiration  of  which  time  A  had 
the  option  of  renewing  it.  Held,  That  the  surety  on  the  bond 
of  B  securing  performance  of  the  original  contract  could  not  be 
held  liable  in  damages  because  of  the  refusal  of  B  to  perform  any 
services  after  the  expiration  of  the  two  years. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

United  States  of  America  to  the  use  of  the  District  of 
Columbia  v.  Bayley  et  al.  (D.  C.  S.  C.) : 

40  Washington  Law  Reporter  (June  7,  1912)  864. 

Employers'  Liability  Insurance— AotI on  to  Recover  Premiums^ 

Evidence: 

Under  a  liability  policy  providing  that  the  amount  of  pre- 
miums to  be  paid  shall  be  reckoned  by  the  estimated  pay-roll  of 
the  men  employed,  statements  from  the  books  of  the  assured  show- 
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ing  the  amount  paid  to  each  class  of  workmen  referred  to  in  the 
policies  were  competent  to  prove  the  amount  of  premiums  due  in 
an  action  by  the  insurance  company  to  recover  the  balance  due. 

Same — Parol  Agreement  at  to  Payment  of  Premium — Statute  of 
Frauds: 

The  owner  of  a  building  in  the  process  of  construction  induced 
his  foreman  of  construction  to  take  out  employer's  liability  insiur- 
ance  in  his  own  name  but  for  the  owner's  protection.  Held,  That 
the  parol  agreement  of  the  owner  to  pay  the  premiums  on  such 
insurance  was  not  within  the  statute  of  frauds  as  constituting  a 
promise  to  pay  the  debt  of  another. 

[Judgment  for  plaintiff.    Here  affirmed  in  favor  of  plaintiff.] 
Ripley   v.   Ocean   Ace.    &   Guarantee   Corp.,   Ltd.    (Tex. 
C.  C.  A.) : 

146  Southwestern  Reporter  (June  6,  1912)  974. 

Personal  injury  Action — Examination  of  Jurors — interest: 

In  an  action  for  personal  injuries,  stockholders,  officers  or 
employes  of  a  casualty  company  which  had  insured  the  defend- 
ant against  liability,  would  not  be  impartial  or  competent  Jurors 
in  an  action  for  such  injuries,  and  it  was,  therefore,  not  improper 
to  examine  such  Jurors  to  determine  whether  or  not  they  were  so 
interested. 

Same — Evidence — Liability  insurance: 

The  fact  that  the  defendant  is  protected  by  insurance  from 
liability  is  not  relevant  in  an  action  for  personal  injurie§. 

Same — Examination  of  Jurors — Discretion  of  Court: 

Questions  asked  Jurors  as  to  whether  or  not  they  are  inter- 
ested in  a  casualty  company  which  has  insured  defendant  against 
liability  and  remarks  in  the  presence  of  the  Jury  that  the  defend- 
ant is  so  insured,  made  in  bad  faith,  constituted  grounds  for  set- 
ting aside  a  verdict  in  a  personal  injury  action.  Matters  of  this 
kind,  however,  are  largely  within  the  discretion  of  the  trial  court. 

[Judgment    for    plaintiff    below.     Here    affirmed    against    de- 
fendant] 

Peatherstone  v.  Lowell  Cotton  Mills  (N.  C.  S.  CJ.) : 

74  Southeastern  Reporter  (June  8,  1912)  998. 

Action  to  Recover  Commlssions^Ret  Adjudlcata— Estoppel: 

The  plaintiff,  a  soliciting  agent,  had,  prior  to  the  time  of  this 
suit,  sued  to  recover  renewal  commissions  on  policies  issued 
through  his  solicitation.  In  the  first  action  the  defense  of  breach 
of  the  agency  contract  was  not  in  issue.  Held,  That  the  fact  that 
the  company  did  not  set  up  a  breach  of  the  conditions  of  the 
agency  contract  in  the  first  action  brought,  did  not  estop  it  in 
this  action  for  commissions  subsequently  accruing  from  pleading 
and  proving  a  breach  of  the  contract  on  the  part  of  the  agent 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Omauer  v.  Penn  Mut  Life  Ins.  Co.  (Col.  S.  C.) : 

128  Pacific  Reporter  (June  10.  1912)  650. 
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Credit  Indemnity  Bond— Measure  of  Recovery— Initial  Lota: 

A  credit  indemnity  bond  guaranteed  insured  against  loss 
not  exceeding  $4,000  on  account  of  rated  debtors  above  an  ini- 
tial loss  of  2^  per  cent  of  his  gross  sales  based  upon  an  annual 
business  of  $180,000.  A  rider  attached  to  the  bond  provided  that 
the  aggregate  losses  on  unrated  debtors  was  limited  to  75  per 
cent,  of  the  face  of  the  bond;  to-wit,  $3,000.  The  rider  further 
provided  that  "the  net  amounts  of  proven  losses  covered  under 
this  rider  shall  enter  with  the  net  amounts  of  all  other  losses 
covered  and  proved  under  this  bond  in  calculating  under  section 
6  the  amount  from  which  the  initial  loss,  to  be  borne  by  the 
Indemnified,  shall  be  deducted,  and  this  rider  shall  in  all  respects 
have  the  same  effect  as  if  its  provisions  had  been  incorporated 
in  the  body  of  said  section  No.  2."  Section  6  of  the  bond  pro- 
vided: "From  the  aggregate  amount  of  the  net  covered  and 
proven  losses  thus  ascertained  there  shall  be  deducted  the  agreed 
initial  loss  to  be  borne  by  the  indemnified  and  the  balance,  if 
any,  not  exceeding  the  amount  of  this  bond,  shall  be  the  amount 
due  to  the  indemnified."  Held,  That  the  bond  and  rider  consti- 
tuted but  one  contract  under  the  terms  of  which  the  defendant's 
liability  was  limited  to  $4,000  on  both  rated  and  unrated  accounts, 
the  liability  on  unrated  accounts  not  to  exceed  $3,000,  and  that 
under  such  contract  the  company  was  not  liable  for  any  loss 
where  the  net  losses  covered  by  both  bond  and  rider  did  not  ex- 
ceed the  initial  loss  to  be  borne  by  the  insured. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

American  Credit  Indemnity  Co.  v.  Jung  (U.  S.  C.  C.  A.,  6th 
Cir.): 

196  FMeral  Reporter  (June  18,  1912)  177. 

Action  on  Premium  Note— Liability  of  Maker— Fraud: 

In  an  action  on  a  promissory  note,  alleged  to  have  been 
given  for  insurance,  the  evidence  for  the  plaintiff  consisted  of  the 
note  and  a  policy  of  insurance.  The  defendant  pleaded  and  testi- 
fied that  he  could  neither  read  nor  write;  that  he  signed  the  note 
with  his  mark  in  ignorance  that  it  was  a  note  and  upon  the  as- 
surance of  the  plaintiff  that  it  was  an  application  for  insurance 
which  he  wanted  the  defendant  to  sign,  "to  see  if  it  would  pass." 
Defendant  stated  at  the  time  that  he  did  not  want  any  insurance, 
and  did  not  learn  that  the  policy  of  insurance  was  issued  and 
sent  to  him  until  after  the  suit  was  brought.  Held,  That  this 
testimony  being  undisputed,  demanded  a  verdict  for  defendant 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant.] 

Spikes  V.  Wallis  (Ga.  C.  A.) : 

74  Southeastern  Reporter  (June  15,  1912)  1008. 

Foreign  Companies — Scope  of  Risks— Statute: 

Wash.  Laws  1911,  c.  49,  Sec.  79,  provide  that  each  domestic 
company,  previously  organized,  is  recognized  as  an  existing  com- 
pany, and  its  charter  so  providing  shall  be  entitled  to  continue 
to  make  life,  accident,  health  and  liability  insurance.  Sec.  84  de- 
fines the  character  of  business  stock  insurance  companies  of  all 
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kinds,  domestic  or  foreign,  may  engage  in  in  this  State,  and  pro- 
hibits such  companies  from  engaging  in  both  a  life  and  liability 
business  at  the  same  time,  "except  as  provided  in  section  79  of 
this  act."  Held,  That  under  the  provisions  of  Sec.  84,  foreign 
companies  could  not  transact  both  a  life  and  liability  business  in 
the  State,  even  though  they  had  previously  been  licensed  to  trans- 
act both  classes  of  business,  the  exception  in  Sec.  84  applying 
only  to  domestic  companies. 

[Writ  of  mandamus  denied.] 

State  ex  rel.  Aetna  Life  Ins.  Co.  y.  Schively   Ins.  Com'r 
(Wash.  S.  C.) : 

123  Paciflo  Reporter  (June  17,  1912)   784. 

Action  on  Premium  Note— Statements  by  Sub-Agent — Evidence: 
Defendant  applied  for  a  policy  in  the  C  company  at  the  so- 
licitation of  plaintiffs  sub-agent,  and  executed  his  note  payable 
to  plaintiff  for  the  premium  thereon.  The  application  was  re- 
jected, and  the  sub-agent  induced  defendant  to  make  application 
to  another  company,  the  sub-agent  agreeing  that  he  would  see 
that  defendant's  health  record  was  corrected,  and  that  another 
examination  was  had,  and  that  defendant  would  have  the  liberty 
of  taking  the  policy  in  the  C  company  if  he  wished,  and  if  he 
did  not  want  it  he  would  not  have  to  take  it  Defendant  accepted 
the  policy  in  the  other  company.  Subsequently  plaintiff  called 
upon  him  with  a  physician  with  what  in  effect  was  a  renewal 
application  to  the  C  company  but  which  was  entitled  "Certifl* 
cate  of  Health."  This  defendant  signed  and  was  re-examined. 
This  transaction  defendant  testified  he  thought  was  being  done 
in  pursuance  of  what  he  had  been  told  by  the  sub-agent  would 
be  done  to  have  his  health  record  corrected  and  for  that  purpose 
only.  The  renewal  application  was  accepted,  the  policy  issued, 
and  tendered  to  defendant  by  plaintiff  seven  months  after  the 
date  of  the  original  application.  Held,  That  it  appearing  that 
plaintiff  and  sub-agent  were  acting  together  in  obtaining  the 
other  policy,  the  statements  of  such  sub-agent  that  he  would 
correct  defendant's  health  record  and  that  defendant  was  at  lib- 
erty to  take  or  refuse  the  policy  in  the  C  company  were  admis- 
sible as  against  plaintiff. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant] 

Waggoner  v.  Burg  (Texas  C.  C.  A.) : 

147  Southwestern  Reporter  (June  19,  1912)  842. 

Mortgagor  and  Mortgagee— Accounting — Insurance: 

A  mortgage  stipulated  that  in  case  of  redemption  the  mort- 
gagor should  pay  the  taxes,  insurance  and  certain  other  charges 
made  and  paid  by  the  mortgagee.  Held,  That  the  expenditures  of 
the  mortgagee  so  made  were  properly  charged  against  the  mort^ 
gagor. 

[Judgment   for  mortgagee   below.     Here  affirmed   in   favor  of 
mortgagee.] 

Prybeski  et  al.  v.  Plechoviak  (Mich.  S.  C.) : 

186  Northwestern  Reporter  (June  21,  1912)  871. 
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Action  on  Premium  Note — Evidence— Hearsay: 

In  an  action  on  a  note  given  to  an  agent  for  the  first  premi- 
um on  an  insurance  policy,  a  letter  by  the  company  to  the  maker 
informing  him  that  the  policy  had  been  canceled  because  of 
non-payment  of  such  first  premium  was  inadmissible  as  hearsay. 

Same — Consideration — Evidence  Considered : 

In  an  action  on  a  note  given  to  an  agent  for  the  first  premi- 
um on  an  insurance  policy,  there  was  evidence  that  the  agent 
had  paid  the  premium  to  the  company,  that  the  company  had 
waived  the  condition  of  the  policy  that  the  insurance  should 
not  become  effective  until  the  first  premium  was  paid  in  cash, 
and  that  the  policy  was  in  full  force  at  the  time  of  the  trial. 
Held,  That  under  this  evidence  the  maker  was  not  entitled  to 
Judgment  over  against  the  agent  who  endorsed  the  note  on  the 
theory  that  the  agent's  failure  to  pay  the  premium  in  cash  fur- 
nished no  consideration  for  the  note. 

Same— Same — Burden  of  Proof: 

Action  was  instituted  by  the  endorsee  of  a  note  against  the 
maker  and  the  endorser.  The  note  was  given  to  the  endorser  for 
the  first  premium  on  an  insurance  policy  issued  through  the 
latter's  solicitation.  The  maker  alleged  a  failure  of  considera- 
tion in  that  the  endorser,  payee,  did  not  pay  the  premium  to 
the  company  in  cash,  the  policy  making  cash  payment  of  the 
first  premium  a  condition  precedent  to  the  inception  of  the  con- 
tract, and  prayed  for  judgment  over  against  the  endorser.  Held, 
That  the  burden  was  upon  the  maker  to  prove  not  only  that  the 
policy  made  prepayment  of  the  first  premium  in  cash  a  condi- 
tion precedent,  but  also  that  the  company  had  not  waived  pre- 
payment 

[Judgment   over  and   against   endorser  below.     Here   reversed 
asrainst  maker.] 

Newman  v.  Norris  Implement  Co.  et  al.  (Texas  C.  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)  725. 


Fidelity  Insurance — Application — Statute: 

Sec.  639,  Ky.  St.,  providing  that  the  statements  or  descrip- 
tions in  an  application  for  insurance  shall  be  deemed  repre- 
sentations and  not  warranties,  and  shall  not  avoid  recovery  un- 
less material  or  fraudulent,  applies  to  fidelity  insurance. 

Same — Same — Same — Representations: 

The  assured,  a  bank,  stated  in  its  application  that  its  direc- 
tors would  make  a  monthly  examination  of  the  books  to  ascer- 
tain the  correctness  of  the  accounts  of  its  cashier,  whose  fidelity 
the  bond  insured.  Held,  That  statements  of  this  kind  are  mere 
promissory  representations  and  not  warranties,  and  need  be  only 
substantially  true. 

Same— Same— ''Warranties" — "Representations" — Jury: 

The  difference  between  warranties  and  representations  is 
that  the  former  must  be  strictly  complied  with,  while  in  the 
case  of  the  latter  a  substantial  compliance  is  all  that  is  required. 
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and  whether  or  not  there  has  been  a  substantial  compliance  is 
a  question  for  the  jury. 

Same— Same— Promittory  Representations — Qood  Faith: 

In  an  action  on  a  fidelity  bond  where  the  defense  was  that 
the  assured,  a  bank,  had  not  made  such  examinations  of  its 
cashier's  accounts  as  it  stated  that  it  would  in  the  application, 
the  court  instructed  the  Jury  that  if  they  believed  from  all  the 
evidence  that  the  representations  and  promises  contained  in  the 
answers  made  by  plaintiff  bank  were  made  in  good  faith,  and 
that  said  bank,  through  its  directors,  attempted  in  good  faith 
to  fulfill  such  representations  and  promises,  and  did  in  fact  sub- 
stantially comply  with  same,  then  the  Jury  should  find  for  the 
plaintiff.  Held,  That  it  is  only  in  cases  where  representations 
are  made  as  to  a  past  fact,  or  when  there  is  evidence  of  fraud 
on  the  part  of  the  insured  in  making  a  promissory  representa- 
tion, that  the  question  of  good  faith  is  material.  The  repre- 
sentations in  this  case  not  being  as  to  past  facts,  and  there  be- 
ing no  evidence  of  fraud  it  was  error  to  submit  the  question  of 
good  faith  to  the  Jury. 

Same— Same — Examination  of  Accounts — Compliance: 

In  an  action  on  a  fidelity  bond  where  the  defense  was  that 
the  assured,  a  bank,  had  not  made  such  examinations  of  its 
cashier's  accounts  as  it  stated  that  it  would  in  the  application, 
the  court  instructed  the  Jury  that  they  should  find  for  the  plain- 
tiff unless  they  found  that  the  directors  of  plaintiff  were  guilty 
of  gross  negligence  in  complying  with  the  agreements  made. 
Held,  The  instruction  was  not  a  correct  statement  of  the  law.  It 
will  not  do  to  say  that  the  insured  under  such  circumstances 
complies  with  its  undertaking  by  simply  requiring  any  kind  of 
an  accounting  by  its  cashier,  or  making  any  kind  of  an  examina- 
tion. It  must  not  only  require  the  accounting  and  make  the  ex- 
amination substantially  as  agreed,  but  must  use  ordinary  care 
in  doing  so.  In  view  of  the  fact,  however,  that  directors  in 
country  banks  are  not  generally  experienced  in  bookkeeping  and 
the  best  methods  for  examining  books,  they  should  not  be  held 
to  the  same  degree  of  care  as  directors  of  city  banks  who  are 
more  experienced  in  such  matters.  Therefore  they  should  be 
held  to  that  degree  of  care  that  ordinarily  prudent  directors  of 
a  bank  similarly  situated  would  exercise  under  like  or  similar 
circumstances. 

Same — Same— Same — Ordinary  Care^Burden  of  Proof: 

The  failure  of  a  bank  to  exercise  ordinary  care  in  examiziing 
the  accounts  of  its  cashier,  or  to  comply  with  promissory  repre- 
sentations made  by  it  in  an  application  for  fidelity  insurance  is 
a  matter  of  defense;  and  the  burden  of  proving  non-compliance 
therewith  is  on  the  insurer. 

[Judgment  for  plaintiff  below.    Here  reversed  hi  favor  of  com- 
pany.] 
United  States  Fidelity  &  Guaranty  Co.  v.  Fbster  Deposit 
Bank  (Ky.  C.  A.) : 

147  Southwestern  Reporter  (June  26,  1912)  406. 
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Action  for  Trover — Ownership  of  Pollclee^Evldence  Considered: 
There  was  evidence  to  show  that  the  plaintiff  caused  cer- 
tain policies  to  be  issued  on  the  life  of  her  mother;  that  plain- 
tiff was  the  beneficiary  named  therein;  that  she  paid  the  pre- 
miums on  the  policies  and  retained  possession  of  them  and  of 
the  receipt  books  until  within  a  few  days  of  her  mother's  death, 
when  they,  in  some  unknown  manner,  disappeared  from  the 
trunk  in  which*  they  had  been  kept.  There  was  no  testimony 
that  plaintiff  parted  with  them  voluntarily.  Held,  That  there 
was  ample  evidence  to  sustain  the  finding  of  the  Jury  that  plain- 
tiff was  the  owner  of  the  policies. 

[Judgment  for  plaintiff  below.    Here  affirmed  in  favor  of  plain- 
tiff.] 

McQuillan  v.  McQuillan  (R.  L  S.  C.) : 

88  Atlantic  Reporter  (Jime  27,  1918)  401. 

Principal  and  Surety— Indemnity: 

A  surety  on  a  replevin  bond  having  been  compelled  to  pay 
a  judgment  is  entitled  to  maintain  an  action  against  the  person 
who  induced  it  to  execute  such  bond,  notwithstanding  the  fact 
it  had  exacted  an  agreement  of  indemnity  from  another.  A 
surety  can  take  as  many  securities  as  it  can  get,  the  presump- 
tion being  that  they  are  cumulative. 

[Judgment   for  defendant   below.     Here   reversed   in   favor  of 
surety.] 

United  States  Fidelity  &  Guaranty  Co.  v.  Twelfth  Ward 
Bank  (N.  Y.,  App.  Div.) : 

136  New  York  Supplement  (July  1,  1912)  811. 

Personal  Injury  Action — Evldencs^lndemnlty  Insurance: 

In  a  personal  injury  action,  evidence  to  the  effect  that  the 
defendant  was  protected  by  liability  insurance  is  improper. 
Where,  however,  the  question  asked  did  not  call  for  an  answer 
divulging  the  existence  of  insurance,  and  where,  after  the  answer 
was  made,  counsel  for  plaintiff  Joined  with  counsel  for  de- 
fendant and  the  court  in  disclaiming  the  importance  of  the 
answer,  and  where  it  was  first  referred  to  by  defendant's  coun- 
sel in  examining  a  witness,  there  was  no  reversible  error. 

[Judgment  for  plaintiff  below.    Here  affirmed  in  favor  of  plain- 
tiff.] 

Rodzborski  v.  American  Sugar  Refining  Co.  of  N.  Y.  (N. 
Y..  App.  Div.) : 

186  New  York  Supplement  (July  16,  1912)   1063. 

Vendor  and  Vendee— Conditional  Safes — Collection  of  Insurance 

by  Vendor — Set-OfT: 

The  buyer  of  personal  property  under  a  conditional  sale, 
upon  destruction  of  the  property  before  the  contract  price  was 
fully  paid,  delivered  policies  theron  to  the  seller  for  collection, 
the  proceeds  to  be  credited  on  account.  In  an  action  by  the  seller 
for  the  balance  of  the  sale  price  the  buyer  pleaded  a  set-off  for 
the  difference  between  the  face  of  the  policies  and  the  amount 
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actually  collected  thereon.  Held,  That  the  seller's  liability  for 
failure  to  collect  the  face  of  the  policies  was  an  unliquidated 
demand,  and  it  was  for  the  Jury  to  say  whether  or  not  the  plain- 
tiff ought,  in  the  exercise  of  reasonable  care  and  diligence,  to 
have  collected  a  greater  amount  from  the  policies  than  he  did 
in  fact. 

[Judgment  for  vendor  below.     Here  affirmed  against  vendee.] 
Exposition  Arcade  Corporation  v.  Lit  Bros.  (Va.  S.  C.  A.) : 
76  Southeastern  Reporter  (July  20.  1912)  117. 

Action  on  Account — Evidence— Credit  insurance: 

In  a  suit  to  open  an  account,  testimony  as  to  a  statement 
by  the  manager  of  plaintiff  that  he  had  his  accounts  insured, 
and  that  the  suit  was  Just  a  matter  of  form,  which  he  had  to  go 
through  with  before  he  could  collect  his  insurance,  was  irrele- 
vant. 

[Judgment    for  defendant  below.     Here   reversed   in  favor  of 
plaintiff.] 

General  Supply  Co.  v.  Toccoa  Plumbing  Co.  (Ga.  S.  C): 

75  Southeastern  Reporter  (July  20,  1912)  135. 

Prosecution  for  Arson — Existence  of  Insurance— Evidence: 

In  a  prosecution  for  arson,  the  existence  of  a  policy  of  in- 
surance on  the  property  destroyed  was  a  collateral  matter  about 
which  the  insurance  agent  who  issued  it  was  competent  to  testi- 
fy without  accounting  for  the  absence  of  the  policy. 

[Accused  convicted  below.    Here  conviction  affirmed.] 
Williams  v.  State  (Ala.  C.  A.) : 

58  Southern  Reporter  (July  20,  1912)  925. 

Employers'  Liability  Insurance— Action  on  Policy — ^Violation  of 
Law — Pleading: 

Under  the  provision  of  an  employers'  liability  policy  ex- 
empting the  insurer  from  liability  for  indemnity  in  case  the 
person  injured  was  a  minor  employed  in  violation  of  law,  it  was 
not  necessary  in  pleading  such  provision  as  a  defense  that  the 
insurer  should  allege  that  the  violation  of  law  contributed  to 
the  injury,  as  such  fact  was  irrelevant  to  the  issues. 

[Judgment  for  Insurer  below.    Here  affirmed  In  favor  of  Insurer.] 
Wind  River  Lumber  Co.  v.  Frankfort  Marine  Accident  & 
Plate  Glass  Ins.  CJo.  (U.  S.  C.  C.  A.,  9th  Cir.) : 
196  Federal  Reporter  (July  25,  1912)  340. 

Agents — License — Statute : 

Under  Pa.  Act  June  1,  1911,  P.  L.  607,  relating  to  the  licens- 
ing and  regulation  of  insurance  agents,  any  insurance  company 
which  eertifies  to  the  commissioner  of  insurance  the  name  of  a 
firm  as  its  agent  must  take  out  a  license  in  the  firm  name,  and 
each  partner  and  each  soliciting  employe  of  the  firm  should  be 
required  to  take  out  individual  licenses,  and  when  any  company 
certifies  the  name  of  a  corporation  as  its  agent,  a  license  should 
be  issued  in  the  name  of  the  corporation,  and  the  officers  and 
soliciting  employes  of  said  corporation  should  also  procure  in- 
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diyidual  licenses.  For  each  license  of  either  kind  issued  to  an 
agent  of  any  company  not  incorporated  under  the  laws  of  Penn- 
sylvania, a  fee  of  $2  should  be  charged. 

[Opinion  of  Attorney  General.  ] 

Re.  Insurance  Agents'  Licenses: 

69  The  Legal  Intelligencer  (July  26,  1912)  445. 

Executor  and  Administrator— Accounting — Insurance: 

Disbursements  for  taxes,  insurance,  and  such  repairs  as  are 
not  shown  to  be  in  the  nature  of  permanent  improvements,  are 
chargeable  against  the  income. 
[Decree  accordingly.] 
In  re.  Fuehrer  (Sur.  Ct  King's  Co.) : 

186  New  York  Supplement  (July  29,  1912)  178. 

Principal  and  Agent — Evidence: 

That  brokers  were  acting  as  insured's  agents  in  aftecting  in- 
surance could  not  be  shown  by  admissions  of  such  brokers. 

Employers'  Liability  Insurance — Policy  for  Benefit  of  Third  Per^ 

son — Liability  for  Renewal  Premiums: 

The  policy  was  issued  to  B  on  its  application  and  insured 
the  plaintiff,  W,  against  liability  imposed  for  injuries  to  pessen- 
gers  carried  in  automobiles  owned  by  W  but  operated  by  B« 
In  an  action  on  the  policy  by  W,  the  company  set  up  a  counter- 
claim for  renewal  premiums  on  the  policy.  Held,  That  to  re- 
cover upon  the  counterclaim  it  was  incumbent  on  the  company 
to  show  that  by  an  agreement,  express  or  implied,  the  plaintiff, 
W,  agreed  to  pay  premiums  upon  the  renewal  policy,  the  mere 
issuing  of  the  policy  in  plaintifT's  favor,  in  the  absence  of  any 
circumstances  showing  an  agreement  on  the  part  of  plaintiff 
to  pay  therefor,  being  insufficient.  Nor  was  the  fact  that  plain- 
tiff made  claim  under  the  policy  inconsistent  with  the  view  that 
E  was  to  pay  the  renewal  premiums. 

[Judgment    for   company   on    cross-complaint     Here   reversed 
against  company.] 

Willis  Cab  &  Auto  Co.  v.  General  Ace,  Fire  ft  Life  Assur. 
Corp.,  Ltd.,  of  Perth,  Scotland  (N.  Y.,  App.  Tr.) : 
136  New  York  Supplement  (July  29,  1918)  100. 

Fidelity  Bond— Culpable  Negligence— Evidence  Considered: 

A  bond  securing  the  fidelity  of  a  railroad  freight  clerk  pro- 
vided: "The  company  shall  not  be  liable  hereunder  for  any  loss 
occasioned  by  mistake,  accident,  or  error  of  Judgment  on  the 
part  of  any  employe;  or  by  robbery,  unless  by  or  with  the  con- 
nivance or  culpable  negligence  of  the  employe;  and  culpable 
negligence  as  used  in  this  bond  shall  be  deemed  and  held  to 
mean  failure  to  exercise  that  degree  of  care  and  caution  which 
men  of  ordinary  prudence  and  intelligence  usually  exercise  in 
regard  to  their  own  affairs  of  the  same  character."  Held,  That 
delivery  of  goods  consigned  to  a  shipper's  order  without  the 
presentation  of  the  bill  of  lading,  which  was  in  the  hands  of  a 
bank  to  be  delivered  to  the  consignee  upon  payment  of  a  draft 
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thereto  attached,  was  culpable  negligence  within  the  meaning 
of  the  bond,  ezcusing  the  eurety. 

Same — Nature  of  Contract — Rule  of  Construction: 

Bonds  guaranteeing  the  fidelity  of  employes  or  agents,  ex- 
ecuted for  a  consideration  by  companies  organized  for  and  en- 
gaged in  that  business,  are  considered  and  treated  by  the  courts 
as  insurance  contracts,  when  under  construction,  with  a  view 
to  ascertaining  the  nature  and  extent  of  the  liability  assumed, 
and  such  companies  are  not  in  that  respect  entitled  to  the  fav- 
orable consideration  accorded  to  gratuitous  sureties. 

Same— Judgment — Interest: 

Under  a  fidelity  bond  in  the  penal  sum  of  $10,000  guarantee- 
ing the  fidelity  of  an  employe,  it  was  error  to  allow  interest  on 
the  penalty. 

[Judgment    for   plaintiff    below.      Here    modified    and    affirmed 
against  surety.] 

Louisville  &  N.  R.  Co.  v.  United  States  Fidelity  &  Quar- 
anty  Co.  (Tenn.  S.  C): 

148  Southwestern  Reporter  (July  81,  1812)  671. 


Ciuardlan  and  Ward — Collection  of  Insurance— Accounting: 

A  guardian  who,  upon  his  appointment,  paid  from  his  own 
tunds  money  necessary  to  reinstate  a  policy  on  the  life  of  his 
^ard,  the  policy  being  payable  to  such  persons  as  the  insurer 
should  conclude  to  be  equitably  entitled  thereto,  and  who  col- 
lects the  proceeds  upon  the  death  of  the  ward,  cannot  be  com- 
pelled to  account  therefor  as  guardian.  His  authority  as  guar- 
dian terminated  upon  the  death  of  the  ward,  and  it  follows  that 
If  any  recovery  is  to  be  had  from  the  guardian  it  must  be  by 
way  of  action  by  the  ward's  administrator. 

IDecree  accordingly.] 

In  re.  Wolfe  (Sur.  Ct,  Saratoga  Co.) : 

188  New  York  Supplement  (August  5,  1812)  883. 


Principal  and  Surety — Indemnity  Bond — Liability  of  Indemnitor 

for  Unpaid   Premiums: 

The  premium  due  on  a  surety  bond  is  not  such  a  loss  or 
damage  by  reason  of  the  suretyship  as  was  contemplated  in  an 
undertaking  to  save  the  surety  harmless. 

Same — Same— Liability  for  Expense  of  Litigation: 

Where  a  surety  company  on  a  city  contractor's  bond  was 
neither  a  necessary  nor  a  proper  party  to  a  suit  to  enforce  a 
mechanic's  lien,  the  surety's  indemnitor  was  not  liable  for  at- 
torney's fees  expended  by  the  surety  in  such  suit 

[Demurrer  to  complaint  overruled.    Here  reversed  against  surety 
company.] 

Bmpire  State  Surety  Co.  of  N.  Y.  v.  Patterson  et  al.     (N. 
Y.,  App.  Div.) : 

186  New  YoTic  Supplement  (August  5,  1812)  221. 
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Aotfon  for  Dftmaget — Evidence  of  Insurance— Error: 

In  an  action  for  damages  for  negligence,  evidence  tliat  the 
defendant  was  insured  against  liability  was  reversible  error. 

Same — Same — Same : 

In  an  action  for  damages  for  injuries  sustained  by  being 
run  down  by  an  automobile,  evidence  that  the  defendant  was  in- 
sured against  liability  for  such  accidents  was  not  competent  as 
proving  his  ownership  of  the  automobile,  where  such  ownership 
was  not  in  dispute. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] 

Akin  V.  Lee  (N.  Y.  C.  A.): 

99  Northeastern  Reporter  (August  6,  1913)  86. 

Prosecution  for  Arson — Attempt  to  Defraud   Insurer— Elements 
of  the  Crime: 

In  a  prosecution  for  arson  with  intent  to  defraud  an  insur- 
ance company  it  is  not  necessary  to  prove  the  corporate  exists 
ence  of  the  insurer.  The  belief  of  the  accused  that  his  property 
was  legally  insured,  and  his  attempt  to  defraud  the  company 
issuing  the  policy  makes  out  the  crime  of  arson  regardless  of 
whether  or  not  the  act  of  burning  does  in  fact  defraud  any  one. 
[Accused  convicted  below.  Here  conrlction  affirmed.] 
State  y.  Steinkraus  (Mo.  S.  C.) : 

148  Southwestern  Reporter  (August  7,  1912)  877. 

Principal  and  Surety — Bond — Notice — Presumptions: 

In  a  suit  upon  a  bond  for  the  fiiithful  performance  of  a  con- 
tract, where  a  provision  of  a  bond  required  that  within  a  stip- 
ulated time  notice  should  be  sent  by  registered  letter  to'  the 
obligor  of  any  default  upon  the  part  of  the  principal,  and  it  ap- 
peared in  evidence  that  such  a  letter  was  sent,  and  was  re- 
ceived by  the  surety  company  in  the  absence  of  proof  to  the 
contrary,  it  would  be  presumed  that  the  transmission  of  the 
letter  was  by  the  method  prescribed  in  the  contract. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
McCloud  et  al.  v.  Illinois  Surety  Co.  (N.  J.  C.  B.  A.) : 
88  Atlantic  Reporter  (August  8,  1912)  908. 

Principal   and    Surety — Subcontractor's    Bond — Measure    of    Re- 
covery: 

In  an  action  upon  a  surety  bond  given  to  a  contractor  to  se- 
cure the  faithful  performance  of  a  subcontract,  and  where  knowl- 
edge of  the  principal  contract  can  be  imputed  to  the  surety,  the 
measure  of  damages  may  be  the  difference  between  the  price 
agreed  to  be  paid  to  the  principal  contractor  and  the  price 
agreed  by  him  to  be  paid  to  the  subcontractor,  or  the  profits  of 
the  contract  Such  surety  company  may  also  be  held  liable  for 
any  cost  or  damage  or  charge  which  he  may  incur  by  reason 
of  the  breach  of  his  own  contract  with  his  principal  which  is 
brought  about  by  the  default  of  the  subcontractor.     Such  liar 
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bility.  however,  must  be  definitely  proved,  and  a  mere  possible 
and  problematical  liability  cannot  be  made  the  basis  of  a  re- 
covery. 

Same— Same— Same : 

Where  a  contract  was  made  with  a  subcontractor  for  the 
construction  of  a  portion  of  a  drainage  ditch,  and  such  sub- 
contractor defaulted,  and  after  the  default  and  the  failure  of 
the  principal  contractor  to  perform  his  contract  with  a  board 
of  drainage  commissioners,  on  account  thereof,  the  board  of 
commissioners,  after  such  default  and  before  the  trial  of  an  ac- 
tion brought  by  the  contractor  on  the  bond  of  his  subcontractor, 
entered  upon  and  completed  the  ditch,  and  there  was  no  evi- 
dence that  the  cost  of  completion  to  them  exceeded  the  price 
agreed  by  them  to  be  paid  to  the  principal  contractor,  no  dam- 
ages can  be  recovered  by  the  said  contractor  against  the  surety 
company  on  account  of  a  possible  liability  on  his  part  to  the 
drainage  commissioners,  and  the  possibility  that  the  cost  of  com- 
pletion by  them  was  greater  than  the  contract  price. 

Same — Same — Failure  to    Retain    Part   of  Contract   Price— Re- 
lease: 

Where  subcontractor's  bond  provides  that  a  portion  of  the 
contract  price  shall  be  retained  by  the  principal  contractor  un- 
till  the  whole  of  the  work  is  completed,  a  failure  to  retain  such 
portion  will  release  the  surety. 

Same— Same— Failure  to  Give  Notice  of  Default: 

The  bond  required  that  "notice  of  any  default  in  the  per- 
formance of  any  of  the  terms,  covenants  and  conditions  of  said 
contract  shall  be  given  to  the  surety  company."  Held,  That 
the  requirement  of  notice  of  default  made  it  obligatory  that  the 
surety  should  be  given  notice  of  an  abandonment,  even  though 
the  time  for  the  completion  of  the  contract  had  not  expired. 

Same — Bond — Rule  of  Construction: 

That  a  paid  surety  is  treated  as  an  insurance  company 
rather  than  a  surety  does  not  make  it  any  less  obligatory  on 
the  part  of  the  beneficiary  to  perform  his  part  of  the  contract 
[Judgment  for  plalntift  below.    Here  reversed  in  favor  of  surety.] 
Long  V.  American  Surety  Co.  of  N.  Y.  (N.  D.  S.  C.) : 

137  Northwestern  Rei>orter  (August  9,  1912)   41. 


Agents — License — Statute : 

An  insurance  agent  who  makes  a  single  sale  of  realty  on 
commission  is  "engaged  in  the  business  of  bu3ring  and  selling 
real  estate  on  commission"  within  the  meaning  of  the  provision 
of  the  statute  imposing  a  license  tax  of  $10  on  person  so  en- 
gaged. 

[Judgment  for  defendant  below.     Here  affirmed  against  agent] 
Ford  &  Pruett  v.  Thomason  (Oa.  C.  A.): 

76  Southeastern  Reporter  (August  10,  1912)  269. 
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Bailor    and    Bailee— Action    for    Value— Insurance    Proceeds- 
Venue: 

Plaintiff  loaned  a  horse  to  the  defendant  Farquhar  who 
stabled  it  with  the  defendant  company.  The  horse  was  burned 
while  so  stabled.  Plaintiff  sued  Farquhar  for  the  value  of  the 
horse,  and  made  the  company,  which  was  domiciled  in  another 
county,  a  defendant,  praying  for  Judgment  against  it  for  insur- 
ance alleged  to  have  been  collected  by  it  on  the  horse.  Held, 
That  having  sued  Farquhar  for  the  value  of  the  horse  loaned  to 
him,  plaintiff  thereby  divested  himself  of  the  title  and  there- 
fore had  no  claim  against  the  company  for  the  insurance,  and 
as  to  any  action  brought  against  it  for  such  insurance,  the 
horse  and  mule  company  were  entitled  to  be  sued  in  the  county 
wherein  it  was  domiciled. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Ft  Worth  Horse  ft  Mule  Co.  et  al.  v.  Smith  et  al.  (Tex. 
C.  C.  A.): 

149  Southwestern  Reporter  (August  14,  191S)  SOO. 

Employers'  Liability  Insurance — ^Violation  of  Law: 

Under  an  employers'  liability  policy  providing  that  the  com- 
pany should  not  be  liable  for  injuries  to  persons  employed  in 
violation  of  law,  there  was  no  liability  where  the  injured  em- 
ploye was  a  child  thirteen  years  of  age  and  was  working,  at  the 
time  of  his  injury  after  the  hour  of  6  p.  m.  in  violation  of  the 
laws  of  the  state. 

Same — ^Action  on  Policy — Estoppel: 

Where  insured  under  an  employers'  liability  policy  was  not 
deprived  of  any  rights  or  misled  as  to  any  facts  affecting  its 
rights  by  reason  of  the  insurer's  adjuster  on  his  first  trip,  in- 
stead of  denying  liability  having  attempted  to  effect  a  settle-, 
ment  of  the  claim  against  insured,  and  on  his  second  trip  having 
assisted  insured  in  making  an  investigation  of  the  claim  and 
having  stated  that  the  company's  attorney  would  defend  the 
suit,  such  acts  would  not  estop  the  company  from  denying 
liability  on  account  of  the  accident. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Aetna  Life  Ins.  Co.  y.  Tyler  Box  ft  Lumber  Mfg.  Co.  (Tex. 
C.  C.  A.): 

149  Southwestern  Reporter  (August  14,  1912)  288. 

Taxation— -Income  Tax  Act— Reduction  of  Premiums  Paid  on  Un- 
expired Risks: 

Where  it  appeared  that  It  was  the  practice  of  the  company, 
in  making  up  its  annual  accounts  for  the  purpose  of  ascertaining 
the  profits  for  distribution  amongst  its  shareholders,  to  carry  for- 
ward to  the  succeeding  year  a  certain  percentage  of  its  premium 
receipts  as  an  allowance  to  meet  unexpired  risks  on  outstanding 
policies,  and  that  this  percentage  was  a  fair  and  reasonable  al- 
lowance for  that  purpose,  It  was  competent  for  such  company  to 
make  an  allowance  on  account  of  these  unexpired  risks  In  mak- 
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ing  out  its  schedule  under  the  English  Income  Tax  Act,  as  sudh 
allowances  formed  no  part  of  the  gains  or  profits  for  the  year. 

[JudgmeDt    for    tax    commissionen    below.      Here    reversed    in 
favor  of  company.] 


Sun  Insurance  Office  ▼.  Clark  (H.  L.) : 

)  Appeal  < 
1912)    448, 


(1912)   Appeal   Cases   (The  Law  Reports,  August   1, 


Insolvent  Company — ^Assessment  to  Pay  Debts— Authority  of  Re- 
ceiver: 

The  authority  of  a  receiver  of  an  assessment  insurance  com- 
pany appointed  by  a  foreign  court,  to  enforce  the  contractional 
liability  of  a  member  of  such  company  is  not  open  to  collateral 
attack,  but  the  contractional  relations  of  the  policyholders  and 
the  association  were  unchanged  by  the  receivership,  and  the  de- 
fendant is  not  precluded  from  contesting  its  liability. 

Policy — Contract — Lex  Loci: 

A  railway  company  desiring  insurance  signed  the  printed 
form  of  application  furnished  by  the  association  and  mailed  it  to 
the  home  office  of  the  association  in  Philadelphia,  where,  upon 
acceptance,  the  policies  were  signed,  issued  and  deposited  in  the 
mail  properly  addressed  to  the  applicant  in  Massachusetts. 
Held,  That  these  facts  warranted  the  finding  that  the  contracts 
were  Pennsylvania  contracts. 

Insolvent    Company — Action    by    Receiver— Legality    of    Policy 

Contracts — Burden  of  Proof. 

In  an  action  by  a  receiver  of  an  insolvent  foreign  company  to 
collect  assessments,  where  the  defendant  set  up  in  defense  that 
the  policies  were  illegal,  the  company  having  never  qualified  to 
do  business  in  Massachusetts,  the  burden  was  on  the  defendant 
to  prove  such  illegality. 

Same— Same— Same — Lex  Loci: 

Where  applications  for  insurance  were  finally  acted  upon  in 
Pennsylvania,  and  the  policies  were  actually  delivered  there,  and 
the  contracts  were  legal  there,  they  were  valid  contracts  in  Mas- 
sachusetts, notwithstanding  the  company's  secretary  had  in  some 
instances  personally  solicited  and  received  applications  in  Mas- 
sachusetts, the  company  not  being  authorized  to  do  business  in 
the  latter  state. 

Policy — Place  of  Contract— Statute: 

Sec.  3,  Ch.  522,  Mass.  Laws  1894,  providing  that  "all  contracts 
of  insurance  on  property,  lives  or  Interests  in  this  commonwealth 
shall  be  deemed  to  be  made  therein,"  should  not  be  construed  by 
implication  as  intended  to  regulate  or  prohibit  contracts  of  in- 
surance made  in  other  jurisdictions. 

Same— Same — Same: 

State  legislation  cannot  deprive  a  citizen  of  the  personal 
right  to  protect  himself  from  loss,  through  insurance  obtained 
on  his  property  under  a  contract  made  outside  of  the  state  of 
his  domicile. 
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Same— Contract  with  Unauthorized  Company— -Valid Ky: 

A  contract,  valid  in  the  state  where  made,  is  yalid  every* 
where,  and  may  be  sued  on  in  a  state  whose  laws  do  not  per- 
mit such  contracts.  Consequently  a  contract  of  insurance  made 
by  a  citizen  of  Massachusetts  in  the  state  of  Pennsylvania  with 
a  company  not  authorized  to  do  business  in  Massachusetts,  will 
be  enforced  by  the  courts  of  the  latter  state. 

insolvent  Company — ^Atsesamenta— Action  by  Receiver: 

Under  interstate  comity,  a  receiver  of  an  unauthorized 
foreign  assessment  company  may  sue  in  Massachusetts  to  recover 
an  assessment  against  a  citizen  of  Massachusetts  on  a  policy  pro- 
cured by  him  from  such  company  in  the  home  state  of  such  com- 
pany. 

Same — Same — Same— Set-OfT: 

Where  an  assessment  insurance  company,  while  insolvent* 
levies  an  assessment  against  a  policyholder,  and  sues  therefor, 
such  policyholder  may  set-off  for  any  unpaid  claims  he  may 
have,  but  where  a  receiver  for  such  a  company  sues  to  recover 
an  assessment  the  policyholder  cannot  plead  a  set-off  on  ac- 
count of  any  unpaid  claim. 

[Judgment  for  plaintiff  and  defendants  counter-claim  disallowed.} 
Stone  V.  Old  Colony  St.  Ry.  Co.  (Mass.  S.  J.  C.) : 

99  Northeastern  Reporter  (August  20,  1912)   218. 

Policy — Pledge— Verbal  Contract: 

A  verbal  contract  pledging  claims  due  on  insurance  policies^ 
accompanied  by  their  delivery,  is  enforceable  as  between  the 
parties,  or  against  the  pledgor's  trustee  in  bankruptcy,  in  tha 
absence  of  any  statutory  prohibition. 

[Judgment  in  accordance  with  opinion.] 
Jones  V.  Coates  (U.  S.  C.  C.  A.,  8th  Cir.) : 

196  Federal  Reporter  (August  22,  1912)  860. 

Principal  and  Surety-^indemnlty  Bond— Validity— Concluslvenesa 

of  Payment  by  Surety: 

A  bond  indemnifying  a  guaranty  company  stipulated:  '1 
will  protect  and  immediately  indemnify  said  Guaranty  Ck>mpany 
of  North  America,  against  any  and  all  loss,  damage  or  expense  it 
may  sustain  or  become  liable  for,  in  consequence  of  such  bond  or 
renewal  or  extension  thereof,  hereby  admitting  that  the  vouchers 
or  other  proper  evidence,  showing  payment  by  the  said  Guaranty 
Company  of  any  such  loss,  damage  or  expense,  shall  be  con- 
clusive evidence  (except  for  fraud),  against  me  and  my  estate,  of 
the  fact  and  amount  of  my  liability  hereunder,  to  said  Guaranty 
Company."  Held,  That  this  provision  of  the  bond  was  invalid,  as 
making  the  guaranty  company  the  sole  arbiter  of  the  indemnitor's 
liability  and  ousting  the  courts  of  Jurisdiction  to  pass  upon  any 
question  of  liability  arising  under  the  bond. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Guaranty  Co.  of  North  America  v.  Charles  (S.  C.  S.  C.) : 
75  SoatheMtem  RepOTt«r  (Auguat  24,  1912)   887. 
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Criminal   Law — Obtaining    Money  under   False   Pretenses— Suf- 
ficiency of  Information: 

An  information  for  obtaining  money  under  false  pretenses 
against  an  insurance  agent,  tlirough  whose  solicitation  a  policy 
had  been  issued,  alleged  that  such  agent  falsely  and  fraudulently 
represented  that  such  policy  had  been  irregularly  obtained,  and 
that  to  overcome  such  irregularity  his  assistance  was  necessary, 
that  in  fact  the  policy  was  valid  and  the  beneficiary  entitled  to 
the  insurance,  and  that  relying  on  such  representations  the  bene- 
ficiary paid  to  such  agent  the  sum  of  $400.  Held,  That  the  in- 
formation sufficiently  charged  the  offense  of  obtaining  money  un- 
der false  pretenses. 

[Accused  convicted  below.    Here  conviction  afltoned.] 
State  V.  Terrill  (Kan.  S.  C.) : 

126  Pacific  Reporter  (August  86,  1912)  65. 

Employers'  Liability  Insurance— Policy — Measure  of  Liability — 

Costs: 

Where  a  contract  for  insurance  against  bodily  injury  and 
death,  accidently  suffered,  provides  a  limitation  of  $5,000  as  the 
company's  liability  for  loss  on  account  of  an  accident  resulting 
in  bodily  injury  or  death,  for  each  person,  and  likewise  provides 
that  the  company  will  pay  the  expense  of  litigation  in  addition 
to  the  sum  limited,  and  also  provides  that,  if  the  company  shall 
elect  to  pay  the  assured  the  sum  limited,  it  shall  not  be  liable 
for  further  expense  of  litigation  after  payment  shall  have  been 
made,  and  also  further  provides  that,  in  case  suit  is  brought 
against  the  assured  to  enforce  a  claim  for  damages  on  account  of 
accident,  the  company  will,  at  its  own  cost,  defend  such  suit,  and 
such  company  exercises  its  option  and  defends  a  suit,  such  com- 
pany is  liable  for  all  costs  and  expenses  in  such  action,  both  in 
the  trial  and  appellate  courts. 

Same — Same— Same — Same : 

The  covenant  "to  pay  the  expense  of  litigation,'*  and,  also, 
"the  company  will,  at  its  own  cost,  defend  such  suit  in  the  name 
and  on  behalf  of  the  assured,"  are  clear  and  express  promises, 
and  constitute  an  agreement  on  the  part  of  the  insurance  com- 
pany that  the  company  will  pay  the  costs  incurred  in  defending 
a  suit  for  damages  against  the  assured,  where  payment  of  the 
sum  insured  is  refused  by  the  insurance  company. 

Same — Same— "Costs  and  Expenses": 

"Costs  and  expenses,"  as  used  in  the  contract  of  insurance 
involved  in  this  case,  is  the  amount  paid  counsel  and  witnesses, 
and  court  costs,  and  all  costs,  including  the  taxable  costs  re- 
covered by  the  plaintiff  in  such  suit. 

Same — Same— Measure  of  Liability — Interest: 

Where  an  action  is  brought  to  recover  damages  sustained 
under  a  policy  insuring  against  injuries  and  death,  and  a  defense 
is  made  by  the  insurance  company  on  behalf  of  the  assured,  and 
such  action  is  contested  and  tried  in  the  district  court,  and  there- 
after appealed  to  the  Supreme  Court,  where  such  judgment  is 
affirmed,  the  assured  cannot  recover  from  the  insurance  company 
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Interest  on  the  amount  of  insurance  for  the  period  during  which 
said  Judgment  is  being  contested  through  the  appellate  court,  and 
until  such  judgment  is  paid  by  the  insurance  company  upon  af- 
firmance, as  part  of  the  costs  and  expenses  of  such  litigation. 

[Judgment  for  Insurance  company  below.    Here  reversed  against 
insurance  company.] 

Coast  Lumber  Co.  v.  Aetna  Life  Ins.  Co.  (Idaho  S.  C.) : 

125  Pacific  Reporter  (August  26,  1912)  186. 

Principal  and  Surety — Municipal  Contract — Bond — ^Variance: 

The  contract,  performance  of  which  defendant  surety  com- 
pany guaranteed,  provided  that  the  work  should  be  done  under 
ordinance  No.  180.  The  bond  referred  to  the  performance  of  the 
contract  under  ordinance  No.  177.  Held,  That  the  engagement 
of  the  surety  was  to  underwrite  the  contract  for  the  particular 
work,  and  the  fact  that  such  contract  was  referred  to  in  the 
bond  as  having  been  entered  into  under  an  ordinance  different 
from  that  under  which  it  actually  was  made  was  an  immaterial 
variance. 

Same— Adjuater— Apparent  Authority: 

Where  a  surety  company  held  one  out  as  an  adjuster,  with- 
out any  notice  as  to  limitations  on  his  authority,  one  treating  with 
him  in  the  settlement  of  a  claim  is  Justified  in  concludng  that 
such  adjuster  had  authority  to  conclude  the  negotiations  he  has 
undertaken. 

[Judgment   for  company  below.     Here   affirmed   against   com- 
pany.] 

Tost  V.  Empire  State  Surety  Co.  (Wash.  S.  C.) : 

125  Pacific  Reporter  (August  26,  1912)   167. 

Principal  and  Surety — Bond — Release— Violation  of  Law: 

A  surety  company  guaranteeing  the  performance  of  a  muni- 
cipal contract  for  public  improvement  was  relieved  from  liability 
by  the  working  of  employes  on  the  contract  more  than  eight 
hours  a  day,  contrary  to  the  labor  law. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Village  of  Medina  v.  Title  Guaranty  &  Surety  Co.  of  Scran- 
ton,  Pa.,  et  al.  (N.  Y.,  App.  Dlv.) : 

136  New  York  Supplement   (August  26,  1912)   786. 

Burglary  Insurance— Application — Warranty — Broker: 

Plaintiff  warranted  in  his  application  that  he  had  never  been 
refused  any  burglary  insurance.  His  application  was  submitted 
by  a  broker  employed  by  him  to  procure  the  insurance.  At  the 
time  of  giving  the  order  to  the  broker,  insured  had  never  been 
refused  burglary  insurance,  but  between  the  time  of  the  order  and 
the  application  to  the  defendant  company,  the  broker  had  been 
refused  insurance  for  plaintiff  by  several  companies.  Plaintiff 
had  no  knowledge  of  these  refusals.  Held,  That  the  broker  was 
plaintiff's  agent  to  procure  the  insurance,  and  his  act  in 
submitting  the  application  containing  the  false  warranty  was 
binding  on  plaintiff,  notwithstanding  the  latter's  ignorance  of  the 
warranty. 
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Same— Policy — Books  of  Account: 

The  policy  provided  that:  "The  company  shall  not  be  liable 
if  the  books  and  accounts  of  the  assured  are  not  kept  that  the 
actual  loss  may  be  accurately  determined  therefrom."  In  an 
action  on  the  policy  the  company  requested  the  following  in- 
struction which  was  refused:  "If  the  evidence  indicates  and 
the  jury  believe,  that  a  burglary  occurred  at  the  time  mentioned, 
but  that  they  are  unable  to  determine  from  the  books  of  account 
kept  by  the  plaintiff  or  those  in  his  employ  the  amount  of  such 
loss,  their  verdict  must  be  for  the  defendant.''  Held,  That  it 
was  error  to  refuse  to  give  the  instruction,  where  there  was  evi- 
dence tending  to  show  that  the  actual  loss  could  not  be  ascer- 
tained from  the  books. 

[Judgment  for  plaintifC  below.     Here  reversed  in  favor  of  com- 
pany.] 

Wolowitch  V.  National  Surety  Co.  (N.  Y..  App.  Div.) : 

186  New  York  Supplement  (August  ^.  1912)  793. 

Debtor  and  Creditor— Insurance  Proceeds — Exemptions: 

Where  the  husband  takes  out  a  policy  of  insurance  on  his 
life  made  payable  to  his  wife  and  providing  that  if  he  survive  her 
the  proceeds  of  the  policy  shall  be  payable  to  him,  and  he  dies 
without  transferring  or  assigning  or  bequeathing  the  policy,  leav- 
ing no  wife  or  children  surviving  him,  the  proceeds  of  the  policy 
are  subject  to  his  debts. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  ad- 
ministrator.] 

Gilchrist,  Governor,  v.  Jeftcoat  et  al.  (Fla.  S.  C.) : 

69  Southern  Reporter   (August  31,  1912)    243. 

Action  for  Damagee — Evidence — Existence  of  Insurance: 

In  a  personal  injury  action  evidence  that  the  plaintiff  held  ac- 
cident insurance  was  incompetent 

[Judgrment  for  plaintiff  below.   Here  affirmed  against  defendant! 
Texas  Cent  R.  Co.  v.  Cameron  (Texas  C.  C.  A.) : 

149  Southwestern  Reporter  (September  4,  1912)   709. 

Action   against   Wrong-Doer— Separable  Causes  of  Action — Re- 
moval to  Federal  Court: 

Insured,  together  with  four  foreign  companies,  which  paid 
a  loss  caused  by  the  defendant  railroad  company,  joined  in  an 
action  for  damages  against  the  latter,  the  insurers  being  sub- 
rogated to  the  rights  of  the  insured  to  the  extent  of  their  re- 
spective payments.  Held,  That  such  action  did  not  constitute 
a  separable  controversy — an  action  at  law  by  insured  and  in 
equity  by  the  Insurers — authorizing  removal  to  the  federal 
courts.  Nor  did  it  authorize  removal  on  the  ground  that  the  in- 
surers were  not  necessary  parties,  under  the  Montana  laws  re- 
quiring actions  to  be  prosecuted  by  the  real  party  in  interest. 

Same — Subrogation — Parties: 

Insurance  companies,  having  paid  part  of  loss  caused  by  a 
railroad  company,  are  equitable  assignees  proportionate  to  the 
payments  made  by  them  of  the  insured's  right  of  action  against 
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such  radlroad  company,  the  inBured  retaining  part  to  himself. 
Such  assignment  takes  on  all  the  aspect  in  effect  of  one  by  the 
most  formal  and  express  deed. 

[Motion  to  remand  to  state  court  is  granted.] 
Gaugler  et  al.  ▼.  Chicago,  M.  &  P.  S.  Ry.  Co.  (U.  S.  D.  C, 
Mont.) : 

197  Federal  Reporter  (September  5,  1912)  79. 

Principal  and  Surety — Bond — Reformation — Execution: 

The  bond  was  executed  by  the  surety  and  delivered  to  the 
principal  to  be  by  it  executed  and  delivered  to  the  obligee.  The 
principal  delivered  it  to  the  obligee,  both  overlooking  the  fact  that 
its  execution  by  the  principal  had  been  omitted.  The  obligee  ac- 
cepted the  bond  and  filed  It  away,  and  the  contract  which  the 
bond  secured  was  consummated  under  the  belief  that  the  bond 
was  properly  executed.  Held,  That  the  evidence  presented  a 
proper  case  for  the  reformation  of  the  bond. 
Same — Same — Limitation  of  Action: 

The  bond  provided  that  any  suit  at  law  or  proceedings  in 
equity  to  recover  any  claim  against  the  surety  must  be  instituted 
within  six  months  after  the  completion  of  the  work  specified  in 
the  contract.  The  suit  at  law  on  the  bond  was  brought  within 
the  period  prescribed,  but  it  appearing  after  such  time  that  the 
bond  had  not  been  properly  executed  a  suit  in  equity  was  filed  to 
have  the  bond  reformed.  Upon  reversal  of  this  suit  in  equity  an 
amended  bill  was  filed  pmjing  for  reformation  and  Judgment  on 
the  bond  as  reformed,  as  was  suggested  by  the  court  upon  re- 
versal. Held,  That  the  action  at  law  being  still  pending  so  that 
the  obligee  could  have  proceeded  with  it,  the  surety  would  not 
be  heard  to  say  that  the  bill  in  equity  was  not  filed  within  the 
proper  time. 
Same— Bond — Intervention  by  Obligee — Discharge: 

That  the  obligee  intervened  in  the  prosecution  of  the  work  by 
the  principal  because  of  the  unsatisfactory  progress  of  the  latter 
and  a  supplemental  agreement  for  the  obligee's  co-operation  was 
made  to  insure  the  early  completion  of  the  work  would  not  re- 
lease the  surety. 
Same — Same — Same — Liability  of  Surety: 

Where  the  principal,  a  railroad  contractor,  discontinued  the 
work  undertaken,  and  the  surety  refused  to  complete  the  contract, 
whereupon  the  obligee  invited  new  bids  for  the  completion  of 
the  road  according  to  the  original  plans  and  specifications,  and 
made  reasonable  efforts  to  secure  competition  in  the  bidding,  and 
it  did  not  appear  that  the  work  could  have  been  continued  und°r 
such  conditions,  at  lower  prices  than  those  actually  obtained,  or 
that  a  reasonable  increase  in  the  expense  under  such  conditions 
should  have  been  less  than  the  amount  of  the  bond,  the  difference 
in  cost  having  largely  exceeded  the  amount  of  the  bond,  the 
surety  was  liable  to  that  amount 

[Judgment  for  plaintiff  below.    Here  affirmed  against  surety.] 
Aetna  Indemnity  Co.  v.  Baltimore,  S.  P.  &  C.  Ry.  Co.  (Md. 
C.  A.) : 

84  Atlantic  Reporter  (September  5,  1912)   166. 
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Statute— Constitutionality — Who  May  Raise  Question: 

Acts  Ala.  1911,  p.  163,  Sec.  4,  provides  that  no  municipality 
shall  impose  any  license  tax  on  any  fire  insurance  company  doing 
business  therein  except  upon  a  percentage  of  each  one  hundred 
dollars  of  gross  premiums,  less  the  premium  returned  by  cancel- 
lation, on  policies  issued  during  the  preceding  year  in  such  muni- 
cipalities and  limits  the  rate  of  assessment  to  $4  on  each  $100  of 
premiums  collected.  Held,  That  a  municipality  could  not  attack 
the  constitutionality  of  the  act  on  the  ground  that  a  previous  sec- 
tion discriminated  as  between  foreign  and  domestic  companies,  as 
such  right  exists  only  in  favor  of  those  against  whom  the  dis- 
crimination is  made. 

Statute— Same — ^Taxation — Discrimination : 

A  statute  is  not  unconstitutional  in  discriminating  between 
domestic  and  foreign  corporations  as  to  the  percentage  of  tax  to 
be  paid  by  each.  The  domestic  company  pays  taxes  on  its  prop- 
erty or  shares,  while  the  foreign  company  does  not;  and  there  is 
therefore  good  ground  for  this  particular  distinction  between 
foreign  and  domestic  corporations. 

Same— Same — Same — Foreign  Companies: 

The  legislature  may  prescribe  any  conditions  it  pleases  as 
the  price  foreign  companies  shall  pay  for  the  privilege  of  doing 
business  in  the  state. 

[Judgment  for  company  below.   Here  affirmed  in  favor  of  com- 
pany.] 

City  of  Montgomery  v.  Royal  Exchange  Assur.  Corp.  of  Eng- 
land. (Ala.  C.  A.) : 

69  Southern  Reporter  (September  7,  1912)  508. 

Employers'  Liability  Insurance — Action  on  Policy — Conclusive- 
ness of  Judgment  In  Favor  of  Employe: 
Adjudications  of  law  and  fact  in  a  personal  injury  action  by 
an  employe  against  his  employer  must  be  deemed  conclusive  in 
an  action  by  the  employer  against  a  liability  company  to  re- 
cover the  amount  paid  to  the  employe. 

Same — Policy — Employment  Contrary  to  Law — Statute: 

The  policy  did  not  cover  loss  arising  from  Injuries  to  em- 
ployes employed  in  violation  of  law.  The  New  York  Labor  Laws 
prohibited  the  employment  of  children  between  the  ages  of  four- 
teen and  sixteen  years  unless  an  employment  certificate,  issued 
as  provided  in  the  act,  shall  have  been  "filed"  in  the  office  of  the 
employer.  Held,  That  where  the  certificate  had  not  been  filed 
in  the  office  of  the  employer,  although  it  had  been  issued  and 
lost,  the  child  was  employed  in  violation  of  law  within  the  pol- 
icy and  the  employer  was  not  entitled  to  recover  thereon. 

Same — Same — Same— Same — "Employ": 

An  employe  under  the  age  of  sixteen  years  "permitted  to 
operate"  dangerous  machinery  contrary  to  the  New  York  Labor 
Law  is  "employed  in  violation  of  law"  within  the  meaning  of  an 
employer's  liability  policy.  The  word  "employ,"  when  used  in 
the  Labor  Law  and  in  the  policy  of  insurance,  has  a  broader 
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meaning  than  the  mere  "hiring"  of  a  person.    In  means,  rather, 
"to  have  in  service,  to  cause  to  be  engaged  in  doing  something." 

Same — Same— Same — Same: 

That  the  employer  believed  that  an  employe  was  over  the 
age  of  sixteen  years,  and  that  an  employment  certificate  had 
been  issued  by  the  health  commission  misstating  the  age  of  the 
employe,  does  not  change  the  fact  that  the  employment  of  a 
child,  who  was  under  sixteen  years  of  age,  was  contrary  to  the 
New  York  Labor  Laws,  and  therefore  "in  violation  of  law"  with- 
in the  meaning  of  an  employer's  liability  policy. 

Same — Action   on   Policy — Conciutlvenest  of  Judgment  against 

Employer: 

Where,  in  an  action  by  an  employe  against  his  employer  to 
recover  damages  for  personal  injuries,  the  jury  returned  a  gen- 
eral verdict  in  favor  of  the  employe,  the  court,  in  an  action  by 
the  employer  against  a  liability  company  on  a  policy  insuring 
against  loss  by  reason  of  injuries  to  employes,  is  justified  in 
assuming  that  every  issue  of  fact  litigated  was  decided  adversely 
to  the  defendant  in  that  action. 

Same — Policy — Violation  of  Law: 

Under  an  employer's  indemnity  policy  excepting  Insurer 
from  liability  for  injury  to  an  employe  "employed  in  violation  of 
law,"  it  is  immaterial  whether  the  accident  to  one  so  employed 
was  due  to  or  caused  by  violation  of  the  law. 

Same — Same — Same: 

The  policy  stipulated  that  it  did  not  cover  injuries  to  per- 
sons "employed  in  violation  of  law."  Held,  That  the  stipula- 
tion was  not  ambiguous  and  could  not  be  construed  to  mean 
"knowingly  or  negligently  employed  in  violation  of  law." 

Same — Same — Same— Estoppel : 

Under  the  terms  of  the  policy  the  company  undertook  to  de- 
fend, at  its  own  cost,  any  suit  instituted  against  insured  by  any 
employe  to  recover  for  injuries  sustained.  Upon  receiving  notice 
of  a  suit  having  been  filed  the  company  undertook  its  defense, 
reserving  to  itself  all  policy  rights.  Held,  That  under  these  cir- 
cumstances the  company  by  assuming  the  defense  was  not 
estopped  from  asserting  its  non-liability  on  the  ground  that  the 
employe  was  hired  in  violation  of  law. 

[Judgment  for  insurer  below.     Here  afllrmed  in  favor  of  in- 
surer.] 

Buffalo  Steel  Co.  v.  Aetna  Life  Ins.  Co.  (N.  Y.,  Tr.  Tr., 
Erie  Co.) : 

186  New  York  Supplement  (September  9,  1912)   977. 

Insurance  Buslness^ — Public  Interest — State  Regulation: 

The  business  of  insurance,  fire,  accident  and  liability  as  well 
as  life,  so  involves  the  public  welfare  as  to  justify  its  regulation 
by  the  legislature,  and  that  the  right  to  regulate  the  business 
necessarily  involves  the  right  to  regulate,  not  only  the  compa- 
nies themselves,  but  the  persons  through  whom  the  business  of 
insurance  is  transacted. 
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Agents — License — Statute : 

See.  50,  N.  T.  Ins.  Laws  (Comol.  Laws  1909,  c  28),  as 
amended  by  Ch.  1,  Laws  1912,  requiring  every  insurance  agent 
to  procure  a  certificate  of  authority  from  the  superintendent  of 
insurance  is  a  valid  exercise  of  the  legislative  power. 

Same — Same— Same : 

Sec.  50,  N.  T.  Ins.  Laws  (Consol.  Laws  1909,  c.  28),  as 
amended  by  Ch.  1,  Laws  1912,  requiring  every  insurance  agent 
to  procure  a  license,  provides  that  the  applicant  for  such  license 
shall  state  in  his  application  that  he  "is  engaged  or  intends  to 
engage,  in  good  faith,  principally  in  the  insurance  business  or 
that  he  conducts  or  intends  to  conduct  such  business  in  connec- 
tion with  a  real  estate  agency  or  real  estate  brokerage  business." 
Held,  That  such  provision  of  the  law  was  an  arbitrary  and  un- 
reasonable interference  with  the  rights  of  citizens  to  pursue  any 
lawful  calling  or  business.  The  invalidity  of  this  portion  of  the 
law  renders  the  whole  law  void. 

[Judgment  for  plaintiff.] 

Hauser  v.  North  British  &  Mercantile  Ins.  Co.  (N.  Y.,  App. 
Dlv.) : 

136  New  York  Supplement  (September  9,  1912)  1015. 

Indemnity  Bond — Limitation  of  Action: 

It  is  competent  for  the  parties  to  an  indemnity  bond  to  fix 
a  period  of  limitation  different  from  that  provided  by  statute; 
and  the  limitation,  if  reasonable,  and  there  is  no  reasonable  ex- 
cuse for  delay  in  the  commencement  of  the  action,  is  binding 
upon  the  parties. 

Same— Sam^^Excuse  for  Delay: 

The  bond  limited  the  time  for  bringing  actions  thereon  to 
within  six  months  after  completion  of  the  work  specified  in  the 
contract  performance  of  which  it  secured.  Upon  default  of  a 
sub-contractor,  the  principal  contractor  obtained  a  certificate 
from  the  architect  showing  the  excess  cost  and  entered  suit 
thereon  within  the  required  time.  Because  of  fraud  in  obtain- 
ing such  certificate  this  suit  failed,  and  a  new  suit  was  insti- 
tuted after  the  expiration  of  six  months.  Held,  That  the  wrong- 
ful acts  of  the  plaintiff,  which  vitiated  the  architect's  certificate 
and  defeated  him  in  the  first  case,  cannot  be  held  a  "reasonable 
excuse  for  delay''  in  the  commencement  of  this  action. 

[Judgment  for  company  below.    Here  afllrmed  in  favor  of  com- 
pany.] 

Use  V.  Aetna  Indemnity  Co.  (Wash.  S.  C.) : 

126  Pacific  Reporter  (September  9,  1912)   780. 

Action  on  Policy — Pleading — ^Vold  Policy — Premiums: 

The  company  in  its  answer  denied  that  the  policy  had  ever 
gone  into  effect  because  of  misrepresentations  in  the  applica- 
tion. By  a  cross-complaint  it  set  up  that  the  premium  had  not 
been  paid  and  asked  to  recover  it  from  insured.  Held,  That  these 
claims,  although  inconsistent,  should  be  considered  to  mean  that 
the  company  claimed  the  right  to  have  the  unpaid  premium  de- 
ducted if  the  policy  were  sustained. 
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Application — MUrepretentatlona— ^Forfeiture: 

Ordinarily  a  misrepresentation  of  the  assured  will  not  affect 
the  validity  of  a  policy  unless  it  is  material  to  the  risk,  or,  by 
the  terms  of  the  application  and  policy,  has  become  an  afflrma- 
tive  warranty.  When  the  parties  by  the  terms  of  their  contract 
expressly  stipulate  that  a  representation  shall  be  regarded  as 
material,  it  ceases  to  be  a  representation  only,  and  becomes  a 
warranty. 

Same — ^Affirmative  Warranties — Promissory  Warranties: 

Warranties  are  of  two  kinds,  affirmative  and  promissory. 
The  former  relate  to  and  warrant  the  present  or  past  existence 
of  particular  facts,  upon  the  exact  truth  of  which  the  inception 
of  the  contract  of  insurance  depends,  and  if  untrue  will  avoid 
the  policy.  The  latter,  which  are  of  an  executory  character,  war- 
rant that  something  shall  be  done  or  omitted  after  the  policy 
takes  effect  and  during  its  continuance,  and  will  avoid  the  con- 
tract if  the  thing  to  be  done  or  omitted  be  not  done  or  omitted 
as  warranted. 

Same — Breach  of  Warranty — Forfeiture: 

In  an  application  on  an  automobile  fire  policy,  plaintiff  war- 
ranted that  the  machine  was  new  when  purchased  by  him,  and 
that  it  had  cost  him  $4,300,  both  of  which  statements  were  false. 
Held,  That  such  statements  were  not  mere  representations,  but 
warranties,  the  falsity  of  which  avoided  the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Miller  V.  Commercial  Union  Assur.  Co.,  Ltd.  (Wash.  S.  C.) : 
126  Pacific  Reporter   (September  9,  1912)    782. 

Agency  Contract — Rescission — ^Action  for  Damages: 

The  plaintiff  agent,  through  his  attorneys,  notified  the  de- 
fendant company  that  because  of  an  alleged  breach  on  its  part 
he  had  concluded  to  rescind  and  demanded  a  return  of  the  in- 
vestment made  by  him  to  secure  the  agency.  The  company  re- 
plied assenting  to  the  rescission.  Held,  That  the  agent  could 
not  thereafter  maintain  an  action  to  recover  damages  for  breach 
of  the  contract,  notwithstanding  that  he  demanded  damages  at 
the  time  he  notified  the  company  of  his  election  to  rescind. 

Same — Selection  of  Risks — Discretion  of  Company: 

By  the  terms  of  the  contract  of  agency,  the  agent  was  made 
general  agent  for  two  states  for  a  period  of  ten  years  with  au- 
thority to  employ  all  agents  within  his  territory.  He  was  to  re- 
ceive as  compensation  a  percentage  of  premiums  on  all  policies 
written  by  him  less  return  premiums.  Held,  That  such  contract 
did  not  deprive  the  company  of  the  right  to  select  such  busi- 
ness as  in  the  judgment  of  its  directors  was  for  the  best  interest 
of  the  company,  and  consequently  an  order  by  the  directors  pro- 
hibiting him  from  writing  policies  on  certain  classes  of  risks 
which  had  proven  unprofitable  did  not  constitute  a  breach  of  the 
contract  of  agency. 

[Judgment  for  company.] 

Wolfe  V.  International  Fire  Ins.  Co.  (U.  S.  D.  C,  Md.) : 
197  Federal  Reporter  (September  12,  1912)  188. 


Digitized  by  VjOOQ IC 


432  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXV^ 

Bankruptcy — Transfer  of  Property  In  Fraud  of  Creditors — ^Atslgn* 
ment  of  Surrender  Value  of  Policy: 

A  trustee  in  bankruptcy  is  entitled  to  recoyer  from  the 
bankrupt's  wife  as  property  transferred  in  fraud  of  creditors,  the 
cash  surrender  value  of  a  policy  on  the  bankrupt's  life  assigned 
by  him  while  insolyent  to  his  wife  without  consideration  and 
without  her  knowledge. 
[Decree  for  trustee.] 
Kirkpatrick  v.  Johnson  (IT.  S.  D.  C,  Pa.) : 

197  Federal  Reporter  (September  12»  1912)  285. 

Personal   Injury  Action — Evidence — Existence  of  Insurance: 

In  an  action  to  recover  damages  for  personal  injuries  it  is 
error  to  permit  the  introduction  of  evidence  tending  to  show 
that  the  defendant  is  protected  against  loss  by  indemnity  in- 
surance. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant.] 

Gorsford  v.  Carolina  Glass  Co.  (S.  C.  S.  C.) : 

75  Southeastern  Reporter   (September  21,  1912)   583. 

Wills — Bequest  of  Insurance: 

Insured  bequeathed  to  his  wife  "the  sum  of  ten  thousand 
dollars  to  be  realized  out  of  the  proceeds  of  such  life  insurance 
as  may  be  of  force  on  my  life  at  the  time  of  my  death."  Held^ 
That  the  bequest  included  policies  in  which  the  wife  was  named 
as  beneficiary. 

[Judgment  in  accordance  with  opinion.] 
Kramer  v.  Lyle  et  al.  (U.  S.  D.  C,  Ga.) : 

197  Federal  Reporter  (September  26,  1912)  618. 

Bailor  and  Bailee — Destruction  of  Property  In  Storage — Payment 

by  Insurer — Liability  of  Bailee: 

Certain  bales  of  cotton  were  stored  with  defendant,  the 
owner  taking  warehouse  receipts  therefor.  These  were  de- 
stroyed by  fire,  and  the  Standard  Marine  Insurance  Company, 
for  whose  benefit  this  suit  is  maintained,  paid  the  owner  the 
value  of  the  cotton,  taking  the  receipts  for  the  cotton  as  well  as 
a  subrogation  transfer  of  all  rights  of  the  owner  as  such.  The 
complaint  alleged  that  the  defendant,  "by  reason  of  its  failure 
and  refusal  to  deliver  said  cotton  on  demand,  or  to  pay  the 
value  thereof,  has  become  liable  to  pay  petitioners  the  value  of 
the  same."  Held,  That  it  was  competent  for  the  plaintiff  to 
waive  the  tort  arising  out  of  the  breach  of  the  defendant's  duty 
as  bailee,  and  to  maintain  an  action  ex  contractu  for  the  bene- 
fit of  the  usee  named. 

[Judgment    for   defendant   below.     Here   reversed   in   favor  of 
plaintiff.] 

B.  B.  Ford  &  Co.  et  al.  v.  Atlantic  Compress  Co.  (Ga.  S.  C.) : 

75  Atlantic  Reporter  (September  28,  1912)  609. 

Employers'  Liability  Insurance — Policy — Risk: 

A  policy  indemnifying  against  loss  actually  sustained  and 
paid  by  insured  does  not  indemnify  against  liability,  even  though 
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the  Indemnity  company   took   entire  charge  of  the   litigation 

against  insured. 

Same— Contract — Statute  of  Frauda— Estoppel : 

Plaintiff  obtained  a  judgment  against  O.  Q.  was  insured 
under  a  policy  of  the  defendant  company  against  losses  paid  on 
account  of  injuries  to  persons  other  than  employes.  Upon  claim 
being  made  against  it  by  G  on  account  of  a  judgment  in  favor 
of  plaintiff,  the  defendant,  by  one  of  its  agents,  promised  to 
make  payment.  Held,  That  the  promise  being  to  pay  the  debt  of 
another  was  within  the  statute  of  frauds.  Held,  further,  That 
the  promise  being  without  consideration  would  not  estop  the 
defendant,  when  garnished  by  the  plaintiff  to  deny  liability. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com-, 
pany.] 

Ford  V.  Aetna  Life  Ins.  Co.  et  al.  (Wash.  8.  C): 

126  Pacific  Reporter  (September  80,  1912)  69. 

Quo  Warranto  Proceedings — Parties— Insurance  Commissioner: 
The  commissioner  of  insurance,  by  virtue  of  Article  6,  Sees. 
1,  22  and  23  of  the  Oklahoma  Constitution,  is  authorized  to 
bring  suit  in  quo  warranto  in  the  District  Court  to  forfeit  the 
charter  of  a  corporation  and  oust  it  from  doing  business  in  the 
state,  without  the  intervention  of  the  county  attorney. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
State  ex  rel.  Ballard,  Ins.  Comr.,  v.  Hooker,  Co.  Atty.,  et 
al.  (Okla.  S.  C): 

126  Pacific  Reporter  (September  30,  1912)  231. 

Fidelity  Bond — Contract — Renewal: 

A  bond  being  executed  for  one  year  to  indemnify  a  bank 
against  the  dishonesty  of  its  cashier  occurring  during  the  term 
of  the  bond,  or  any  renewal  thereof,  and  discovered  within  six 
months  of  such  term,  or  renewal,  and  there  being  a  subsequent 
instrument  to  continue  the  former  in  force  for  another  year 
according  to  its  terms  and  conditions,  the  instruments  will  be 
construed  as  though  the  bond  had  been  originally  executed  for 
two  years,  there  being  no  terms  employed  in  either  instrument 
to  indicate  the  intention  that  an  act  of  dishonesty  occurring  in 
the  first  year  must  be  discovered  within  six  months  from  the 
expiration  of  that  year. 

Same — "Fraud  or  Dishonesty  Amounting  to  Embezzlement^: 

When  the  cashier  of  a  bank,  by  a  certificate  which  he  knows 
to  be  false,  extends  to  one  as  a  depositor  of  the  bank  a  credit 
to  which  he  is  not  entitled,  and  this  is  done  pursuant  to  an  ar- 
rangement that  the  cashier  shall  derive  financial  benefit  from 
the  transaction,  and  loss  to  the  bank  results,  there  arises  a  lia- 
bility upon  a  bond  to  indemnify  the  bank  for  all  losses  arising 
"from  the  fraud  or  dishonesty  of  the  cashier  amounting  to  em- 
bezzlement or  larceny." 

Same — Notice— Question  for  Jury: 

A  provision  in  a  bond  requiring  the  obligee  upon  the  dis- 
covery of  an  act  which  may  create  a  liability  to  give  notice 
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thereof  to  the  obligor  at  "the  earliest  practical  moment"  con- 
templates such  and  only  such  delay  as  in  view  of  all  circum- 
stances may  be  reasonably  necessary  for  the  directors  to  ac* 
quire  precise  information  respecting  the  default,  and  whether  the 
giving  of  a  notice  forty-five  days  after  the  first  information  of 
the  bank's  condition  is  a  compliance  with  the  provision  is  a 
question  of  fact 

[Judgment  for  plaintiff  below.     Reversed  on  appeal  to  Circuit 
Court  in  favor  of  surety.     Here  reversed  against  surety.] 
Rankin,  Receiver,  v.  United  States  Fidelity  &  Guaranty  Co. 
(Ohio  S.  C.) : 

86  Ohio  St  — : 

67  Bull.  Supp.   (September  23.  1912)  181: 

99  Northeastern  Reporter  (October  1,  1912)   314. 

Contract— Meeting  of  Minds — Evidence  Considered: 

The  plaintiff  applied  to  the  defendant  insurance  company  for 
a  loan  to  be  evidenced  by  a  note  secured  by  a  real  estate  mort- 
gage. The  application  for  the  loan  was  approved  by  the  finance 
committee  of  the  company  and  the  title  to  the  real  estate  was 
approved  by  its  legal  department.  The  note  and  mortgage  had 
not  been  executed,  and  the  terms  of  the  loan  contract  had  not 
been  agreed  upon.  Held,  That  no  contract  to  make  a  toan  had 
been  consummated. 

[Plaintiff  non-suited  below.    Here  affirmed  in  favor  of  company.] 
Elks  V.  North  State  Life  Ins.  Co.  (N.  C.  S.  C.) : 

75  Southeastern  Reporter  (October  12,  1912)  808. 

Prosecution  for  Arson — Evidence — Over-Insurance: 

Evidence  that  the  accused,  under  prosecution  for  arson,  had 
insured  his  furniture  for  $1,500  when  the  market  value  thereof 
was  about  $275  was  a  circumstance  bearing  upon  his  guilt 
[Accused  convicted  below.     Here  conviction  affirmed.] 
People  V.  White  (Ga.  D.  C.  S.) : 

126  Pacific  Reporter  (October  14,  1912)  605. 

Contract  of  Indemnity — Contract  to  Pay  Liability — Distinction: 

The  difference  between  a  contract  of  indemnity  and  one  to 
pay  a  legal  liability  is  that  upon  the  former  an  action  cannot 
be  brought  and  a  recovery  had  until  the  liability  is  discharged; 
whereas  upon  the  latter  the  cause  of  action  is  complete  when 
the  liability  attaches. 

Principal  and  Surety — Subrogation— Parties: 

A  contractor  procured  a  bond  from  a  casualty  company  in- 
demnifying against  "loss"  resulting  from  injuries  to  employes. 
Afterwards  suit  was  filed  by  the  administratrix  of  an  employe, 
who  had  died  from  injuries  received,  and  moneys  to  the  amount 
of  $6,000  owing  the  contractor  were  attached  for  the  payment  of 
any  judgment  recovered.  Pending  the  suit,  the  United  Surety 
Company  executed  its  bond  running  to  the  administratrix,  re- 
lieving the  attachment.  Thereafter  judgment  was  rendered 
against  the  contractor,  but  before  its  affirmance  the  contractor 
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became  insolvent  and  the  surety  company  was  compelled  to  pay 
the  amount  thereof  to  the  administratrix.  The  surety  company 
then  sued  the  casualty  company  for  subrogation  to  the  rights  of 
the  contractor.  Held,  That  the  only  rights  to  which  the  surety 
company  was  subrogated  were  those  of  the  administratrix  against 
the  contractor,  and  there  being  no  privity  between  the  adminis- 
tratrix and  the  casualty  company — ^the  latter's  contract  being  to 
indemnify  for  losses  paid  by  the  contractor — there  were  no 
rights  of  subrogation  against  the  casualty  company. 

[Judgment  for  casualty  company  below.     Here  affirmed  against 
receiver  of  surety  company.] 

Poe  et  al.  v.  Philadelphia  Casualty  Co.  (Md.  C.  A.) : 
84  Atlantic  Reporter  (October  17,  1912)  476. 

Corporation  Tax — "Income  Received" — Premium  Dividends: 

Dividends,  representing  the  excess  loading  of  premiums,  paid 
by  a  mutual  life  insurance  company  to  its.  policyholders  and  by 
them  used  to  reduce  the  amount  of  subsequent  premiums,  does 
not  constitute  "income  ♦  ♦  ♦  received"  within  the  Corpora- 
tion Tax  Act,  Sec.  38,  and  is  not  subject  to  taxation. 

Same — Same — Deductions — Reserve  on  Supplementary  Policies: 
In  determining  the  amount  for  which  it  is  liable  under  Sec. 
38  of  the  Corporation  Tax  Act,  a  mutual  life  insurance  company 
is  entitled  to  deduct  from  its  income  received  the  net  additions 
to  its  reserve  on  account  of  supplementary  policy  claims;  i.  e., 
claims  payable  in  installments. 

Same — Same— Deferred  Premiums: 

Within  the  meaning  of  the  Corporation  Tax  Act,  Sec.  38, 
the  net  "income  received"  by  a  mutual  life  insurance  company 
does  not  include  uncollected  and  deferred  premiums  and  interest, 
but  has  reference  to  income  actually  received. 

Same — Assets — Expenditure  for  Office  Furniture: 

Within  the  meaning  of  the  Corporation  Tax  Act  an  ordinary 
expenditure  for  office  furniture  and  equipment  does  not  consti- 
tute assets,  but  rather  an  expense  of  maintenance,  and  is  not 
subject  to  the  tax. 

[Judgment  for  company.] 

Mutual  Benefit  Life  Ins.  Co.  v.  Harold,  Int.  Rev.  Col.  (IT.  S. 
D.  C,  N.  J.) : 

198  Federal  Reporter  (October  17,  1912)   199. 

Policy— Mortgage  Clause— Contract— Parties: 

To  the  policy  insuring  a  mortgagor  was  attached  the  Michi- 
gan Standard  Mortgagee  Clause,  providing  in  part  as  follows: 
"Loss  or  damage,  if  any,  under  this  policy,  shall  be  payable  to 
Brown  City  Savings  Bank,  as  first  mortgagee  (or  trustee),  as  in- 
terest may  appear,  and  this  insurance,  as  to  the  interest  of  the 
mortgagee  (or  trustee)  only  therein,  shall  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner  of  the  within  de- 
scribed property."  Held,  That  so  long  as  there  were  no  viola- 
tions by  the  mortgagor,  the  policy  was  a  contract  with  him,  and 
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did  not  take  effect  as  a  contract  with  the  mortgagee  until  the 
original  contract  had  been  terminated  by  violations  of  the  mort^ 
gagor. 

Bankruptcy — Reference  of  Creditore — Mortgage^lnsurance  Pro- 
ceeds: 

Within  four  months  prior  to  its  bankruptcy,  an  insolvent  cor- 
poration executed  a  mortgage  to  a  bank,  which  was  void  as  a 
preference  of  creditors.  The  mortgage  provided  that  insurance 
should  be  procured  by  the  mortgagor  for  the  further  protection 
of  the  bank,  and  that  on  failure  to  so  do  it  might  be  procured 
by  the  mortgagee  and  the  premium  paid  be  added  to  the  mort- 
gage debt.  Upon  failure  of  the  mortgagor  to  insure  the  prop- 
erty, a  policy  was  procured  by  the  bank  in  the  name  of  the 
mortgagor,  with  standard  mortgage  clause,  making  the  loss  pay- 
able to  the  bank  as  its  interest  might  appear,  and  providing  that 
the  interest  of  the  bank  should  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor.  Part  of  the  property  was  destroyed 
and  the  proceeds  of  the  insurance  were  collected  by  the  bank. 
The  bankrupt  had  not  done  anything  to  Invalidate  its  interest 
under  the  policy.  Held,  That  as  the  insurance  proceeds  were  a 
substitute  for  the  mortgage,  it  was  no  less  a  preference  than  was 
the  mortgage. 

[Judsrment    for   trustee    in    bankruptcy   below.     Here   affirmed 

against  mortgagee.] 
Brown  City  Savings  Bank  v.  Windsor  (U.  S.  C.  C.  A-,  6th 
Cir.): 

198  Federal  Reporter  (October  17,  1912)  28. 

Willa-— Trusts — Insurance  Proceeds: 

By  this  will  the  testators  created  a  trust  for  the  benefit  of 
his  widow  during  her  lifetime,  upon  the  condition  that  she  should 
turn  over  to  the  trustee  named  the  proceeds  of  certain  policies 
in  which  she  was  designated  as  beneficiary,  with  a  provision  that 
if  she  failed  to  so  do  the  bequests  to  her  should  be  void  and 
should  go  to  the  other  beneficiaries  named  in  the  will.  Held, 
That  the  retention  of  the  insurance  proceeds  by  the  widow  with 
the  consent  of  all  of  the  beneficiaries  named  in  the  will,  where 
no  demand  was  made  by  the  trustee,  was  not  such  a  refusal  to 
turn  over  the  proceeds  as  worked  a  forfeiture  of  her  rights  under 
the  will. 

[Exceptions  to  master's  report  overruled.] 
Drennen  v.  Heard  et  al.  (U.  S.  D.  C,  Ga.) : 

198  Federal  Reporter  (October  24,  1912)   414. 

Fidelity  Bond — Change  of  Empioye's  Position — Forfeiture: 

The  bond  provided:  "The  company  covenants  and  agrees 
♦  ♦  ♦  that  it  will  ♦  ♦  ♦  pay  to  the  employer  the  amount  of 
any  loss  or  damage  that  shall  happen  to  the  employer  ♦  ♦  ♦ 
through  the  dishonesty  ♦  ♦  ♦  or  through  any  act  of  omission 
or  commission  of  the  employe,  done  or  omitted  In  bad  faith." 
Held,  That  the  bond  was  a  contract  for  the  payment  of  loss,  and 
not  merely  a  guaranty  of  collection  and  promise  of  payment 
after  the  bank  had  exhausted  its  remedies  against  those  primarily 
liable. 
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Same— >Nature  of  Contract— ^Indemnity— Guaranty: 

A  fidelity  bond  contained  the  following  proylsion:  That 
"the  employer  may,  at  any  time,  transfer  any  and  every  employe 
for  whom  the  company  is  ♦  •  ♦  bound  hereunder,  from  one 
position  to  another,  and  shift  any  employe  about  at  pleasure 
without  notice  to  the  company,  and  the  company  shall  be  and 
remain  liable  to  the  employer."  Held,  That  under  this  provis- 
ion the  bank  had  the  right  to  promote  an  assistant  cashier  to 
the  position  of  cashier  without  notice  to  the  surety,  and  especial- 
ly so  where  the  change  of  positions  did  not  change  the  character 
of  the  work. 

Same — Same — Rule  of  Construction: 

A  fidelity  bond  executed  for  a  money  consideration  Is  an  in- 
surance contract,  and  is  to  be  construed  most  strongly  against 
the  surety. 

Same—Notice  of  Dishonesty — ^Actual  or  Constructive  Knowledge: 
The  bond  stipulated  that  the  surety  should  be  notified  of  all 
facts  which  should  "come  to  the  knowledge"  of  the  banks  of  the 
dishonesty  of  employes  covered.  Held,  That  the  stipulation  did 
not  have  reference  to  matters  which  might  have  been  ascertained 
by  a  critical  examination  of  the  books,  but  meant  actual  knowl- 
edge. 

Same — Examination  of  Accounts: 

Representations  in  an  application  for  a  fidelity  bond,  that  the 
books  of  the  bank  would  be  examined  once  a  month  have  refer* 
ence  to  an  ordinarily  careful  examination. 

Same — Negligence — Defenses: 

Mere  negligence  on  the  part  of  the  Insured  which  results 
in  loss  is  not  a  defense  against  a  fire  insurance  policy;  but  is 
one  of  the  risks  covered  by  the  insurance,  Neither  is  it  a  de- 
fense in  an  action  on  the  bond  of  a  surety  corporation,  unless  it 
is  such  that  it  amounts  to  fraud  or  bad  faith. 

Same^Dlshonesty  of  Cashier — Evidence  Considered: 

The  bond  indemnified  against  loss  because  of  dishonesty  of 

the  bank's  cashier.    After  explicit  orders  not  to  cash  the  checks 

of  one  P  unless  he  had  advice  from  the  banks  on  which  they 

were  drawn  that  the  same  would  be  paid  on  presentation,  the 

cashier  honored  the  checks  drawn  by  P.    Held,  That  the  bank's 

losses  growing  out  of  the  cashing  of  these  checks  were  the  result 

of  dishonesty  and  bad  faith  of  the  cashier,  and  not  mere  errors, 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.} 

First  National  Bank  of  Crandon  v.  United  States  Fidelit> 

&  Guaranty  Co.  (Wis.  S.  C.) : 

137  Northwestern  Reporter  (October  26,  1912)  742. 

Pledge — Construction — Obligation  Secured: 

One  W  pledged  a  policy  of  insurance  as  collateral  to  secur* 
a  note  payable  to  the  pledgee.    By  the  terms  of  the  pledge,  W 
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contracted  as  follows:  "If  I  shall  come  under  any  other  liability, 
or  enter  into  any  other  agreement  with  said  bank,  while  it  is 
the  holder  of  this  obligation,  it  is  hereby  agreed  and  understood 
that  any  excess  of  collaterals  upon  this  note  shall  be  applicable 
to  such  other  note  or  claim."  Afterwards  W  executed  a  new 
note  to  the  pledgee's  cashier  for  a  debt  owing  to  the  pledgee. 
When  he  died  W  was  the  member  of  a  firm  which  was  in  debt 
to  pledgee  for  insurance  premiums  collected  by  the  firm  and  re- 
maining unpaid.  Held,  That  the  provision  of  the  pledge  above 
quoted  was  broad  enough  to  cover  every  conceivable  obligation, 
and  included  the  two  subsequent  transactions. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant. ] 
Norfleet  v.  Pamlico  Ins.  &  Banking  Co.  (N.  C.  S.  C): 
75  Southeastern  Reporter  (October  26,  1912)  937. 

Building  Contract — insurance   Proceeds — Distribution: 

A  contractor  upon  destruction  of  property  under  construc- 
tion is  not  entitled  to  share  in  the  proceeds  of  insurance  taken 
out  by  the  owner. 

[Judgment  for  owner  below.    Here  affirmed  against  contractor.] 
Anderson  v.  Quick  (Ga.  S.  C): 

126  Pacific  Reporter  (October  28,  1912)  871. 

Vendor  and  Vendee— Accounting — Insurance  Proceeds: 

In  an  accounting  under  a  contract  for  the  sale  of  property, 
the  vendee  is  chargeable  with  premiums  paid  by  the  vendor  for 
insurance  for  the  benefit  of  the  vendee,  and  the  vendee  should 
be  credited  with  the  proceeds  of  the  insurance  received  by  the 
vendor. 

[Judgment  for  vendor  below.    Here  modified  and  affirmed.] 
Turner  v.  Bryant  (N.  Y.,  App.  Div.) : 

1S7  New  York  Supplement  (October  28,  1912)  46$. 

Executors     and     Administrators — ^Accounting — Insurance     Pre- 
miums: 

Executors  and  trustees,  being  charged  with  the  care  of  prop- 
erty for  the  use  and  benefit  of  a  remainder  interest,  were  prop- 
erly allowed  a  credit  for  amounts  paid  by  them  for  insurance 
on  the  property  during  the  time  it  was  occupied  by  the  life 
tenant 

[Judgment  in  accordance  with  opinion.] 
May  V.  Walter's  Ex'rs,  et  al.  (Ky.  C.  A.) : 

149  Southwestern  Reporter  (October  30,  1912)  1014. 

Employers'  Liability   Insurance^Poiicy— "Employe^: 

That  assured  in  an  Indemnity  policy  paid  wages  to  one  C, 
pursuant  to  a  contract  with  one  R,  who  was  C*s  employer,  did 
not  make  C  an  employe  of  assured,  so  as  to  entitle  assured  to 
recover  indemnity  under  a  policy  insuring  him  against  loss  be- 
cause of  injuries  to  employes. 
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Same— Same — Same : 

An  "employe"  is  one  who  works  for  and  under  the  control 
of  his  employer.  The  mode  of  payment  is  a  circumstance  in 
solving  the  question  whether  the  relation  of  master  and  servant 
exists,  but  it  is  not  decisive  of  that  question. 

[Judgrment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Employer's  Indemnity  Co.  v.  Kelly  Coal  Co.  (Ky.  C.  A.) : 

149  Southwestern  Reporter  (October  30,  1912)   992. 

Action  against  Wrong-Doer — Collection  of  Insurance— Set-Off: 

The  payment  by  an  Insurance  company  of  a  loss  negligently 
set  by  a  railroad  company  does  not  insure  to  the  benefit  of  the 
railroad  company,  there  being  no  privity  between  the  two. 
[Judgment  In  accordance  with  opinion.] 

Nussbaum  &  Scharff  v.  Trinity  &  Brazos  Valley  Ry.  Co. 
(Texas  C.  C.  A.) : 

149  Southwestern  Reporter  (October  30,  1912)   1083. 

Fidelity    i neurance — ^Application — Repreeentations : 

Where  the  employer,  in  making  answers  to  questions  con- 
tained in  an  application  for  a  fidelity  bond  uses  all  the  knowl- 
edge or  information  he  has  bearing  on  the  subject  inquired 
about,  and  believes,  in  good  faith,  what  he  says,  and  uses  proper 
care  to  acquaint  himself  with  the  facts  before  answering,  he 
has  done  all  that  should  be  required  of  him. 

Same — Policy — Notice: 

The  bond  required  the  insured  to  give  immediate  notice  to 
the  company  upon  discovery  of  any  act  of  dishonesty.  Notice 
was  given  fourteen  days  after  learning  that  an  employe  had  de- 
faulted. During  this  lapse  of  time  the  bank  officials  were  endeav- 
oring to  procure  a  settlement  from  the  employe.  Held,  That 
"immediate  notice"  as  used  in  the  bond  meant  that  the  bank 
should  send  notice  with  all  promptitude,  considering  the  prob- 
able amount  of  loss,  and  the  probability  of  the  employe  making 
an  efTort  to  escape,  and  that  unless  the  lapse  of  time  is  so  long 
as  to  be  obviously  a  non-compliance  with  the  contract,  the  ques- 
tion whether  the  notice  was  timely  is  one  for  the  jury. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 

Employers*  Liability  Assur.  Corp.  v.  Stanley  Deposit  Bank 
(Ky.  C.  A.): 

149  Southwestern  Reporter   (October  80,  1912)   1025. 

Indemnity   Insurance— Policy — Notice — Excuse: 

Failure  to  give  notice  of  an  accident  within  a  reasonable 
time  as  required  by  a  policy  insuring  against  loss  by  reason  of 
elevator  accidents  is  not  excused  because  insured,  acting  under 
a  mistaken  belief  that  the  risk  was  insured  by  another  company, 
gave  notice  to  such  other  company  and  not  the  company  actually 
on  the  risk. 
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Same — Same — Same^Reaaonabie  Time: 

Notice  given  several  months  after  the  accident  on  account  of 
which  claim  was  made,  and  after  suit  had  been  filed  against 
insured,  and  within  a  few  days  before  the  time  the  case  was 
set  for  trial,  is  not  within  a  reasonable  time. 

Same— Same — Notice : 

A  reasonable  compliance  with  the  conditions  of  the  contract 
relating  to  notice  is  indispensable  to  fix  liability,  regardless  of 
whether  or  not  the  company  was  prejudiced. 

[Judgment  fer  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Jefferson  Realty  Co.  v.  Employers'  Liability  Assur.  Corp. 
(Ky.  C.  A.): 

149  Southwestern  Reporter  (October  80,  1912)  1011. 

Indemnity  Insurance^Pollcy — ^Validity: 

A  policy  Indemnifying  against  loss  by  reason  of  liability 
imposed  by  law  on  account  of  bodily  injuries  received  by  any 
person  not  employed  by  insured,  while  riding  in,  entering  or 
alighting  from  a  passenger  elevator  in  insured's  building  pro- 
vided that  there  should  be  no  liability  for  injuries  suffered  by 
any  person  before  the  building  and  elevators  were  completed 
and  ready  for  occupancy.  Held,  That  the  provision  excepting 
liability  until  the  building  and  elevators  were  completed  and 
ready  for  occupancy  was  valid,  and  unless  waived,  would  be 
given  effect 

Same — Samo^Forfeiture— Waiver: 

Where  an  insurance  company,  or  its  agent  through  whom 
the  insurance  was  issued  knows  of  the  existence  of  a  ground  of 
forfeiture  provided  in  the  policy,  and  with  such  knowledge 
delivers  the  policy  and  collects  the  premium,  the  ground  of 
forfeiture  Is  deemed  waived. 

Same — Same— Same— Same : 

A  policy  indemnifying  against  loss  by  reason  of  liability  im- 
posed by  law  on  account  of  bodily  injuries  received  by  any  per- 
son not  employed  by  insured,  while  riding  in,  entering  or 
alighting  from  a  passenger  elevator  in  insured's  building  pro- 
vided that  there  should  be  no  liability  for  injuries  suffered  by 
any  person  before  the  building  and  elevators  were  completed 
and  ready  for  occupancy.  The  evidence  shows  that  the  building 
was  not  entirely  completed  on  the  date  of  the  policy  and  Injury 
but,  before  the  policy  was  Issued^  a  number  of  offices  had  been 
completed,  tenants  had  been  received,  and  the  elevator  had  been 
put  Into  commission.  The  agents  through  whom  the  policy  was 
Issued  had  knowledge  of  these  facts  at  the  time  the  policy  was 
issued.  Held,  That  having  Issued  the  policy  with  this  knowledge 
the  company  Is  charged  with  having  waived  the  forfeiture. 

Same — Same— "While  in  the  Car  of  any  Elevator": 

The  policy  indemnified  against  loss  for  Injuries  to  persons 
"while  In  the  car  of  any  elevator,"  In  the  building  owned  by 
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Insured.  A  boy  inserted  his  head  into  the  elevator  shaft  far 
enough  to  have  it  struck  by  a  car.  Held^  That  he  was  in  the 
shaft  within  the  meaning  of  the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Scarritt  Estate  Co.  v.  Casualty  Co.  of  America   (Kansas 
City  C.  A.): 

149  Southwestern  Reporter  (October  80,  1912)   1049. 

Annotation — Delay  In  Giving  Notice  of  Claim  under  Employers' 

Indemnity  Policy: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Hope  Spoke  Co.  v.  Maryland  Casualty  CO.,  heretofore  reported 
in  143  S.  W.  85. 

138  Lawyers'  Reports  Annotated  (N.  S.)  62. 

Annotation — Termination    of    Agency    as    Affecting     Insurance 
Agent's  Right  to  Commissions  on  Renewals: 
Under  the  above  heading  appears  an  annotation  to  the  case 
of  Walker  v.  John  Hancock  Mut  Life  Ins.  Co.,  heretofore  digest- 
ed in  24  Insurance  Digest  413. 

35  Lawyers'  Reports  Annotated  (N.  S.)   163. 

Annotation — Constitutionality   of    Compulsory    Industrial    Insur- 
ance: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  State  of  Washington  ex  rel.  Davis-Smith  Company  v.  Clausen, 
State  Auditor,  heretofore  digested  in  24  Insurance  Digest  454. 
37  Lawyers'  Reports  Annotated  (N.  S.)  466. 

Building  Contract — Failure  to  Procure  Insurance — Discharge  of 
Surety: 

A  building  contract  provided:  "The  owner  shall,  during  the 
progress  of  building,  malntaiii  insurance  on  the  same  against 
loss  by  fire  to  the  amount  of  three-fourths  of  the  value  of  the 
building  as  it  progresses,  the  policies  to  cover  all  work  incor- 
porated in  the  building  and  all  materials  furnished  same  in  or 
about  the  premises,  and  to  be  made  payable  to  the  parties  hereto 
as  their  interests  may  appear."  It  was  admitted  that  "no  insur- 
ance had  been  written  on  the  building  during  the  time  the  work 
was  in  progress,  and  made  payable  to  the  parties  to  the  contract, 
as  their  interests  appeared."  Held,  That  inasmuch  as  no  loss 
occurred  by  reason  of  the  failure  to  procure  the  insurance,  the 
surety  was  not  discharged. 

[Judgment  for  plaintifTs  below.     Here  reversed  in  favor  of  de- 
fendants.] 

Roland  et  al.  v.  Llndsey  et  al.  (Ark.  S.  C.) : 

146  Southwestern  Reporter  (May  22,  1912)   115. 

Criminal  Law — ^Arson — Elements  of  Crime: 

In  a  prosecution  for  burning  property  for  the  purpose  of  col- 
lecting insurance  thereon,  where  the  accused  was  not  the  owner 
of  the  property,  to  convict  it  must  be  shown  that  the  accused 
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knew  that  the  property  was  insured  at  the  time  it  was  burned, 
and  that  he  burned  the  property  in  order  that  the  insurance  might 
be  collected. 

Same — Same — Reasonable  Doubt: 

In  order  to  convict  one  accused  of  burning  property  to  ob- 
tain the  insurance,  proof  of  guilt  must  be  made  beyond  a  rea- 
sonable doubt. 

Same — Same— Evidence: 

In  a  prosecution  for  burning  property  for  the  purpose  of  col- 
lecting insurance  thereon,  parol  evidence  that  such  property  was 
insured  is  inadmissible,  where  it  is  not  shown  that  the  policies 
themselves  could  not  be  produced. 

[Accused  convicted  below.     Here  conviction  reversed.] 
Moore  v.  State  (Tex.  C.  C.  A.) : 

146  Southwestern  Reporter  (May  22,  1912)    IS 3. 
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Page 
ABANDONMENT. 

[See   Marine    Insurance.] 

The  question  of  A  is  one  of  fact 146 

Incontestable   clause   held   not   to   apply  to  defense   of  non-payment   of 

premium  or  to  defense  of  A 148 

Silence  and  Inaction  after  levy  of  Illegal  assessment  does  not  amount 

to  A 177 

Test  of  A  is  existence  of  intent  to  abandon 177 

Mere  passive  silent  resistance  of  Insured  to  unlawful  demands  of  in- 
surer cannot  be  tortured  into  A 178 

ABORTION. 

[See  Policy.] 

ACCEPTANCE. 

[See  Condition  Precedent;  Contract.] 

Statement  by  Insured  after  loss  that  he  intended  to  hangr  on  to  all 
policies  is  sufficient  to  rebut  charge  that  he  had  not  accepted  sub- 
stituted  policy    , 94 

Amendment  of  policy  by  which  new  beneficiary  was  named  vests  title 
to  proceeds  in  such  beneficiary  even  though  unknown  by  him 
until   after  assured's  death    108 

Validity  of  policy   payable   to  wife  or  children   does  not   depend  upon 

their   consent   when   contract   was   made 104 

When  company  will   be  estopped  by  reason  of  delay  to  say  that  It  did 

not  accept  application    118 

In  action  to  recover  premiums  paid,  whether  or  not  applicant  accepted 

policy  is  question  for  Jury 130 

Whether  failure  to  return  policy  constituted  an  A  was  for  Jury,  where 
applicant  at  the  time  he  received  policy  knew  that  agent,  contrary 
to  his  agreement,  had  negotiated  note  given  for  first  premium 131 

Failure  of  applicant  to  examine  policy  and  reject  same  if  not  what  he 
contracted  for  is  equivalent  to  an  A,  and  precludes  him  from  avoid- 
ing liability  on  premium  note  on  ground  that  it  difTered  from  policy 
applied  for   137 

Annotation:     "Effect  of  delay  in  passing  upon  application" 193 

Written  application  Is  merely  proposition  to  make  contract  and  Is  not 

binding  until  accepted   236 

That  applicant  was  initiated  Into  local  lodge  would  not  render  society 

liable  where  application  had  not  been  accepted 251 

Where  plaintiff  declined  to  accept  policy  but  took  possession  of  it  for 
sole  purpose  of  delivering  it  to  company's  adjuster,  he  would  not 
thereby  be  estopped  to  say  that  it  was  not  as  represented 171 

Testimony  of  wife  that  signature  attached   to  policy  was   that  of  her 

husband  was  some  evidence  of  his  A 273 

Company    is   liable    In    damages    for   loss    occurring   before    issuance    of 

policy  where  delay  In  Issuance  was  due  to  negligence  of  Its  agent..   374 

ACCIDENT   INSURANCE. 

[See  Definition;  Occupation;  Policy.] 

Whether  death  was  accidental  where  insured,  after  an  attempt  to 
strike  another  person,  was  therefter  killed  by  person  he  attacked, 
was  for  Jury 182 

(443) 
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Burden   is   on   plaintiff   to   show   that   Inaured's    death    resulted    from 

accidental    meant 260^  294,  81S 

Where  death  waa  from  drowning:,  recovery  could  not  be  defeated  on 
ground  that  contributing  cause  was  voluntary  act  of  entering 
water 260 

Color  blindness  disabling  insured  from  performing  his  labor  is  a 
"sickness"   298 

"Physical  Inability"   defined 298 

Taxlcab  Is  a  public  conveyance  within  meaning  of  accident  policy 298 

Where  death  results  from  natural  and  probable  consequences  of  in- 
sured's  act   it   is   not  accidental 298 

Where  deadly  assault  was  commenced  by  Insured  and  he  had  reason 
to  expect  deadly  defense,  his  death  resulting  from  such  an  assault 
was  not  accidental 298 

Death  resulting  from  voluntary  exertions  is  not  accidental 295,  297 

Loss  of  three  fingers  and  Injury  of  fourth  does  not  entitle  insured  to 

recover  for  loss  of  four  fingers 295 

Annotation:      "Previous    diseased    condition    as    affecting    liability    for 

death   or  Injury   from   accident" 296 

To  defeat  recovery  for  voluntary  exposure,  such  exposure  must  have 
been  with  respect  to  a  dangei^  so  obvious  that  an  ordinarily  pru- 
dent person  would  not  encounter  it 296 

Having  alleged  facts  establishing  claim  under  one  provision  of  policy. 
Insured  was  entitled  to  recover  on  It  notwithstanding  prayer  for 
recovery  was  based   on  a  premature   claim 297 

To  recover  on  accident  policy  It  must  appear  that  accident  was  proxi- 
mate cause  of  Injuries  complained   of 297 

To  authorize  recovery  under  accident  policy,  the  means  as  well  as  the 

result  must  have  been  accidental 297 

"Riding  as  a  passenger  In  an  elevator"   construed 297 

Where  Insured  arranged  for  use  of  passenger  elevator  after  closing 
time,  he  rode  as  passenger  In  such  elevator  after  such  closing 
time   298 

Where  loss  of  sight  was  merely  hastened  by  accident,  there  could  be 
no  recovery  under  policy  insuring  against  bodily  injuries  inde- 
pendent of  other  causes 298 

Rule  of  company,  decreasing  insurance  for  engagement  In  certain 
occupations,  where  not  brought  to  notice  of  Insured  Is  not  binding 
on  him 298 

"Necessarily  and  continuously  confined"    construed 299 

Where  there  was  some  evidence  that  amputation  was  made  necessary 
by  reason  of  accident.  If  In  fact  accident  was  cause  of  loss,  was 
for   jury 299 

Whether  or  not  germ  was  brought  In  contact  with  eye  through  means 

of  water  being  splashed  Into  It  was  for  jury 800 

IfOss    of    eye    caused    by    splashing    of    water    from    wash    tub    was    by 

accidental   means 800 

Where  Insured  continued  to  work  for  two  days  after  receiving  wound, 

he  was  not   immediately  disabled   thereby 801 

Amendment    of    by-laws    limiting    meaning    of    "external    and    visible 

marks"   was  within  reserve   power  to  amend 801 

Iilmltatlon  of  liability  to  four  weeks  for  disability  resulting  from 
paralysis  Is  applied  only  where  disability  Is  ultimate  cause  of 
paralysis    802 

Warranties  by  insured  that  no  policy  Issued  to  him  had  been  canceled, 
that  he  had  received  no  Indemnity  for  any  accident,  and  that  he 
had   no   other   A,-  were  material 802 

Evidence  held  to  support  verdict  that  Insured  was  Intoxicated  at  time 

he  was  killed  and   had  voluntarily   exposed   himself  to  danger....   808 

Charge,  In  language  of  policy,  that  if  insured  was  killed  while  "in 
any  degree  under  Influence  of  Intoxicants,"  verdict  should  be  for 
company,    was   not    ambiguous 808 

Provision  of  policy  Indemnifying  against  Injury  "which  caused  at  once 

and  continuously  after  accident  total  disability"   construed 804 

Words    "at    once"    and    "Immediately"    are    adverbs    of    time    and    not 

causation,    and  do  not   mean   reasonable  time 804 

Pa.    law    providing    that    misrepresentations    In    application    shall    not 

avoid   policy,    unless   material,    applies    to   accident   policy 805 

Whether  operation  for  appendicitis  Is  Illness  Is  question  for  jury 806 

Whether  or   not   Insured's   death    was   due   to   Injury   or   disease  under 

evidence    was    for   jury 807 
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Opinion  of  expert  on  hypothetical  question,  not  submitting  all  of  ma- 
terial  facts.    Is   lnsufflci«nt    to   sustain   verdict   against   company...   S06 

Bvidence    that   embalmlnflr   fluid    might    have    caused   parts   of   arteries 

to  contract  was  no  evidence  that  it  did  cause  them  to  contract..;   807 

Sunstroke   resulting   from    exposure   to    sun    is   not    "sunstroke   due   to 

external,    vlol«nt    and    accidental    means" 308 

Company   could  set   up   in   defense   that   insured's   injury  was   orchitis. 

excepted  risk,   although   not  so  named   in   complaint 808 

Attempt  to  cross  railroad  track  at  place  other  than  public  crossing 
is  walking  on  roadbed  and  exposure  to  danger  within  meaning 
of  policy 308 

Where    Illness    commenced    before   expiration    of    thirty    days   company 

was    not    liable 809 

Agent's  assurance  that  Indemnity  would  be  paid  if  monthly  premiums 
were  met  Is  not  waiver  of  limitation  of  time  for  commencement 
of  risk 809 

Where  Insured  withdrew  wages,  and  there  were  no  funds  In  hands  of 
paymaster  to  pay  his  premiums,  insurer  was  iustifled  in  lapsing 
policy     809.   817 

There  can  be  no  recovery  where  Insured   failed   to   give   notice   within 

fifteen   days  as  policy   required 310 

Under  accident  policy  providing  for  payments  to  beneficiary  In  event 
of  death  of  Insured,  until  Insured  died  beneficiary  had  no  Interest 
in    policy 810 

Since  beneficiary's  right  in  policy  did  not  accrue  until  death  of  in- 
sured, notice  given  by  beneficiary  within  fifteen  days  after  death 
of   Insured    was    sufilcient 310 

Provision  for  autoposy  does  not  give  company  exclusive  right  to  per- 
form autopsy,  nor  require  beneficiary  to  notify  It  of  her  intention 
to  have  one  performed 810 

Evidence    held    sufilclent    to    sustain    verdict    that    injury    received    by 

Insured  was  cause  of  his  death 311 

Insured  In  going  out  Into  lake  when  waters  were  rough  exposed 
himself  to  unnecessary  danger  and  his  beneficiary  could  not 
recover    812 

That  Insured  was  In  desperate  financial  condition  was  relevant  as 
bearing  on  question  of  whether  Injury  was  accidental  or  inten- 
tional       312 

Evidence   held    to   show   that   Insured's   death   was   proximate    result   of 

wound     318 

Proof   of   appearance   of   wound    was   sufficient   to   support   finding   that 

cause   of   wound   was   violent   and   external 814 

Presumption   Is   that  wound   was  not   intentionally  Infilcted 814 

Osteopath   Is   "regularly   qualified   physician" 314 

Where  death  was  caused  by  disease  which  was  itself  caused  by  acci- 
dent. Insurer  was  liable  on  policy  covering  death  from  accidental 
means    814 

Provision  that  If  Insured  died  as  result  of  accident  within  three 
months  of  date  of  Injury  amount  payable  shall  be  Increased  50 
per  cent.,  Is  not  modified  by  subsequent  provision  that  If  death 
occurs  within  six  months  only  one-half  of  policy  will  be  paid 314 

Burden  of  proof  Is  on  company   to  show   that   atrophied   leg   Is   bodily 

Infirmity     315 

Whether   Insured    came    to    her   death    from    Injury    caused    by    burning 

of  building,   under  evidence,  was  properly  submitted   to  Jury 315 

Where    Insured    left    his    employment    without    having    earned    enough 

money   to  pay  premium  company  was  not  liable. . .  ^ 815 

Provisions  of  accident  policy  are  construed  most  strongly  in  favor  of 

Insured     816 

Although   Insured   Is  fatally  diseased,  yet  If  by  some  accidental  means 

his  death  Is  sooner  caused   It  would   be  death  from  accident 816 

It  was  error  to  Instruct  that  If  Insured  was  stricken  with  apoplexy 
and  that  such  apoplexy  had  caused  his  death,  verdict  should  be 
for  company  without  having  Instructed  that  Insured  must  have 
been  stricken  before   he   fell 817 

"Roadbed  of  any  railroad"  means  all  that  part  of  right  of  way  which 

may   be   swept    by    rolling   stock 317 

Liability  of  company  for  death  of  Insured  while  walking  on  roadbed 
of  railroad  company  Is  not  aifected  by  fact  that  other  people 
walked    there 817 
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Policy  providing  for  weekly  accident  Indemnity  on  monthly  premium 
basis,  held  to  have  been  "Industrial"  or  accident  policy  within 
laws  of  Wash 817 

Stipulation  that  notice  must  be  grlven  within  specified  time  Is  valid...   318 

Under  provision  of  accident  policy  that  notice  must  be  given  within 
ten  days.  Insured  has  ten  days  after  accident  within  which  to 
BTlve  notice  and  beneficiary  has  ten  days  after  acquiring:  knowledge 
of   contract    within   which    to    g:Ive   notice 818 

Where  Inquiry  was  not  made  as  to  applicant's  Age  and  his  attention 
not  directed  to  age  limitation,  company  Is  charged  with  having 
waived   such    limitation 818 

Annotation:      "Scope    and    construction    of    provision    for    indemnity    in 

case  of  injury  while  riding  In  or  on  public  conveyance" 818 

Where   boy    Inserted    head    Into    elevator   shaft    far   enough    to    have   It 

struck,   he  was  In  the  shaft   within  the  meaning  of  the  policy 440 

ACCORD  AND  SATISFACTION. 

[See  Payment;  Release;   Settlement.] 

Where  mortgagee  procures  insurance  at  expense  of  mortgagor  for 
benefit  of  himself  and  mortgagor.  In  case  of  loss,  proceeds  are 
available   to    reduce   mortgage   debt 1 

Tender  or  payment  of  sum  less  than  amount  of  liquidated  debt  will  not 

bar  action  for  entire  amount 8,  168 

Where  Insured  objected  to  receipt  by  wife  of  draft  In  full  settlement, 
and  agent  stated  that  draft  could  be  accepted  and  suit  brought 
for  balance,   there  was  no  settlement   In   full 12 

Where    Insurer    pays    part    of    loss    and    wrong-doer    pays    balance,    all 

liability   of   such    wrong-doer   lo   owner   Is   satisfied 91 

A   draft    Is   not   payment   until    it   Is  paid 138 

Collection  of  draft,   reciting  that   it  was  In  full  payment   of  company's 

liability,    constituted    an    A 401 

ACCOUNTTNO. 

[See  Mutual  Conipany;  Policyholder.] 

Where  there  Is  no  apprehension  as  to  solvency  of  company,  court  of 
equity  will  consider  all  facts  before  appointing  a  receiver  or 
ordering  an  accounting  at  suit  of  policyholders 106 

Where  note,  evidencing  Indebtedness  of  Insured  to  his  administrator, 
was  not  shown  to  have  been  Invalid,  verdict  for  the  deceased's 
heirs   In   action  for  A  was   not   sustained   by   evidence 140 

Member  of  mutual  company  Is  not  entitled  to  A  because  company 
accepted  premium  note  Instead  of  forfeiting  policy  for  failure  to 
pay  cash,  where  policy  provided  that  holder  should  share  in 
surplus    profits    of    company 187 

Court  has  no  jurisdiction   to  order  accounting  by   foreign   company 184 

Where  company  has  acted   In  good  faith   and  according  to  law  and   to 

Its   contract,   no   accounting   will    be    granted 188 

By-law  providing  that  funds  and  property  of  subordinate  lodge, 
which  Is  expelled,  shall  become  property  of  grand  lodge,  is  valid, 
and  where  members  of  subordinate  lodge  divide  property  among 
themselves  a  bill  for  an  accounting  may  be  maintained  against 
them     21 J 

Under  prayer  for  accounting  to  ascertain  whether  assessments  were 
justified,  plaintiff  was  not  entitled  to  an  accounting  concerning  all 
of    society's    affairs 252 

Expenditures  by  mortgagee  for  Insurance  are  properly  charged  against 
mortgagor,  where  mortgage  stipulated  that  in  case  of  redemption 
mortgagor    should    pay    Insurance 412 

Disbursements   by   administrator   for  Insurance   are   chargeable   against 

Income    417 

Guardian  who  reinstated  policy  on  life  of  ward  out  of  personal  funds 
cannot  be  compelled  to  account  as  guardian,  for  proceeds  on  death 
of    ward 418 

In  A  under  contract  for  sale,  vendee  is  chargeable  with  premiums 
paid  by  vendor  and  should  be  credited  with  proceeds  of  insurance 
received   by  vendor 438 

Executor    is    entitled    to    credit    for    Insurance    premiums    on    property 

during    occupancy   by    life    tenant 488 
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ACTIONS  AND  DEFENSES. 

[See  Contract;  Exhibit;  Jurisdiction;  Limitation;  Parties;  Pleadlnsr; 
Practice.] 

Stipulation  for  appraisement  as  condition  precedent  to  maintenance  of 

A  Is  valid,  and  A  brought  before  appraisement  Is  premature 7 

Where  policy  was  returned  because  not  In  accordance  with  application, 
A  for  loss  should  have  been  upon  verbal  contract,  If  any,  and  not 
to    reform    policy U 

Insurance  companies  having  severally  issued  policies  are  not  entitled 
to  Injunctive  relief  to  prevent  maintenance  of  several  actions  at 
law   on    the    several    policies 18 

A  brought  before  liability  accrued  under  policy  Is  premature 88,  297 

Where    furnishing    proofs    of     loss    Is    made      condition     precedent,    A 

brought  on  policy  before  such  proofs  are  furnished.  Is  premature..     83 

Causes  of  A  upon  separate  policies  on  same  property  Issued  by  differ- 
ent companies  may  not  be  Joined  under  statute  authorizing  Joinder 
of  actions  on  "transactions  connected  with  the  sa^ne  subject  of 
the    action" 47 

Foreign  company  may  be  sued  on  a  policy  notwithstanding  company 
has  been  previously  dissolved  in  Its  own  state,  under  the  laws 
of  S.    C 48 

Evidence  held  to  establish  prima  facie  case  for  Insured,  caating  burden 

on  company  to  prove  facts  depriving  plaintiff  of  right  to  recover..     66 

Commencement  of  suit  before  appraisement  was  made  was  not  prema- 
ture where  failure  to  make  appraisement  was  due  to  Inability  of 
appraisers  to  agree   upon  umpire 70 

Substitution  of  receiver  as  plaintiff  would   not    change   cause   of   A   so 

as  to  outlaw  suit   under  policy   limitation 98 

In   A    to    recover    excess   assessments    pleadings    may    not    be   amended 

so  as  to  Introduce  new  cause  of  A 103 

Participating  policyholders,  although  not  entitled  to  sue  for  division 
of  surplus,  may  sue  In  equity  to  require  company  to  conserve 
surplus  accumulated  for  their  benefit  from  earnings  on  partici- 
pating   policies 184 

A    to    prevent    anticipated    breach    of    contract    states    no    ground    for 

equitable   relief -. . . .   188 

Failure   to    make   assignee   party   to   suit    Is   cause   for    dismissal   of   A 

Instituted   by  beneficiary 186 

Where  A  to  recover  on  policy  failed,  plaintiff  could  not  recover  pre- 
miums paid  by  him,  no  claims  for  same  being  made  in  complaint.   169 

Having  alleged  facts  establishing  claim  under  one  provision  of  policy, 
insured  was  entitled  to  recover  on  it  notwithstanding  prayer  for 
recovery  was  based  on  a  premature  claim 297 

Prohibition  against  maintenance  of  A  by  unauthorized  foreign  corpo- 
rations (Laws  N.  Y.  1909.  c.  23)  has  reference  to  A  upon  contracts 
made    in    the    state    only 835 

Under   bond    indemnifying   against   loss   no    action   will    lie   In    favor   of 

insured   until   claim  against    him   has  been   paid 342.   394 

Under   bond    indemnifying   against    liability    a   right    of   action    accrues 

when   claim  is  made  against   the   indemnitee 342 

Judgment  of  foreign  court  holding  an  assignment  to  be  void  would 
not  bar  assignee  from  suing,  he  not  having  been  party  to  A  in 
such  foreign  court 367 

A  on  Insurance  policies  are  transitory  and  courts  must  take  Jurisdic- 
tion thereof  without  reference  to  place  of  contract  or  residence 
of    beneficiary 371 

Complaint  to  recover  money,  alleged  to  have  been  wrongfully  con- 
verted, held  to  have  stated  a  good  cause  of  action  at  law  but 
Insufflclent    as    a   bill    In    equity 892 

Under  policy   indemnifying  against   liability,   action  may  be   brought  as 

soon    as    liability    Is    imposed 894 

A    by    receiver    of    insolvent    mutual    company    to    recover    assessments 

may   be   brought    in    court    of   equity 406 

ADDITION. 

[See  Policy;   Risk.] 

Parol  evidence  held  admissible  to  show  whether  buildings  connected 
by  electric  wires  and  by  water  piping  were  Included  within  the 
term   "A"   as  used   In  the  description 26 
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ADDinONAI.  DrSURANCB. 

[See  Other  Insurance.] 

AI>JCSTEB. 

[See  Adjustment:  Affent] 

Where    A    who    took    proofs    of   loss    and    promised    payment    had    no 

knowledge  of  breach  of  condition,    there  was  no  waiver i 

Knowledge  of  additional   Insurance  acquired  by  A  after  loss  does  not 

estop    company 41 

Compromise  agreement  of  agent  sent  to  adjust  loss  binds  company..     60 

A  has  no  authority  to  waive  proofs  of  loss 84 

Assured    Is    Justified    In    Inferring    that    A    has    authority    to    conclude 

negotiations    undertaken    by    him 426 

ABJTSTMENT. 

[See  Arbitration  and  Award;   Compromise:  Settlement.] 

Average   clause   Is-  primarily   Intended   to   apply  where   risk   Is   covered 

by  blanket  policies 3 

Where  existence  of  chattel  mortgage  was  not  known  until  after  A. 
act  of  company  In  sending  adjuster  and  taking  proofs  of  loss  did 
not    constitute    waiver 26 

Testimony    as   to    why    company    could    not    take    up    A   until    certain 

time  was  properly  rejected  as  immaterial 46 

Compromise  agreement  of  agent  sent  to  adjust   loss  binds  company..     60 

Memorandum   made   by   adjuster  from    books  of  Insured   Is   admissible 

to   show  at  what  point   investigation   was   concluded 66 

Where  salved  property  had  a  marked  value,  its  value  should  be  taken 

in   consideration   in   ascertaining  damage   suffered 72 

Where  company  tendered  full  amount  of  policy  upon  condition  of 
assignment  of  claim  against  wrong-doer.  and«  before  tender  was 
withdrawn,  insured  notified  company  of  its  acceptance,  there  was 
an  A  of  loss  binding  on  the  parties 78 

Distribution  of  loss  upon  two  parts  of  building  Insured   by  both   spe- 

ciflo  and  blanket  policies 89 

Examination  of  insured  does  not  waive  forfeiture  where  policy  stipu- 
lates that  any  action  relating  to  A  of  loss  shall  not  be  deemed 
waiver    10 

Non- waiver  agreement  has  reference  only  to  acts  done  pending  A 98 

Annotation:      "Applicability   of    provision    for   pro    rating  where    other 

policy  is  Invalid" 100 

Where  insured  was  not  deprived  of  any  rights  by  reason  of  Insurer's 
adjuster  attempting  to  settle  claim,  insurer  was  not  estopped  to 
deny     liability 421 

ADMINISTRATOR  AND  EXBCUTOR. 

[See   Executor;   Decedent's   Estate;   Trustee.] 

AGE. 

[See  Application:  Evidence:   Representations;   Warranties.] 

Under  Sec.  26.  Acts  Pa.  1911,  prescribing  standard  form  of  life  policy, 
foreign  company  may  not  issue  policies  providing  for  return  of 
premium  with  interest  where  age  has  been  misstated,  but  policies 
must  stipulate  that  the  assured  may  recover  amount  that  premiums 
would  have  purchased   at  correct  A 157 

Provision  of  by-laws  may  be  waived,  while  provisions  of  charter  may 

not    be 201 

Plea  of  ultra  vires  furnishes  no  defense  to  reinsurer  issuing  certificate 

of  assumption  to  person  past  A  limit  stipulated  In  Its  charter 248 

Testimony  by  cousin  of  insured  that  insured  made  declarations  to 
witness  as  to  his  A  Is  Inadmissible  on  ground  that  it  was  self- 
serving    *'l 

Where  inquiry  was  not  made  as  to  applicant's  A  and  his  attention 
not  directed  to  A  limitation,  company  Is  charged  with  having 
waived   such    limitation 818 

AGENT  AND  AGENCY. 

[See  Adjuster;  Application;  Broker;  Estoppel;  Policy;  Surety;  Waiver.] 
Where   adjuster  who  took   proofs   of   loss  and  promised   payment   had 

no  knowledge  of  breach  of  condition,  there  was  no  waiver 2 

Local   A   having  authority   to  execute   and    deliver  policies   may   waive 

conditions   thereof 2,     96 
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Notlc«   to  A  while  acting   for   another  company   will   not   be   imputed 

to  company  ismiingr  policy  at  a  later  period 8 

That  agent  of  company  was  employed  by  insured  In  an  entirely  differ- 
ent matter  affords  no  ground  for  saying  that  bis  knowledge  of 
matters  relating  to  the  insurance  was  not  imputed  to  company...     11 

Knowledge   of   agent    Is    insufficient    to    establish    waiver    where    policy 

provides   that   all   waivers  must   be   In   writing 16 

In  absence  of  special  authority  to  so  do.  broker  may  not  accept  notice 

of  cancellation 16 

Conversation  between  broker  and  agent  concerning  reinstatement  was 
admissible  on  theory  that  broker  was  insured's  agent  to  cancel 
policy,   Insured  having  authorised  such   cancellation 17 

Although  brokers  are  not  insurers  of  responsibilities  of  companies 
from  which  they  obtain  insurance,  they  must  use  reasonable  care, 
skill  and  Judgment  to  ascertain  responsibility  of  such  companies...     17 

Failure  to  assign  policy  to  mortgagee  upon  delivery  of  possession  to 
such  mortgagee,  being  on  advice  of  Insurer's  agent,  his  act  estops 
insurer  to  claim  that  policy  should  have  been  assigned 21 

Knowledge  of  A  having  authority  to  solicit  insurance  and  collect  pre- 
miums is  imputed   to   company 26,  97,   130,  164,  250 

Business  of  an  insurance  agent  is  not  a  profession  and  entries  made 
by  such  agent  in  policy  register  were  not  made  "in  the  ordinary 
course  of  professional   conduct" , 27 

Question  to  agent,  "For  what  purpose  were  policies  put  In  your  pos- 
session?" calls  for  a  conclusion  and  is  incompetent 29 

Statements   of    clerk    of   agent    in    presence   of   latter    held    binding   on 

company    80 

Agent  with  authority  to  solicit  insurance,  countersign  policies  and 
collect  premiums,  has  authority  to  receive  proofs  of  loss,  and 
furnishing  same  to  him  satisfies  requirement  that  they  be  fur* 
nlshed   to  company 32 

Sec.    184    N.    Y.    Ins.    Laws,    requiring   agents    to    give    bond,    not    only 

applies  to  local  resident  agents  but  to  all  other  agents 87 

In   action   on   agent's  bond,    complaint   was   not   insufficient    for   falling 

to  specify   policies   issued   In  violation  of  law 87 

Contract  of  Insurance  made  by  unauthorized   A   Is  not  binding  without 

a  ratification  and  such   ratification  must  be  made  before  loss 38 

President  of  corporation  by  authority  of  office  alone  has  no  authority 
to  make  contract  of  Insurance.  Such  authority  is  directly  nega- 
tived by  by-law  providing  that  all  contracts  shall  be  made  by 
Board   of   Directors 88 

Knowledge  of  A  of  company  who  was  also  A  of  assured   would  not  be 

Imputed   to  company  so  as  to  estop  It 41 

Knowledge    of    additional    insurance    acquired    by    adjuster    after    loss 

does    not    estop    company 41 

Knowledge   of   collector,   even    though    director   of   company,    would    not 

estop  company  to  rely  upon  written   consent  to  assignment 46 

Where  local  agent  has  authority  to  Issue  policies  his  authority  ex- 
tends to  renewals  of  policies  previously  Issued 49 

Where  local  agent  with  authority  to  Issue  policies  agrees  with  insured 
to  renew  such  policy.  Issuance  of  new  policy,  although  retained 
by   A  for  safe  keeping,    constitutes  a   valid   contract 49 

Compromise  agreement  of  agent  sent  to  adjust  loss  binds  company....     50 

Knowledge  through  agent  at  time  of  application  of  Insured's  Intention 
to  procure  other  Insurance,  estops  company  to  set  up  such  other 
insurance  In  defense 51 

While  oral  agreement  to  renew  made  by  A  may  be  valid,  the  circum- 
stances must   Indicate  apparent   authority 62 

Conditions   In   policy   may   be   waved    by    conduct    of   company    through 

Its   agents 68 

Policy  Issued  by  A  on  his  own  property  Is  invalid 62 

Evidence  cgnsldered  and  held  that  A  who  had  represented  company 
retiring  from  state  was  constituted  A  of  company  which  took 
over    former   company's    risks 74 

Where  company  agreed  to  look  to  A  for  premium,  fact  that  such  A 
had  not  paid  premium  was  no  defense  to  action  on  policy.  Com- 
pany's remedy  was  to  sue  A 75 

Provision  of  policy  that   A  shall   not   have   power   to   waive   conditions 

thereof   is   binding 80 

Knowledge   of   A    Is   not    Imputed    to    company    aa  to   policy    issued    in 

Oklahoma  prior   to   statehood 81,  96 
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Where    A   conspired    with    Insured    to   defraud    company,    knowledgre    of 

such  A  will  not  be  Imputed  to  company 88.  264 

Agreement   of   A   that   future   breach  of   policy    will   be   condoned   does 

not  amount  to  waiver 84 

Knowledge  of  A  afFectlng  conditions  precedent  Is  Imputed  to  com- 
pany     86.  190,  250 

Ag-ent  or  broker  cannot  act  In  dual   capacity 93 

Where  pleading  did  not  allege  that  agent's  attempt  to  represent  con- 
flicting Interests  was  without  consent  of  Interested  parties.  It  was 
not    subject    to    demurrer 93 

It  Is  not  necessary  to  offer  proof  that  party  served  was  A  when 
sheriff's  return  shows  citation  to  have  been  upon  party  named 
as   A 93 

Act    of   local    A    in    delivering   policy,    with    knowledge   of   existence    of 

other  Insurance.   Is  waiver  of  forfeiture 94 

Notice    to    agent    having   authority   only    to    solicit    applications    is   not 

notice    to    the    company 95,  294 

Agreement  of  A  that  Insured  may  carry  other  Insurance  notwith- 
standing prohibition  In  policy,  is  binding  on  company  if  insured 
be  ignorant  of  limitations  on  authority  of  A 96 

Where  A   propounds  questions   and   writes   answers,    his   acts  are   acts 

of    company 97,  270 

Officers  and   A  of  mutual  company  have  same  powers  as  have  officers 

and   A   In  stock  company 97 

Contract  of  unauthorized  agent  of  owner  may  be  ratified  any  time 
before  company  has  withdrawn  from  risk,  even  though  after  loss 
has    occurred 99 

Where  by-laws  provide  that  all   contracts  shall   be  made  by  Board  of 

Directors,   contract  made  by  president   of  corporation   Is  Invalid...      99 

Annotation:     "Admissibility  of  Insurance  agent's  memoranda  or  letters 

as  to  policies  and   risks" 100 

Annotation:      "Insurance  brokers  as  A   for  Insured" 101 

Acts  of  agent  within  the  scope  of  his  real   or  apparent  authority  are 

binding  on  company Ill 

Where  policy  provided  that  Its  terms  could  not  be  varied  by  any 
agent,  cashier  of  local  office  had  no  authority  to  extend  time  for 
payment    of   premium Ill 

Agency  for  corporation  may  be  proved  and  authority  may  be  Implied 

as   in    case   of  natural   persons Ill 

Company  may  stipulate  in  Its  policies  that  terms  cannot  be  varied 
except  by  one  of  Its  principal  officers  nor  by  any  waiver  not 
authorized   by   them Ill 

Provision  of  policy  that  no  agent  has  power  to  modify  or  waive  Its 
conditions  is  notice  to  insured  of  the  limited  authority  of  such  an 
agent    In    this    respect 112 

Powers  of  A   of   Insurance   companies  are   covered    by   general   law    of 

agency    121 

Agents   possesses   only   such   powers   as   are    conferred    by   principal    or 

such   as  third  persons  have  right  to  assume   he  possesses 121 

Wliere  agent,   with   knowledge  of   principal,   holds   himself   out   to   the 

world  as  possessing  certain  powers  the  principal  Is  estopped 122 

Having  forwarded   policy   to   agent    for  delivery,    company   is  estopped 

to  deny  his  authority  to  attach  rider  to  policy 122 

Financial  correspondent  is  not  a  "managing  agent,"  upon  whom  ser- 
vice  may   be  made 126 

Agent    having  neglected    to   get   information    called    for  In   application, 

company  could   not   take  advantage   of  such   neglect 127 

Agreement  of  A  to  hold  premium  note  until  policy  was  approved  and 

accepted  by  applicant  Is  binding  on  company 131 

Where  charter  of  company  required  that  trustees  must  be  citizens  of 
state  and  that  president  should  be  member  of  corporation.  It  was 
competent  to  elect  as  trustees,  persons  who  were  citizens  6t  state 
but   not   members   of   corporation 136 

Act  of  agent  writing  down  wrong  answers  estops  company  to  set  up 

breach    of   warranty 137.   224.  242 

Mistake  of  A  In  writing  down  answers  In  application  would  be  charge- 
able to  compnay  so  as  to  estop  It 187 

Knowledge  of  agent  of  breaches  of  certain  warranties  will  be  treated 
as  waiver  of  such  breaches  as  were  known  to  agent  but  not  as 
to  breaches  of  which  he  had  no  knowledge 1S9 
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Ag^nt  with  authority  only  to  solicit  Insurance,  deliver  policies,  and 
collect  premiums,  cannot  after  delivery  of  policy  waive  any  of  Its 
conditions    139 

A  cannot  be  shown  by  mere  declarations  of  the  alleged  agent 160 

Letter  on  stationery  of  company  describing  alleged  agent  as  "General 
Agent,"  written  from  a  place  other  than  home  office  of  company 
by  such  alleged  agent,   is  incompetent  to   prove   his  A 151 

Where  policy  prohibited  agents  from  modifying  contract,  agreement 
of  agent  that  premiums  might  be  paid  on  anniversary  of  day  of 
delivery  Instead  of  date  of  policy  Is  not  binding 162 

Knowledge   of   soliciting   A   that    he    was   giving   rebate    is   Imputed    to 

company    154 

Where  agent,  who  procured  application,  paid  premium  to  company 
he  Is  subrogated  to  rights  of  company  and  may  maintain  action 
against    insured    for   such    premium 156 

Nothwithstandlng  provision  of  policy  limiting  agent's  authority  to 
collection  of  first  premium,  it  was  competent  to  allege  that  he 
had   authority   to   collect   premiums   generally 184 

Testimony   of   company's   bookkeeper   as   to   previous   collections   made 

by  A,  held  competent  to  show  A  authority  in  collecting  premium.   184 

Any  error  in  submitting  Issue  as  to  authority  of  A  to  collect  pre- 
miums other  than  first  was  harmless  where  premiums  Involved 
were    first    premiums 184 

A    Is  matter   of   fact,    not   of  stipulation 184,  278 

One  who  accepts  policy  limiting  authority  of  A  Is  charged  with  notice 

of  such   limitations 188 

Provision  of  policy  limiting  authority  of  A  is  valid 188 

Representations  of  officer  of  mutual  company  as  to  amount  of  surplus 

profits  that  will  be  available  are  not  binding  on  company 188 

Where  policy  provided  that  its  conditions  could  not  be  varied  by 
agreement  of  any  A,  It  was  Improper  to  admit  evidence  of  agree- 
ment  of   A    to   reinstate   policy    without   examination 188 

Where  husband  filed  application  and  paid  premium  on  policy  on  life 
of  wife,  he  was  her  A  and  representations  made  by  him  were 
made   as   her   A 189 

Company   may   properly    compromise    claim   for   services   by   crediting 

complainant  on  his  policy 190 

Acceptance  of  assessment  by  officers  of  local  lodge  at  time  when  In- 
sured's health  was  impaired  was  not  a  waiver  of  forfeiture,  by- 
laws providing  that  reinstatement  could  be  made  only  during 
good  health   and   forbidding  A  to  waive  provisions  thereof 201 

Evidence  that  accused  had  advertised  that  he  represented  an  insur- 
ance ocder  and  that  he  solicited  members  and  gave  receipts  to 
those  who  applied  is  sufficient  to  sustain  conviction  under  N.  C. 
Laws 209 

Indictment  for  acting  as  agent  without  license  was  not  defective  for 
falling  to. allege  that  society  was  a  company  subject  to  insurance 
laws    209 

Deputy  head  counsel  of  society  with  authority  to  obtain  new  members 

may  not  waive  provisions  of  by-laws 21S 

Financier  In  local  lodge  is     A  of  society  in  collection  of  assessments, 

notwithstanding   by-law   to   contrary 219.   234,   240,  278,  282 

While  by-laws  providing  that  A  may  not  waive  conditions  of  con- 
tract withhold  from  him  power  of  express  waiver,  they  do  not 
relate  to  waiver  implied  by  law 240 

Acts  of  agent  in  excess  of  real  or  apparent  authority  are  not  binding 

on    principal 248 

Limitations  upon  authority  of  agent,   known  to  persons  dealing  with 

him,   are   binding  on  such  persons 248 

Whether  limitations  on  the  authority  of  agent  have  been  waived  by 
custom  depends  on  whether  or  not  acts  were  known  to  and  acqui- 
esced in  by  principal 248 

Subordinate  lodge  is  A  of  supreme  lodge  and  may  waive  by-laws.  .250.  287 

Subordinate  lodge  Is  agent  of  supreme  lodge  in  making  payment  of 
benefits  and  latter  was  not  discharged  by  merely  sending  draft 
to    local    secretary 262 

Officers  of  society  who  appropriated  money  payable  to  insured's  bene- 
ficiary are  responsible  in  suit  therefor  filed  by  such  beneficiary...   261 

Burden  is  on  plaintiff  to  prove  that  A  in  writing  application  perverted 

facts   168 

Provision    prohibiting    A    from    modifying    terms    of    policy    does    not 

apply  to  conditions  relating  to  Inception  of  contract 169 
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Aflrent  Is  not   entitled  to  commlflslons   on   policy  Issued   but   not  dellV' 

ered     165 

Letters  by  policyholders  to  company  complalnln^r  of  false  representa- 
tions by  A  are  Inadmissible  in  action  by  company  agralnst  A 166 

In    action    to    recover    renewal    commissions    burden    of    proof    was    on 

company  to  show  that  premiums  had  not  been  collected 166 

Letter  of  superintendent  of  extension  department  to  cashier  of  local 
A  Is  sufficient  to  authorize  latter  to  act  In  accordance  with  such 
letter     172 

Corporations   have   Implied   power   to   remove   officers,    but    such    power 

must  be  exercised   In  manner  prescribed 268 

Company  Is  bound  by  A  construction  of  contract 269 

"Where  answers  written  In  application  were  suggested  by  A  or  made 
by  him  from  his  own  knowI#dge.  Insurer  is  estopped  to  rely  or 
their    falsity 269,  806 

Both    soliciting    A    and    medical    examiner    are    A    of    company    within 

scope   of    their  respective    employments 269 

Where  A  writes  down  only  what  he  conceives  to  be  essential,  company 

will  be  estopped  to  predicate  breach  of  warranty  on  such  answers.    270 

It    was    error    to    predicate    waiver    upon    acts    of    local    camps    where 

under  by-laws  they  were  without  authority  to  waive 274 

Officers  of  local  lodge  have  no  authority  to  waive  provisions  of  by- 
laws  relating  to   substance   of    contract 274 

Medical  examiner  Is  A  only  as  to  matters  contained  in  medical  ex- 
amination       275 

Knowledge  of  medical  examiner  of  facts  outside  of  medical  examina- 
tion  are   not    imputed    to   company 275 

Delivery   of   certificate    by    beneficiary    to    local    secretary   was    delivery 

to   society  so  as   to  charge   it   with   custody  of   same 288 

Knowledge   of  agent   acquired    before   he   became    A   Is   not   Imputed    to 

company    294 

"Where  agent  prepared  application  company  was  estopped  to  contro- 
vert statements  therein,  under  Maine  law  providing  that  agents 
shall  be  regarded  as  in  the  place  of  their  principals 296 

Renewal  receipts  executed  by  agent,   who  had  authority  to  issue  bonds, 

are   binding   on    company 382 

Communications   made   by   principal    to    his   agent    relating   to   business 

of   agency    are   privileged 382 

One    who    answers    telephone    call    is    presumed    to    have    authority    to 

speak   in   respect  ta  the  general   business  there  carried  on 342 

Evidence    considered    and    held    to   show    that    clerk    In    office   of   agent 

had    authority   to   contract    with   applicant    for   Insurance 342 

Agreement  of  general  A  that  company  would  look  to  local  A  for 
payment  of  premium  note,  local  A  having  represented  that  note 
would, not  have  to  be  paid,  was  beyond  his  authority  and  with- 
out   consideration .* 848 

Evidence  that  agent  of  corporation  had  previously  made  several  Indi- 
vidual transactions  In  procuring  Insurance  Is  Insufficient  to  show 
that  he  had  authority  to  make  contract  binding  corporation  to 
give   plalntlflT   all    of   Its    Insurance    business 849 

Insured  creditor,  to  whom  disbursement  of  Insurance  proceeds  has 
been  entrusted,  was  not  entitled  to  retain  part  of  such  proceeds 
for  services  and  attorney's  fees  in  absence  of  express  agreement 
on   part   of   Insured 361 

Under  provision  of  agency  contract,  authorizing  company  to  make 
reduction  In  renewal  commissions  on  account  of  collections,  com- 
pany could  not  deduct  for  collections  made  by  It  on  policyholders 
who   had    moved    out   of   state 852 

On  termination  of  agency,  agent,  under  terms  of  contract,  was  not 
entitled  to  commissions  free  from  deduction  for  collection  of 
premiums    by    company 352 

Under  provision  of  A  contract  that  agent  would  be  allowed  commis- 
sions for  collecting  premiums  on  all  policies  written  by  others  In 
his  territory  "such  as  said  company  may  furnish  receipts  for." 
does  not  require  company  to  furnish  him  receipts  therefor  and 
give  him  opportunity  to  collect  same 368 

Subsequent  A  contract  being  general  In  terms  and  not  limited  to 
policies  written  thereunder,  held  to  have  displaced  preceding  con- 
tracts with  reference  to  the  amount  allowed  for  collecting  pre- 
miums       852 

Practical    construction    of   parties   of    A    contract    will    be    followed    by 

courts    368 
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Rule  that   notice  to  A  is  notice  to  principal   does  not   apply  where  A 

Is   acting   In   a   merely   ministerial    capacity 868 

Provision  of  policy  that  it  could  not  be  varied  except  by  written  con- 
sent of  company,  Is  notice  to  policyholder  of  limitation  upon 
authority   of   A 864 

Where  policy  expressly  provided  that  no  condition  thereof  could  be 
waived  by  any  agent,  assured  could  not  avoid  payment  of  pre- 
miums, based  on  actual  wages  paid,  on  ground  that  agent  had 
told  him  that  since  he  had  another  policy  the  amount  of  premium 
would   be  a  flat   rate 864 

By    attempting    to    enforce    written    contract    according    to    its    terms 

company  thereby  ratified  unauthorized  oral  modifications  thereof. .   864 

Provision  of  111.    Anti-rebate  law  for  forfeiture  of  agents'   licenses  for 

violation    thereof    Is    valid 865 

Company    is    liable    in   damages   for   loss  ^  occurring    before   Issuance    of 

policy  where  delay  in  issuance  was  due  to  negligence  of  its  agent.   374 

It  Is  no  defense  to  action  for  damages  for  breach  of  A  contract,  that 
agent  assigned  his  cause  of  action  against  company,  thereby 
putting  himself  in  a  position  where  he  could  not  render  personal 
service    to    it 878 

Fact  of  agency   may  be   established   by  parol   where  appointment  was 

not    in    fact   in   writing 386 

Provision  that  contract  of  A  should  be  for  term  of  five  years  does 
not  confilct  with  further  provision  authorizing  either  party  to 
terminate   same    on    80   days'    notice 889 

Agent  held  not  entitled  to  commissions  on  renewals  after  termination 
of  A  even  though  statements  show  renewals  were  sent  to  him 
by  mistake  after  termination  of  his  A 389 

Evidence   of   custom   of   treating   word    "commission"    as   not    including 

commissions   on    renewals   is   inadmissible 889 

That  an  agent  has  already  been  granted   license  to  solicit  for  another 

company  is  no  grounds  for  denying  application   for   license 898 

Agreement  "by  and  between  each  of  the  parties  of  the  first  part  and 
by  and  between  each  of  the  parties  of  the  second  part"  gives  to 
the  party  of  the  second  part  Joint  and  several  powers 396 

That  company  did  not  require  agent  to  account  for  certain  notes 
received  by  him  under  a  prior  contract  was  no  authority  for 
agent  converting  notes  received  under  subsequent  contract,  espe- 
cially when  latter  made  such   fund  a  trust   fund 398 

Authority    given    to    agent    to    sell    notes    taken    for    premiums    is    no 

permission   to   convert   proceeds   to   his   own   use 399 

To  bind  reinsurer  to  agreement  of  manager  to  pay  debts  of  reinsured 
company,  burden  was  on  plaintiff  to  prove  authority  of  manager 
to    make    such    agreement 400 

That  A  of  company  consented  to  killing  of  animal  aflllcted  with 
incurable  disease  would  not  render  company  liable,  It  not  other- 
wise  being   liable 401 

Loan  to  agent   Is  not  against  public  policy  so  as  to  defeat  company's 

right    to    recover    same 407 

That  company  did  not  set  up  breach  of  agency  contract  in  first  action 
brought  for  commissions  did  not  estop  It  In  subsequent  action 
for  commissions  to   prove  such   breach 410 

Statements  of  sub-agent  who  assisted  general  agent  In  procurance  of 
application  were  admissible  in  action  by  general  agept  on  pre- 
mium' note,    as   against   such   general   agent 412 

Under  Pa,  Acts  June  1.  1911.  relating  to  licensing  Insurance  agents, 
company  licensing  a,  corporation  must  obtain  license  in  name  of 
corporation  and  also  licenses  for  officers  and  soliciting  employes...   416 

That   brokers   were   acting   as   Insured's   agent   could    not   be   shown    by 

admission    of    such    brokers 417 

Insurance  agent  who  makes  single  sale  of  realty  on  commission  Is 
"engaged  in  the  business  of  buying  and  selling  real  estate  on 
commission"    420 

Assured  in  Justified  in  Inferring  that  adjuster  has  authority  to  con- 
clude  negotiations   undertaken   by    him 425 

Broker  is  applicant's  agent  to  procure  insurance  and  his  act  In 
submitting  application  containing  false  warranty  was  binding  on 
applicant    425 

Sec.    50,    N.   Y.    Ins.   Laws,   in  so   far  as  it   requires   insurance   agents   to 

procure   licenses,    is   valid 480 
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Sec.  50  N.  Y.  Ins.  Laws  requirinj?  applicant  for  license  as  Insurance 
apcnt  to  staip  that  he  Intends  to  enp.npe  In  pood  faith  In  the 
Insurance  business  or  Intends  to  conduct  such  business  In  connec- 
tion  with   a  real   estate  agency   is   Invalid 430 

Where  agent  gave  notice  of  rescission  of  A  contract  and  requested 
return  of  his  Investment,  to  which  company  assented,  atr«nt  could 
not    thereafter  recover  damages  for   breach   of  such   contract 431 

Order   of   directors    of   company    prohibiting   the    acceptance    of    certain 

classes  of  risks  did  not  constitute  breach  of  A  contract 431 

Where  A.  through  whom  insurance  was  Issued,  with  knowledge  of 
existence  of  ground  for  forfeiture,  delivers  policy  and  collects 
premium,    the    forfeiture    Is    waived 440 

Annotation:      "Termination    of    agency    as    affecting    agent's    right    to 

commissions  on  renewals" 441 

ALTERATIONS. 

[See  Policy:   Repairs;   Risk.] 

Defense  of  A  of  policy  must   be  specially  pleaded 106 

Evidence    considered    and    held    to    show   that    policy    had    been    altered 

so  as  to  make   it  payable  to  child   Instead   of  children 221 

Material   changes   In   building   contract   discharges   surety 379 

Although  building  contract  authorized  changes  in  work  surety  is  not 
bound  where  a  substantially  different  contract  is  made  with  third 
party   undertaking   to    complete   work 4 04 

AMBIGL'ITT. 

[See  Contract;    Policy.] 

Ambiguities   will    be    resolved    against    company 20.   148.   198.   321.   363 

Although    ambiguities   are    construed    in   favor   of    assured,    courts    may 

not  make  or  alter  contract  of  parties 242,   253 

A  In  by-laws  must  be  construed  strictly  against  association  to  pre- 
vent    forfeiture 259 

Where  fidelity  bond   is  susceptible  of  more  than  one  construction,   that 

construction  will   be  adopted  which   Is  most   favorable   to  assured..    338 

Although  doubtful  provisions  are  to  be  construed  in  favor  of  insured, 
courts  can  indulge  in  no  forced  construction  of  contract  to  cast 
liability  on   company  not  assumed   in   its   contract 875 

ANNOTATIONS  TO  CASES. 

[See  Leaing  Articles.] 

Absence  of  watchman   without    knowledge   of  insured   as  a   defense....      10 
Admissibility    of    extrinsic    evidence     to    extend     scope    of    mortgagee 

clause   10 

Loss  by  theft  during  fire 100 

Applicability  of  provision  for  pro  rating  where  other  policy  is  invalid..    100 
Effect    of    provision    exempting    Insurer    from    loss    caused    by    order   of 

civil    authority 100 

Admissibility  of  insurance  agent's  memoranda  or  letters  as  to  policies 

and    risks 100 

Legality    of   combination   among   underwriters 101 

Insurance  brokers  as  agent  for  Insured 101 

Want  of  title  to   land   where   Insured   is  sole  owner  of  building 101 

Delivery   of  deed    In   escrow   as   change   of   title   or   Interest 101 

Liability  of  Insurer  for  loss  caused   by  explosion 101 

Insurable   Interest   as   affecting   assignment   of   policy 156 

Life    Insurance    policy    In    favor    of    married    woman    aa    her    separate 

estate    198 

Right  to  deduct  Indebtedness  of  Insured  extrinsic  to  insurance  con- 
tract       192 

EflToct    of   discrimination    among   Insurants   upon    contract    of    Insurance 

and    Its   incidents 192 

Deposit   by   insurance  company  as  subject   of  taxation 192 

Power  of  Legislature  to   regulate   life   Insurance  rates 193 

Retention  of  policy  as  waiver  of  mistake  or  fraud  as  to  terms 198 

Surrender    of    policy    of    ordinary     life    Insurance    without    consent    of 

beneficiary     193 

Widow's  rights  to  proceeds  of  policy  on  deceased  husband's  life,  pay- 
able   to    himself   or    his    estate 198 

Right  of  guardian   to   surrender  policy  in  favor  of  ward 198 

Effect   of   delay   in   passing  upon   application 198 
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Effect  of  joining  ineligible  with  eligible  beneficiary  In  benefit  cer- 
tificate        206 

Effect  of  death   of  assured    before   contemplated    change   of   beneficiary 

is  complete 206 

Who   Is  a   "dependent"  ? 291 

Waiver  by   officer  of  subordinate   lodge   of  'forfeiture   for  non-payment 

of    assessments 291 

Liability    of   company    on    contract    of    another    company    which    it    has 

attempted    to    absorb 291 

Previous   diseased    condition    as   affecting   liability    for   death    or   injury 

from    accident 296 

Scope   and    construction   of   provision   for   Indemnity    In    case    of    injury 

while   riding   In   or  on   public    conveyance 318 

Participation  of  Insurer  In  defense  of  suit  against  Insured  as  estoppel 
to  assert  that  latter's  liability  was  predicated  on  ground  not 
covered    by   policy 342 

Delay  in  giving  notice  of  claim  under  employers'   indemnity   policy 441 

Termination    of    agency    as    affecting    agent's    right    to    commission    on 

renewals    441 

Constitutionality  of  compulsory  industrial   insurance 441 

ANNUAL  REPORT. 

ANNUITIES. 

[See  Certificate.] 

ANTI-COMPACT  LAW. 

[See   Compact;   Rate   Associations;    Statutes.] 

Annotation:      "Legality  of  combination   among  underwriters 101 

Alt.    2.   Ch.    91a  Comp.   St.    Neb.    1911,    of  the   anti-trust   law,   does   not 

apply   to   Insurance    corporations 837 

Insurance  Is  not  an  article  of  merchandise  or  one  of  the  necessities  of 
life  within  the  meaning  of  the  laws  making  void  contracts  In  re- 
straint  of   trade 361 

Combination  of  fire  companies  to  fix  rates  is  an  agreement  In  restraint 
of  trade  but  is  not  illegal  as  a  criminal  conspiracy  at  common 
law    ^ 861 

Under  Neb.  Law  entitled  *'An  Act  to  define  trusts  and  conspiracies 
against  trade  and  business"  combination  for  preventing  competi- 
tion in  insurance  Is  a  trust 406 

The    word    "trust"    In    the   Neb.    Anti-Trust    law    includes    combinations 

In   restraint  of  competition   in   Insurance 406 

The  business  of  Insurance  Is  considered   "trade  and   commerce"   within 

Neb.    Anti-Trust   law 406 

APPLICATION. 

[See  Agent;  Forfeiture;   Representations;  Value  and  Valuation;  Warranty.] 

Knowledge  of  agent  of  misrepresentations  In  A  are  Imputed  to  com- 
pany so   as  to   estop   It 25,   97,  130.   154,   250 

"Are  you  the  sole  owner  of  property  to  be  insured?"  is  not  rendered 
false  by  reason  of  fact  that  applicant  although  sole  owner  of 
building   only    owned    one-half   Interest    In    law 33 

Representations  in  application  as  to  other  Insurance  Is-  a  continuing 
warranty  and  must  be  true  with  reference  to  time  of  acceptance 
of  application    56 

Company  may  not  sot  up  conditions  of  policy  Inconsistent  with  the  A     67 

Section   194."ia  Iowa  St.   requiring  A  to  be  attached  to  policy  construed     68 

Making  A  for  Insurance  creates  obligation  to  pay  premium  even  though 

A  contains   no   express  promise   to   pay 78 

A  Itself  Is  admissible  to  contradict  statement  of  applicant  that  he  did 

not    read    same 80 

Where  aprent  propounds  questions  and  writes  answers,  his  acts  are  acts 

of    company    97,  270 

"So  far  as  you  know  or  believe"  in  last  question  relating  to  applicant's 

present  state  of  health,   should   not   be   read   Into   previous  question  113 

Statements  in  A   to  avoid   policy  under  Sec.   639  Ky.   St.   must  be  both 

material  and  untrue  regardless  of  good  or  bad  faith  of  applicant...   118 

Where  receipt  provided  that  Insurance  would  be  effective  "from  date 
of  medical  examination"  the  medical  examination  contemplated 
was  a  final  examination  and  not  one  retained  by  examiner  under 
agreement    with    applicant 117 
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Under  receipt  reciting  that  if  A  were  accepted  contract  would  be  effec- 
tive from  date  of  medical  examination  there  could  be  no  completed 
contract  until  A  was  accepted  and  approved 117 

When  company  will  be  estopped  by  reason  of  delay  to  say  that  it  did 

not  accept  A 118 

Burden  is  on  company  to  establish  misstatement  in  A 122 

Statements  by   applicant    for   reinstatement   as    to   condition   of    health 

did  not  amount  to  warranties  but  were  mere  representations 122 

Treatment  by  physician  for  what  was  regarded  as  temporary  inflam- 
mation did  not  constitute  consultation 122 

Showing  that  misrepresentations  either  increased  risk  or  were  made 
with  intent  to  deceive  avoids  recovery  under  Sec.  4672  Ala.  Code 
1»07  128 

That  statement  represented  to  be  true  is  false,  does  not  show  either 
intent  to  deceive  or  increase  of  risk.  These  facts  should  be  spe- 
cifically shown    128 

"Warranty"    defined 127 

"Representations"   and   "warranties"   distinguished 127,    179,    811,  418 

"Representations"    defined 128 

Where  statements  In  A  are  representations,  a  misstatement  will  not 
avoid  recovery  unless  knowingly  and  wilfully  made  with  intent 
to    deceive    128 

Where  policy  stipulated  that  statements  In  A  In  absence  of  fraud 
should  be  deemed  representations,  such  statements  under  rule  that 
uncertainties  are  resolved  In  favor  of  insured,  are  representations 
even  though  A  recited  that  statements  were  made  as  inducement 
to  Issuance  of  policy 128 

Intentional  concealment  of  material   facts  constitutes  fraud 128 

Concealment  of  fact  material  to  risk  is  equivalent  to  a  false  repre- 
sentation that  it  does  not  exist 128 

Aspiration  of  chest,  as  a  matter  of  law.  is  a  surgical  operation 129 

Oral  agreement  made  by  agent,  which  should  have  been  written  in  A, 

will  not  merge  in  A  so  as  to  prevent  parol  evidence  thereof 130 

Company   having  received   and   retained    money   paid   by   applicant   will 

not  be   heard  to  repudiate  A 180 

Residence   of   Insured    Is   question    for   Jury    notwithstanding   statement 

In  A  that  his  residence  was  In  a  .certain  state 132 

Failure  to  return  premium  upon  learning  of  misstatement  In  A  Is 
waiver  of  such  misstatement  and  furnishes  no  defense  to  Insured 
In  action  on   premium   note 187 

Where    A    was    made    out    by    insurer's    agent,    misstatements    therein 

would  not  avoid  policy   187,   295,  805 

False  warranty  as  to  place  of  birth  and  residence  avoided  policy  with- 
out reference  to  materiality  of  answer 139 

Aflftrmatlve  warranties  are  suflftclently  complied  with  if  substantially 
true,  if  not  substantially  true  then  without  reference  to  materiality 
they  avoid  contract    188 

Warranty  that  applicant  had  never  been  connected  with  manufacture 
of  spirituous  liquors  when  In  fact  he  had  as  a  boy  worked  as  a 
hand  about  his  father's  still  was  false  and  avoided  recovery 139 

False  warranty  as  to  number  of  sisters   and  brothers  living  and  dead 

forfeits  policy    189 

Mo.  St..  providing  that  no  misrepresentation  shall  avoid  policy  unless 
material,  applies  to  provision  of  policy  that  same  shall  not  be- 
come effective  if  insured  be  not  In  good  health  at  time  of  delivery  149 

Knowledge  of  agent  that  insured  had  been  in  hospital  after  slight  op- 
eration was  Insufllclent  to  show  waiver  of  misrepresentation  of  ex- 
istence of  heart  disease 149 

A  Is  unnecessary  exhibit  In  action  on  policy 154,  286 

Instruction  that  representations  referring  to  Immaterial  matters  would 
not  defeat  recovery  was  proper  where  A  made  all  statements 
therein  representations   '. 158 

Instruction  that  representations  resulting  from  mistake  or  otherwise, 
unless  fraudulent,  would  not  avoid  policy,  was  proper  where  policy 
made  statements  In  A  representations  In  absence  of  fraud 158 

A  not  Incorporated  in  policy  Is  no  part  of  contract 161 

Warranty  In  A  for  reinstatement,  based  upon  original  A,  Is  no  cause  for 
forfeiture  where  company  was  precluded  from  relying  upon  state- 
ments In  original   A 174 

Statement  In  A  to  have  been  material  must  have  been   Inducement  to 

contract   179 
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Failure  of  applicant  to  state  that  he  had  been  sick  with  malaria  and 

had  been  attended  by  physician  therefor  was  immaterial 179 

Under  N.  C.  law,  providing  that  false  statements  in  A  shall  not  avoid 
policy  unless  material,  stipulation  by  parties  that  statements  there- 
in are  Inducements  to  contract  is  without  effect 180 

Applicant  may  refuse  to  receive  policy  different  from  that  applied  for  188 
Where  husband  filed  A  and  paid  premium  on  policy  on  life  of  wife,  he 
was  her  agent  and  representations  made  by  him  were  made  as  her 

agent    18» 

Where  beneficiary  knew  that  his  wife,  the  insured,  was  afllicted  with 
fatal  malady,   he  will  not  be  heard  to  say  that  wife  was  ignorant 

of  her  condition 189 

Concealment  of  fact  of  previous  illness  will  avoid  policy,  if  disease  was 

of  such  character  as  to  enhance  risk 190 

Statement  that  applicant  had  not  consulted  physician  and  had  not  been 
afflicted  with  any  disease  Is  not  rendered  false  by  reason  of  appli- 

can  having  consulted  physician  for  ecsema 191 

"Serious  disease"   is  one  that   permanently   impairs   health 192 

Having  failed  to  attach  copy  of  A  to  policy  as  required  by  Ky.  statute, 

company  could  not  offer  evidence  of  misrepresentations 192 

Annotation:      "Effect  of  delay  in  passing  upon   A" 198 

Answers  to  questions  in  A  may  not  be  modified  by  parol  evidence  ex- 
cept on  ground  of  fraud 195 

Answer  to  question  as  to  consultation  with  physician  constituted  a  war-'* 
ranty    202 

Whether  question  "how  long  since  you  were  attended  by  a  physician" 

means  "how  long  since  you  were  last  attended"  is  for  Jury 202 

WTiere  answers  are  warranted  to  be  true  to  best  of  applicant's  knowl- 
edge, question  to  be  determined  is  not  whether  they  were  untrue 
in  point  of  fact  but  whether  they  were  untrue  to  the  best  of  the 
applicant's    knowledge 208 

What  constituted   "good   health"   is  a  question  of  fact 208 

Evidence  considered  and  held   to  show   false  warranty  as   to  soundness 

of  health   206 

Tex.  St.  providing  that  misrepresentations  shall  not  avoid  recovery  un- 
less material  to  the  risk  assumed,  has  reference  to  risk  at  the 
time  of  Issuance  of  policy  and  not  when  death  occurs,  consequently 
existence  of  condition  that  would  have  caused  company  to  refuse 
to  Issue  policy  even  though  not  contributing  to  death  should  be 
taken   as  material   to   risk   assumed 208 

"Statements  in  A  will  not  be  construed  to  be  warranties  except  where  it 

clearly  appears  that  such  was  intention  of  parties 218 

What  proof  of  false  statement  in  A  is  sufficient  cause  for  forfeiture...   219 

That  A  for  reinstatement  was  signed  by  secretary  of  local  lodge,  af- 
forded no  defense  to  society 220 

Provision  of  by-laws  that  misrepresentation  in  A  shall  be  cause  for  for- 
feiture, efrpctually  writes  A  Into  policy  as  part  thereof 221 

Evidence  held  Insufficient  to  show  that  assured  was  afflicted  with  tuber- 
culosis at  the  time 223 

Breach  of  warranty  cannot  be  predicated  upon  failure  of  agent  to  prop- 
erly  record   applicant's   answers 224,   242,   270,   315 

Question   as  to  rejection,   being  among  questions  relating  to  defendant 

order,  held  to  relate  to  rejections  by  the  order 224 

Failure  to  disclose  that  local  examiner  of  another  society  had  given  it 
as  his  opinion  that  assured  would  be  rejected,  did  not  render  an- 
swer  of    "no"    false 224 

Act  of  local  secretary  signing  Insured's  name  to  application  for  change 

of  beneficiary.   In  presence  of  Insured,  was  binding  on  insured 225 

Evidence   considered   and   held   to  show  that   Insured   was  not   addicted 

to   the    excessive   use    of   Intoxicants 228 

Evidence  considered  and  held  to  sustain  finding  that  insured  had  never 

had   consumption    228 

Instruction  requiring  Jury  to  find  for  company  if  every  question  in  A 
was  not  properly  answered,  was  as  favorable  to  company  as  it 
should    have    been    228 

Negative  answer  to  question  as  to  previous  refusals  of  examiner  to 
recommend  A  Is  false  where  examiner  for  defendant  company 
previously   refused   to   recommend    A 231 

Breach  of  warranty  as  to  family  history  Is  material  and  avoids  re- 
covery       231 

A   and  medical  examination  are  parts  of  fraternal   benefit  contract....   231 
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At    common    law    warranties    were    taken    to    be    literal    truth    of   facts 

stated 23$ 

That  applicant  had  undergone  operation  8  years  before  A,  which  opera- 
tion had  impaired  his  health,  was  material 238 

Failure  to   disclose   fact   that   applicant   had   suffered   from   diabetes,   or 

other  ailments  affecting  general  health,  avoided  recovery 233 

Written   A   Is  merely  proposition  to  make   contract  and   Is   not   binding 

until   accepted 236 

A.  though  referred  to  in  policy  and  made  part  thereof,  need  not  be  set 

out    as   an   exhibit 286 

A,  when  referred  to  In  policy,  constituted  part  of  contract 236 

Upon   acceptance   of   written    A,    It,    together   with    written   acceptance, 

would  constitute  contract 286 

Where  written  A  is  accepted  orally  such  A  need  not  be  filed  as  an  ex- 
hibit In  action  on  the  contract  thus  consummated 236 

Where  Insured  contracted  that  statements  In  application  should  be 
.  warranties  and  should  forfeit  insurance  if  not  true,  beneficiary 
could    not    question    materiality 240 

Warranty  that  applicant  had  abstained  from  nse  of  Intoxicants  for 
certain  time  cannot  be  construed  to  mean  that  he  had  abstained 
from    Intemperate    use    of    intoxicants 240 

Treatment  for  headache  at  office  of  physician  does  not  constitute 
consultation  with  a  physician  or  amount  to  a  treatment  for  an 
"aliment"    242 

In  order  to  constitute  a  consultation  with  physician,  or  a  treatment 
for  an  ailment,  the  disorder  must  have  been  of  a  substantial  na- 
ture  and   not   a   functional   temporary   Indisposition 242 

That  applicant   was  initiated   into  local   lodge  would  not   render  society 

liable    where    A    had    not    been    accepted 251 

Statements    warranted    to    be    true    and    made    a    part    of    contract.    If 

untrue,    avoid    recovery    whether   material    or   not 252 

Where  there  is  nothing  in  A  or  policy  tending  to  show  that  state- 
ments were  to  be  considered  as  warranties  they  will  be  deemed 
representations    258 

"How   long  since   you    were   attended    by   a  physician?"    Is   not   open   to 

construction    that    it   called    for   first   time    applicant    was   attended.  .253 

To  establish  breach  of  warranty  it  devolved  upon  company  to  prove 
execution  of  A,  that  answers  were  as  recorded  and  that  such 
answers    were    false 256 

Where  statements  as  to  health  were  warranted  to  be  true  and  same 
were  untrue,  and  such  statements  were  material,  then  It  was 
breach  of  warranty  even  though  Insured  did  not  know  statements 
were   untrue 257 

Where    applicant    knowingly    makes    false    answers    as    to    his    health 

there  can   be   no  recovery 158 

Statement  by  applicant  that  he  drank  one  glass  of  beer  per  day, 
when  in  fact  he  used  intoxicants  to  excess,  is,  as  matter  of  law, 
material    to    risk '.    158 

Burden  of  proving  falsity  of  statements  in   A  and   materiality  thereof. 

Is  on   company 158 

Burden    is    on    plaintiff    to    prove    that    agent    in    writing    A    perverted 

facts   158 

Where  A  declared  that  answers  were  complete  and  true,  evidence 
was  inadmissible  to  show  that  answers  were  not  truly  recorded 
by   agent - 159 

Parol     evidence     held     admissible     to     explain     meaning    of    expression 

"G.    A.    D.    20    Pay" 171 

False  statements  as  to  previous  rejection  is  material  within  Sec.  688 
Ky.  Stat,  providing  that  misrepresentations  shall  not  avoid  recov- 
ery   unless    material 269 

Where  answers  written  in  .\  were  suggested  by  agent  or  made  by 
him  from  his  own  knowledge.  Insurer  is  estopped  to  rely  on  their 
falsity     269 

Where  agent  writes  down  only  what  he  conceives  to  be  essential, 
company  will  be  estopped  to  predicate  breach  of  warranty  on 
such    answers . 270 

Statement   of  agent   that   it   was  not  necessary  that  certain  answers  be 

written   in  A   was  admissible   to  prove  estoppel 271 

Acceptance   of   assessments    with   knowledge   of   falso   statements   in    A 

is    waiver   of   forf iture 271 

Evidence    to    effect     that    questions    In    A    were    not    answered     Is    not 

Incompetent  as   tending  to   vary   written   instruments 271 
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"Uavp   you    at    any   time   used    alcoholics   to    excess?"      "What   Is   your 

dally    consumption    of    liquors?"    construed 277 

Under  Pa.  St.,  no  breach  of  warranty  is  cause  for  forfeiture  where 
such  warranty  was  made  In  g-ood  faith  and  did  not  relate  to 
matters   material    to   risk 287 

Question  as  to  "Brothers?"  applies  to  one  as  well  as  several  brothers, 

and    as   to   brothers  both    dead    and    alive 287 

Failure   to    require    answers    to    subsequent    questions,    which    by    reason 

of   first   answer   became    irrelevant,    was    not    waiver 288 

"When  did   you    last   consult   a   physician?"    has  reference  only   to   last 

consultation    288 

"What  has  been  your  practice  In  the  past?"  following-  question  as  to 
dally  practice  in  use  of  liquors,  has  /reference  to  past  daily 
practice    288 

Company  may   not   take   advantage   of   Irresponsive   answer 288 

Where  A  Is  set  out  In  policy  it  Is  duty  of  Insured  to  know  that  rep- 
resentations   therein    are    true 294 

Misrepresentations   which    tended    to   Induce   issuance   of   policy   amount 

to    a    constructive    fraud 294 

Where  agent  prepared  A  company  was  estopped  to  controvert  state- 
ments therein  under  Maine  law  providing  that  agents  shall  be 
regarded   as  In  the   place  of  their  principals 295 

Answers    as     to     matters     clearly     within     applicant's     knowledge     are 

warranties     300 

Testimony  that  agent  malie  warranties  in  A  in  absence  of  applicant 
and  without  his  consent  is  inadmissible  as  It  tends  to  vary  writ- 
ten contract 302 

Warranties  by  Insured  that  no  policy  Issued  to  him  had  been  can- 
celed, that  he  had  no  Indemnity  for  any  accident,  and  that  he 
had    no    other   accident    Insurance,    were    material 302 

Pa.   law  providing  that  misrepresentation  in   A  shall  not  avoid   policy, 

unless    material,    applies    to   accident    policy 305 

Whether   or    not    misrepresentation    Is   material    depends    upon    whether 

it  was  of  such  Importance  as  to  lead  company  not  to  contract....    306 

It  was  not  error  to  refuse  to  Instruct  that  If  warranties  were  untrue 
there  could  be  no  recovery  without  also  flnding  that  such  war- 
ranties   were    material 307 

"Representations"    and    "warranties"    as    used    in    Sec.    639    Ky.    Stat., 

dlstingnilshed    311 

Act    of   agent    filling  out    statements   contrary    to    facts   does   not   show 

fraud   on   part   of  applicant 311 

In    absence    of    proof    that    company    would    have    rejected    A    had    it 

known   facts,   question   of   materiality   is   for  Jury 312 

Allegation     In     reply     that     agent     falsely     recorded     answers     Is     not 

departure     315 

"Exposing  buildings"   as  used   in   application   for   marine   policy   meant 

only  such   buildings  as  would   tend   to   Increase  risk 320 

Continuing  warranty.  If  breached,  avoids  recovery  regardless  of  ma- 
teriality        320 

Where  A   and   bond  referred  to  a  schedule,   the  A,   bond,  and  schedule 

constituted    the    contract 340 

Liability   of   applicant    for   title    insurance    where    A    not    accepted    and 

policy   not   Issued 350 

Answer  that  there  had  been  no  shortage  of  which  applicant  knew 
will  not  discharge  Insurer  even  though  there  had  in  fact  been  a 
shortage  of  which' the   applicant   did    not   know 362 

Warranty   that   accounts   of   cashier   were   examined    and    found    correct 

Is  not  to  be  taken  as  a  warranty  of  the  correctness  of  the  accounts  404 

Warranty  as  to  freedom  from  disability  and  that  applicant  had  not 
received  medical  treatment  did  not  have  reference  to  temporary 
aliments     408 

Sec.  639  Ky.  St.  providing  that  statements  In  A  shall  not  avoid  recov- 
ery unless  material,  applies  to  fidelity  Insurance 413 

Statement  that  applicant  would  make  examination  of  books  Is  prom- 
issory representation  and   need   be  only  substantially  true 413 

Broker  Is  applicant's  agent  to  procure  Insurance  and  his  action  in  sub- 
mitting A   containing  false  warranty  was  binding  on  applicant....   425 

Duty  of  umpire   and   appraisers  in   estimating  loss  considered 63 

Misrepresentations  do  not  effect  validity  of  policy  unless  material  to 
risk,  or  unless  by  terms  of  policy  they  are  made  affirmative  war- 
ranties        431 
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Where  it  is  expressly  stipulated  that  representations  are  material,  they 

become    warranties 681 

"Afflrmatlve   warranties"    construed 4tl 

"Promissory   warranties"    construed 4.S1 

False  warranty  as  to  cost  and  model  of  automobile  avoids  policy 481 

Degree  of  care  applicant  for  fldelity  insurance  must  exercise  in  mak- 

infiT  answers , 489 

AFPBAISEBfBNT. 

[See  Arbitration  and  Award.] 

Stipulation  for  A  as  condition   precedent   to  maintenance  of  action   is 

valid,  and  action  brought  before  A  is  premature 7 

Where  policy  required  proofs  to  be  made  within  60  days  and  stipulated 
that  loss  should  not  become  payable  until  60  days  after  delivery 
of  same,  company  could  demand  A  at  any  time  within  60  days 
after  delivery  of  such  proofs 7 

Silence  of  agent  when  asked  if  an  A  was  desired,  does  not  constitute 

a  waiver  thereof 7 

Under  Sec  8691  R.  S.  Ohio  providing  that  foundation  walls  shall  not 
be  considered  as  part  of  building  value  of  foundation  did  not  enter 
into  A  of  loss  even  though  risk  expressly  included  foundation 29 

Where  there  was  a  total  loss  of  insured  property  no  A  was  necessary 

though  policy  made  A  condition  precedent   to  suit 64 

Whether  there  had  been  misconduct  on  part  of  appraisers  was  matter 
of  defense  at  law,  and  it  was  therefore  proper  to  sustain  demurrer 
to  cross  bill  setting  up  misconduct  of  appraisers 68 

Burden  is  on  company  to  show  that  appraisers  proceeded  improperly, 

where  validity  of  A  was  questioned   by   it 68 

Duty  of  umpire  and  appraisers  in  estimating  loss,  considered 68 

Provision   that   "appraisers  together  shall   then   estimate   and  appraise 

loss"  does  not  require  them  to  view  property  together 68 

That  appraiser  failed  to  attend  at  umpire's  office  did  not  render  void 

award  signed  by  umpire  and  other  appraisers 64 

Commencement  of  suit  before  A  was  made  was  not  premature  where 
failure  to  make  A  was  due  to  inability  of  appraisers  to  agree  upon 
umpire   70 

Estimate  of  loss  by  appraisers  giving  sound  value  and  loss  in  aggre- 
gate is  not  sufficient  compliance  with  policy  requiring  statement 
of  sound  value  and  loss  on  each  particular  item 76 

Denial  of  liability  waives  requirement  of  A 82 

APPROXIMATE  CAUSE. 

[See  Earthquake;   Proximate  Cause.] 

ABBTTRATION   AND  AWARD. 

[See  Condition  Precedent;  Policy.] 

Evidence  considered  and  held  to  show  misconduct  of  arbitrator  ap- 
pointed by  company 18 

That  amount  of  loss  as  found  by  trial  court  greatly  exceeded  amount 
found  by  arbitrators,  is  a  circumstance  to  be  considered  in  de- 
termining whether  award  was  fairly  made 18 

That  appraiser  failed  to  attend  at  umpire's  office  did  not  render  void 

award  signed  by  umpire  and  other  appraisers 64 

Award   is  not   rendered   void   because  arbitrators  misunderstood   blanks 

and  placed  certain  figures  in  wrong  column 98 

Where  award  included  damaged  stock  it  was  error  for  court  to  direct 

that  amount  of  damaged  stock   be  deducted 98 

Provision    for   submission    of    disputes    to    board    of    arbitration    relates 

only  to  claims  involving  disputed   facts 244 

•  ARSON. 

[See  Criminal  Law;   Statutes.] 

In  prosecution  for  A  evidence  as  to  insurance  on  property  was  admis- 
sible to  show  motive 69 

In    prosecution    for    A    It    Is   unnecessary    to   prove    that    insurance    was 

under  a   valid   policy 886 

In  a  prosecution  for  A  It  was  not  error  to  permit  policy  to  be  intro- 
duced without  having  proved  authority  of  insurer  to  do  business..   386 

That  premium  rate  in  town  where  defendant's  property  was  located 
was  higher  than  in  surrounding  towns  was  inadmissible  as  bearing 
upon  defendant's  motive  in  carrying  large  amount  of  insurance....   390 
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Where  defendant  claimed  that  Are  had  been  started  by  a  certain 
woman,  evidence  that  such  woman  owned  property  In  same  block 
as  defendant's  building  was  admissible  as  bearlngr  upon  her  motive 
of  setting  fire   to  defendant's  building 890 

In  a  prosecution  for  A  existence  of  insurance  was  collateral  and  could 

be  proven  by  secondary  evidence 416 

Corporate  existence  of  insurer  need  not  be  proved  in  prosecution  for  A  419 

Belief  of  accused  that  property  was  legally  insured  and  his  attempt 
to  defraud  insurer  makes  out  crime  of  A  regardless  of  whether 
burning  does  in  f^t  defraud  anyone 419 

Evidence  of  over- Insurance  of  property  Is  a  circumstance  bearing  upon 

guilt  of  one  accused  of  A 484 

Elements  of  crime  of  A  considered 441 

To    convict   one   of   crime   of   A    proof   of   guilt   must    be    made   beyond 

reasonable    doubt 442 

Parol  evidence  that  property  was  insured  is  inadmissible  in  prosecu- 
tion   for    A 4.42 

ARTICLES  OF  INCORPORATION. 

[See  Charter;   Contract;  By-Laws.] 

ASSESSBfSNTS. 
[See  Fraternal  Benefit  Orders;  Mutual  Company.] 

Policy,  providing  for  forfeiture  if  A  are  not  paid  by  certain  time,  be- 
comes absolutely  void  and  receiver  may  not  maintain  action  for 
A  alleged   to  have  accrued   thereafter 15,     16 

Unless  a  contrary  intent  is  shown,  requirement  of  notice  will  be  taken 
to  mean  actual  notice,  and  the  mailing  of  notice  which  is  never 
received  will   not  be  sufllcient 39,     40 

Inadvertent   levying  of  A  does  not  constitute  a  waiver 55 

P*ailure   to   give   notice   in   form   required   by   Wis.    laws    renders   failure 

to  pay  A  Ineffective 68 

8.  C.  statute  providing  that  in  action  by  mutual  company  to  recover 
A  it  must  establish  that  protection  had  been  given,  is  unconsti- 
tutional as  to  policies  previously  Issued 72 

Existence   of  unliquidated   claim   affords   no  Justlflcation   for   refuser   to 

pay    A 78 

By-law  providing  that  no  benefits  shall  be  paid  until  all  A  are  satis- 
fled   is  valid  and   self-executing 78 

Under   by-law  providing  for  suspension  of  risk   during  time   A   remain 

unpaid,   tender  of  delinquent   A  after  loss  does  not   remove  default     78 

Demand   for   payment   of   A   after   loss   Is   not   waiver   of   forfeiture   for 

non-payment    78 

Receiving  and   retaining  proofs  of  loss  is  not   waiver  of   forfeiture   for 

non-payment    of    A 79 

Rights  of  parties  to  contract  are  measured  by  policy,  and  assessments 

may  not  be  increased  where  policy  makes  no  provision  therefor...   148 

Where  face  of  policy  shows  old  line  contract,  stipulation  on  back  pro- 
viding  for  additional    A   is  nugatory 148 

Provision  that  amount  required  for  mortuary  purposes  might  be  varied 
to  conform  to  mortality  means  nothing  more  than  that  mortality 
fvnd  might  be  increased  or  diminished  at  expense  of  reserve,  but 
did   not   authorize   increase  of  A 148 

Right  to  Increase  A  must  rest  upon  authority  expressly  and  une- 
quivocally   given 14  8 

Having    contracted    to    insure    at    a   stipulated    rate,    increase    in    A    is 

an   Impairment   of   contract 149 

Where  insured  tendered  amount  due  under  contract,  after  demand  for 
excessive  A,  he  thereby  preserved  his  rights  so  as  to  preclude  a 
forfeiture  so  long  as  company  persisted  In  its  wrongful  demand....   149 

Policyholder  cannot  be  put  in  wrong  by  refusal  to  comply  with  unlaw- 
ful   demand 149 

Having    been    notified    that    nothing    less    than    increased    assessments 
would   be  accepted,  insured  is  excused  from  tendering  any  further  . 
assessments    1<9 

Payment  of  A  on  account  of  matured  claim  shows  that  parties  con- 
sidered contract  to  have  been  effective  for. period  in  which  claims 
matured     169 

Guarantee  deposit,   given  on  account  of  Banker's  Life  policy,   may  not 

be  used  to  pay  A 160 
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Where    excess    paid    into   safety    fund    was    applicable    to    future    A.    A 

made  while  safety  fund  exceeded  specified  amount  was  illegal..  176,  182 
Burden   is   on    company   to  prove   that   A   was   necessary,    was   not   ex- 
cessive, and  was  levied  in  manner  prescribed  by  contract 177 

No  forfeiture  arises  from  failure  to  pay  lllegral  A 177 

Company  could  not  relieve  itself  from  effect  of  invalid  A  by  showlngr 
that    it    was   necessary   to    maintain   margin    in    mortuary    fund    In 

order  to  promptly  pay  losses 177 

Silence  and  Inaction  after  levy  of  lllegral  A  does  not  amount  to  aban- 
donment       177 

A  made   to  supply  deficiency  occasioned   by   unauthorized   payment   of 

losses  on  old  line  policies,  which  company  Issued,  was  Illegal 177 

Right  to  levy  A  is  strictly  construed  and  can  only  be  exercised  when 

conditions  prescribed  in  contract  exist 177 

Refusal  to  pay  lllegral   A  gives  Insured  no  advantage  over  others  who 

paid,  since  unpaid  A  are  deducted  from  benefits  recoverable 178 

Where   company  has  possession  of  funds  applicable  to  reduction  of  A 

it  cannot  declare  forfeiture  for  non-payment  of  A 188 

Conduct  of  accepting  A  after  due  date  waives  prompt  payment 

196,     261.   278 

Provision   that    non-payment   of   A   shall    work   forfeiture    is    valid   and 

self-operative   199 

Where    by-laws   required    notice   of    A,    no    forfeiture    for    non-paym«nt 

of  A  could  be  made  where  notice  was  not  given 199 

Custom  of  giving  notice  of  time  for  payment  of  A  is  binding  on  so- 
ciety and  forfeiture  without  such  notice  is  Ineffective 199 

Where  balance  of  wages  due  insured  were  insufficient  to  pay  whole 
amount  of  dues  accruing  on  first  of  month,  there  could  be  no  re- 
covery for  death  occurring  after  said  time  under  by-laws 203 

Where  collector  received  an  insufficient  amount  without  objection,  the 
society  could  not  question   the  sufllclency  of  payment   as  affecting 

the  validity  of  the  reinstatement I 208 

To  forfeit  Insurance  for  non-pajrment  of  A,  it  was  Imperative  that  no- 
tice with  seal  attached  should  be  given  as  provided  for  by  by-laws  204 
Society  held  not  required  to  apply  money  due  member  for  sick  bene- 
fits to  payment  of  assessments  levied  on  account  of  policy  in  sep- 
arate   class 204 

Where  by-laws  provided  that  benefits  were  payable  only  to  beneficiaries 
of  members  in  good  standing,  It  was  not  necessary  for  society  to 
show    an    expulsion    on    account    of    non-payment    of    A    to    avoid 

liability    205 

By-law  providing  for  forfeiture  for  non-payment  of  A  may  be  waived.   206 
That  names  of  suspended   members  were  still  carried  on  books  of  so- 
cieties would   not   constitute  waiver  of  forfeiture  for   non-payment 

of   A 208 

Where  member  paid  money  to  society  he  was  not  obligated  to  pay  it, 
it  was  duty  of  society  to  apply  same  to  A  thereafter  payable  to 

avoid    forfeiture 208 

Under  by-law  providing  that  by  fact  of  non-pajrment   members  should 

stand  suspended,  non-payment  worked  an  ipso  facto  forfeiture....   210 
Provision    for    suspension    for    non-payment    of    dues    does    not    control 
special  provisions  of  benefit  certificate  forfeiting  Insurance  for  non- 
payment of  A 211 

Validity  of  by-law  providing  for  suspension  of  insurance  during  de- 
linquency of  local  lodge 216 

Although   plan  of  A   proved   impractical,    contract   will   be  enforced   In 

equity   216 

That   local   lodge   had   paid   previous  A   to  prevent  forfeiture,    was  not 

a  wavier  of  forfeiture  for  non-payment  <ff  a  subsequent  A 220 

Officers  of  local  lodge  are  agents  of  order  In  collecting  A,  notwith- 
standing by-law  to  contrary 234 

After  collection  and  retention  of  A  during  life  of  member,  society  may 

not  on  his  death  complain  that  A  were  insufficient  In  amount 286 

Acceptance  of  A,   knowing  that  there   had  previously  been   a  default, 

Is  waiver  of   forfeiture 286 

Evidence    considered    and    held    insufficient    to    sustain   verdict    that    A 

were  paid  at  the  time  plaintiff  claimed  they  were  paid 237 

Where  reply  set  up  refusal  to  receive  assessments  it  was  necessary  to 

prove  such  refusal  to  establish  prima  facie  case 241 
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Under  by-laws  providing  that  If  member  fails  to  pay  for  six  months 
after  receiving  notice,  to  avoid  liability  society  must  establish 
that  notice  was  given  and  received 241 

Local  lodge  may  waive  forfeiture  for  delinquency  In  pajrment  of  A 246 

Failure  to  pay  A  within  time   stipulated   forfeits  insurance 247.  280 

Where  general  officers  had  no  knowledge  of  custom  of  officers  of  local 
camp  to  accept  A  after  due  date,  society  was  not  estopped  to  claim 
forfeiture 248 

Subordinate  lodge  is  agent  of  supreme  lodge  and  may  waive  for- 
feiture for  delinquency  in  payment  of  A 260 

Where  local  lodge  votes  to  advance  money  to  pay  member's  assess- 
ment It  cannot  thereafter  vacate   its  act 251 

Provision  of  by-law  that  "members  may  be  rerated"  Is  prospective....   256 

Rerating  of  A   is  repudiation  of  contract   and   gives  member   right   to 

recover   money    paid 255 

Where   member   tendered    A   to    proper   officer,    and    tender    is    refused, 

society   cannot   claim  forfeiture 266 

In   purely  mutual   company   member  cannot  be   A  for  losses  occurring 

prior  to   his   membership 268 

Where  society   exacts  more  money   than   it   is  entitled  to,   such   excess 

is  held  as  credit  and  is  applicable  to  payment  of  future  A 259 

A  may  only  be  used  for  purposes  designated  by  by-laws 259 

By-law  authorizing  A  when  necessary  to  provide  funds  for  carrying 
out  projects  of  organization  would  not  authorize  A  of  new  mem- 
bers  for   past   losses 259 

Creation  of  emergency  fund  not  provided  for  in  by-laws  is  illegal 259 

A    could    not    be    used    for    purpose    of    accumulating    emergency    fund 

where  by-laws  did  not  authorize  accumulation  of  such   fund 259 

Letters  of  society   to   insured   after  time   for  paying  A   asking  him    to 

reinstate  himself  was  not  waiver  of  forfeiture  for  non-payment...   280 

Where   by-laws  provided   that   non-payment   of  A   would   be   cause   for 

forfeiture  insured  was  charged  with  knowledge  thereof 280 

Where  insured  disappeared,  but  A  were  not  paid  for  full  seven  years, 
It  was  Incumbent  upon  plaintiff  to  show  death  within  time  for 
which  A  were  paid 266 

Society   must   apply  disability   benefits  due   insured   to   avoid    forfeiture 

for   non-payment    of    A 266 

Payment  of  A  by  collector  pursuant    to  agreement   with    Insured   held 

to    have    effected    reinstatement 278 

Company  was  estopped  to  say  that  dues  were  not  promptly  paid  where 
it  failed  to  show  that  dues  so  paid  were  tendered  back  and  tender 
kept   good   by   payment   into   court 273 

That  receipt  was  dated  May  31,   is  some  evidence  of  paynient  on  that 

date    273 

By-law  providing  that  liability  should  not  begin  until  one  or  more  A 
had  been  paid  Is  of  substance  of  contract  and  condition  precedent 
to  society's   liability 274 

Where  payment  of  certain  A  was  condition  precedent,  payment  made 
after  death  of  applicant  was  ineffective,  unless  person  receiving 
same  had  authority  to  waive  by-laws 274 

Where    Illegal    dues    were    included    in    demand,    insured,    to    preserve 

rights,  should  have  tendered  amount  legally  due 276 

Where  by-laws  provided  for  forfeiture  if  A  were  In  arrears  for  two 
consecutive  months,   Insured  who  paid  A  on  Aug.   10  and  died  on 

Sept.  21  was  not  in  arrears 276 

Receipt  of  A  one  day  after  maturity  and  retention  of  same  until  death 

of  member  waives  forfeiture  for  non-payment  at  maturity 278 

Custom   of  collector  of   local    lodge  accepting  A   after  due  date   binds 

society  even  though  it  had  no  knowledge  of  such  practice 278 

Acceptance  of  delinquent  A  while  insured  was  sick  would  not  estop 
society,  where  by-laws  provided  that  acceptance  of  delinquent  A 
rendered  member  beneficial  only  as  to  future  sickness  or  resulting 

death    ^ 284 

"Monthly  A  shall  be  payable  on  or  before  first  of  each  month.     No.  60 

for  January  shall  be  due  on  or  before  first  of  February"  construed  286 
Where   Insured   disappeared   and   then    died,    and    no   A   were  paid    be- 
tween  time   of   payment  of   proceeds   and    his    death,   policy   could 

not  be  reinstated  after  death 288 

Annotation:     "Waiver  by  officer  of  subordinate  lodge  of  forfeiture  for 

non-payment   of    A" 291 
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Contract  relations  of  policyholder  and  company  are  unchanged  by  ap- 
pointment of  receiver,  and  a  policyholder  la  not  estopped  from 
contesting    liability 42 J 

In   action   by   receiver  to   recover  A.   policyholder  cannot   plead   aet-off 

on  account  of  unpaid  claims 423 

Insured   may    plead    set-off    for   unpaid    claims    in   action    by    insolvent 

company  for  assessment 423 

ASSESSMENT  COMPANT. 

[See  Fraternal  Benefit  Orders;  Mutual  Company.] 

Where  policy  did  not  authorize  Increase  of  premiums  and  no  reference 
was  made  to  articles  of  incorporation  or  by-laws,  the  policy  was 
an  old  line  level  premium  contract,  notwithstanding  the  company 
was  orgranized  on  assessment   plan 10^ 

Mo.  non-forfeiture  law  does  not  apply  to  A 115 

Althoufch  policy  provides  for  payment  of  fixed  sums  at  definite  Inter- 
vals it  is  an  assessment  contract  if  provision  is  made  for  levy  of 
assessments  to   meet   any  deficit   that   may  occur ,   115 

By-laws  are  to  be  construed  part  of  contract  even  though  policy  does 
not  expressly  make  them  part  thereof,  where  such  policy  provides 
for  the  levying  of  assessments  but  does  not  state  manner  in  which 
same  shall   be  made llf 

Where  it  was  compulsory  on  association  to  levy  assessments  on  all 
policyholders  to  make  good  inipalrmeni  of  emergency  fund,  the 
contract  was  an  assessment  contract llf 

Assymption  by  old  line  company  of  risks  of  assessment  company  did 
not  change  policy  contracts  from  assessment  contracts  to  old  line 
policies   116 

"Assessment"    and    "Old    Line"   policies,    distinguished 143 

Character   of   contract    is   determined    by   terms   of   contract    regardless 

of  name  of  policy  or  charter  of  company  issuing  It 148 

A,   having  issued   old   line  policy   and   collected  premiums  thereon,   may 

not  thereafter  set  up  ultra  vires  in  avoidance  of  liability 148 

Provision  that  amount  required  for  mortuary  purposes  might  be  varied 
to  conform  to  mortality  means  nothing  more  than  that  mortality 
fund  might  be  increased  or  diminished  at  expense  of  reserve,  but 
did  not  authorise  increase  of  assessment. 148 

Option  to  surrender  policy  and  receive  "a  non-participating  commuted 
policy  payable  at  death  out  of  the  reserve  fund"  is  an  absolute 
promise  to  pay  without  regard  to  assessments  and  Is  wholly  In- 
compatible with   Insurance  on  assessment  plan 148 

ASSETS. 
[See    Bankruptcy;    Insolvency.] 
Expenditure  for  office   furniture  does  not   constitute   A  within  meaning 

of   Corporation   Tax   Act 435 

ASSIGNMENT. 

[See    Gift;   Policy.] 

Failure  to  assign  policy  to  mortgagee  upon  delivery  of  possession  to 
such  mortgagee,  being  on  advice  of  Insurer's  agent,  his  act  estops 
insurer  to  claim   that  policy  should   have  been  assigned 21 

Consent   to   A  of  policy  to  purchaser  of  property   creates  new   contract 

of  insurance  between  insurer  and  such  purchaser 24 

Assignee  of  policy  Is  "the  insured"  within  meaning  of  clause  providing 
that  If  "the  Insured"  procure  other  insurance  there  can  be  no  re- 
covery          14 

Parol  A  after  loss  may  be  made  unless  prohibited  by  policy 29 

In  action  by  assignee  of  a  claim  for  insurance,  evidence  as  to  payment 

by  other  companies  is  Inadmissible 29 

Policy   being  contract   for  payment   of   money,   action   thereon   could   be 

prosecuted  in  name  of  assignee 29 

Policy  of  fire  Insurance  Is  person  contract  and  A  of  same  without  com- 
pany's consent  Is  insufficient  to  vest  any  rights  In  assignee 42 

Policy  may  not  be  assigned  before  loss  without  consent  of  insurer....     42 

Policy  of  fire  insurance  may  be  assigned  after  loss 42 

Difficulty  in  securing  consent  of  company  to  A  does  not  excuse  com- 
pliance with  policy  requiring  such   consent 43 

A  after  loss — assignor  at  such  time  having  no  interest  in  said  prop- 
erty—converts no  rights  upon  assignee 42 
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A   of  policy   to    whlth    Insured    did    not   consent   confers    no    rights   on 

assiirnee   46 

Consent   to   A   without   knowledge  of   forfeiture   arising  out  of  procur- 

ance  of  other  Insurance  is  not  a  waiver  of  forfeiture 66 

Person  may  take  out  insurance  on  own  life  and  thereafter  assign  same 
to  another  having  no  insurable  Interest,  where  not  a  cover  for 
wager  contract 114 

No  writing  is  necessary  to  effect  gift  of  policy.  Delivery  to  donee 
under  circumstances  evidencing  Intention  to  vest  title  in  such 
donee    is    sufficient 114 

A  of  policy  to  one  having  no  Insurable  Interest,  In  consideration  of 
small  sum  of  money  and  agreement  to  pay  future  premiums,  is 
valid    128 

Provision  of  policy  that  A  "shall  be  subject  to  proof  of  Interest"  did 
not  defeat  right  of  assignee  to  proceeds,  the  company  not  object- 
ing to  payment   to   him 138 

A  of  policy  is  not  rendered  invalid  by  reason  of  refusal  of  insured  to 

sign  a  request  that  policy  be  re-written  in  favor  of  assignee 132 

Refusal  of  assignee's  husband  to  pay  premium  note  until  day  of  in- 
sured's death  did  not  render  A  invalid,  the  net  premium  having 
been  paid  by  agent  to  company 138 

Whether  or  not  A   to  person   having  no   Insurable   interest   is   made   as 

cover  for  wager  contract  Is  question  of  fact 135 

Policy  may  be  assigned   to  person  having  no   insurable  interest   if  not 

done  to  cover  wager  contract .135,   186 

After  having  received  premiums  from  assignee,  company  Is  estopped 
to  deny  validity  of  A  on  ground  that  assignee  had  no  insurable 
interest    185 

After  having  received  premiums  from  assignee,  company  cannot  ques- 
tion validity  of  A  without  having  first  tendered  back  premiums 
received   136 

Statement   by  assignee  that   he  was  absolute  purchaser  for  value  was 

sufficient  proof  of  Interest 135 

In  action  by  assignee  to  rescind  policy  and  recover  premium  paid  by 
assignor,  there  could  be  no  recovery  here  assignor  made  such 
payments  knowing  facts  upon  which  action  for  rescission  was  based  136 

Where  policy  has  been  issued  In  a  certain  state  the  right  to  assign  such 

policy  within  such  state  Is  regulated  by  laws  of  such  state 151 

Residence  of  parties  to  contract  of  A  fixes  place  of  contract  notwith- 
standing policy  was  issued  in  another  state 162 

Although     wife's    Interest  '  is    contingent,     her    Joinder    in    assignment 

passes  right   to  proceeds  to  assignee 162 

Annotation:     "Insurable  Interest  as  affecting  assignment  of  policy"...   156 

Where  there  was  evidence  to  show  that  policy  had  been  pledged,  and 
evidence  admitted  as  to  A,  was  Incompetent,  beneficiary  was  en- 
titled   to   proceeds 187 

Straight  life  policies  are  non-negotiable  choses  In  action  and  are  as- 
signable      189 

A  of  policy  to  any  designated  undertaker  Is  in  violation  of  Sec.  289 
R.  S.  Ohio,  prohibiting  making  of  contract  for  payment  of  bene- 
fits to  any  official  undertaker 284 

That  Insured  endorsed  checks  to  assignee  for  benefit  of  creditors,  after 
latter  had  wrongfully  disbursed  insurance  proceeds,  would  not 
estop  him  from  holding  such  assignee  for  his  wrongful  act 881 

A  of  policy  made  three  years  before  general  A  for  benefit  of  creditors, 

cannot  be  said  to  be  a  fraudulent  conveyance  as  against  creditors.   336 

Notice  to  agent  of  company  to  pay  proceeds  to  a  certain  creditor  is 
not  sufficient  to  constitute  an  equitable  A  as  against  trustee  In 
bankruptcy   336 

Check  for  Insurance  proceeds  payable  Jointly  to  insured  and  a  creditor, 
Is  Insufficient  to  create  a  lien  In  favor  of  the  creditors  as  against 
Insured's  trustee  in  bankruptcy 837 

A  of  policy  with  consent  of  company  creates  a  new  contract  between 

assignee  and  company  on  basis  of  terms  of  policy 376 

Assignee    of    employers'    liability    policy    Is    liable    only    for    premiums 

based  upon  wages  of  his  employes  after  the  A 376 

Right  of  action  for  damages  for  tort  is  not  assignable,  consequently 
Insurer  after  payment  obtains  no  rights  against  wrong-doer  under 
an  A  from   owner 386 

Provisions  of  contract  by  which  policies  were  pledged,  held  to  have 
been  broad  enough  to  cover  every  conceivable  obligation  created 
by    pledger 437 

W12-80 
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ATTACHMENT. 

[See  Garnishment;  Statutes.] 

Issuance  of  policies  In  favor  of  claimant  Is  competent  to  show  his  own- 
ership of  property  souerht  to  be  attached  by  another  party 854 

Creditor  cannot  attach   Insurance  money  claimed   by  debtor's  wife  and 

deposited  in  court  by  company  on  suit  of  wife 367 

Effect  of  prior  orders  exhausting  securities  In  hands  of  Superintendent 

of  Insurance,  under  Sec.  8086  Mo.  R.  S.  1899 898 

ATTORNEY'S  FEES. 

[See  Measure  of  Recovery;   Penalty;   Statutes.] 

AUTOMOBILE  INStRANCE. 

[See  Policy,] 

"Collision"   Is  striking  against   another  object   whether  that   object  be 

in  motion  or  not v 406 

What  proof  Is  necessary  where  measure  of  recovery  Is  limited  to  cost 

of   repairs 407 

Evidence  that  defendant  had  insurance  against  liability  for  accidents 
was  not  competent  on  theory  that  it  proved  ownership  of  auto- 
mobile, where  ownership  was  not  in  dispute 419 

False  warranty  as  to  cost  and  model  of  automobile  avoids  policy 431 

AUTOPSY. 

[See  Accident  Insurance.] 

Provision  for  A  does  not  grive  company  exclusive  right  to  perform  A 
nor  to  require  beneflclary  to  notify  it  of  her  intention  to  have  one 
performed   810 

BAILEE  AND  BAILOR. 

[See  Warehouseman.] 

Policy  insuring  bailee  and  providing  for  forfeiture  if  property  of  "in- 
sured" become  encumbered  by  chattel  mortgage,  is  not  avoided  by 
reason  of  mortgage  executed  by  owner,  since  word  "insured"  has 
reference   to   bailee 88 

"Insured"   as  used  in  policy  issued  to  warehouseman  has  reference  to 

such  warehouseman  and  not  owner  of  goods  Insured 38 

Letters  by  bailee  to  bailor  concerning  previous  dealings  between  par- 
ties, held  competent  to  show  agreement  by  bailee  tp  insure  property  829 

Bailor,  having  sued  bailee  for  value  of  property,  thereby  divested  him- 
self of  title  and  therefore  had  no  claim  for  Insurance  thereon....   421 

Where  property  was  destroyed  while  in  care  of  bailee  it  was  competent 
for  bailor  to  waive  tort  and  to  maintain  an  action  ex  contractu 
for  benefit  of  the  usee  named 482 

BANK   DEPOSIT   GUARANTEE   COMPANY. 

[See  Indemnity  Insurance.] 

BANKRUPTCY. 

[See  Statutes.] 

Election  of  trustee  in  B  Is  change  of  interest  avoiding  policy,  notwith- 
standing company  gave  consent  that  the  policies  should  run  in- 
f avor  of  the  receiver  In  B 40 

Appointment  of  receiver  in  B  does   not  constitute  change  of  Interest 

No  change  of  Interest  is  effected  until  trustee  is  named 62 

Agreement  of  B  that  investigation  of  loss  should  not  be  taken  as 
waiver  is  binding  on  B  estate  where  made  in  presence  of  re- 
ceiver  in   B 68 

Complaint  by  trustee  in  B  should  allege  that  his  appointment  was 
made  subsequent  to  loss,  since  his  qualification  prior  to  that  time 
would  have  rendered  policy  void  because  of  change  of  Interest....     87 

Right  to  redeem  policy  conferred  by  Sec.  70a  of  the  Bankrupt  Act  is 
a  personal  privilege  to  bankrupts,  and.  unless  exercised  by  him, 
the  policy  and  not  merely  the  surrender  value  thereof  passes  to 
the  trustee   in  B 126 

Where,  after  filing  of  petition  and  before  appointment  of  trustee  bank- 
rupt died,  surrender  value  of  policy  became  extinguished  and 
proceeds  of  same  became  payable  to  trustee  as  matured  assets 
of  his  estate 12$ 
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Policy,  authorizing  change  of  beneficiary,  gives  no  auch  vested  Interest 

as  will  pass  to  beneficiary's  trustee  In  B j.^ 158 

Under  S.    D.   Laws  bankrupt's  policies  are  exempt  to  extent  of  $5,000, 

notwithstanding  their  cash  surrender  values 327 

Under  Mo.  Laws  policy  payable  to  wife  by  name  is  exempt  notwith- 
standing policy  authorizes  change  of  beneficiary  and  provides  for 
payment  of  specified  values  to  insured  upon  Its  surrender 328 

Notice  to  agent  of  company  to  pay  proceeds  to  a  certain  creditor  Is 
not  sufllcient  to  constitute  an  equitable  assignment  as  against 
trustee    In    B 886 

Check  for  insurance  proceeds  payable  Jointly  to  insured  and  a  creditor 
Is  insufficient  to  create  a  lien  in  favor  of  the  creditors  as  against 
Insured's  trustee  In  bankruptcy 337 

Order  by  insured  for  payment  of  Insurance  proceeds  to  a  creditor, 
made  four  months  before  petition  in  bankruptcy.  Is  a  preference 
of  creditors  and   Invalid  as  against  trustee  in  B 337 

Policy,  payable  to  insured  at  end  of  20  years  if  living,  otherwise  to 
his  wife  if  living,  otherwise  to  his  estate,  is  not  exempt  under 
Mass.  Laws 883 

Policies  payable  to  estate  of  bankrupt  and  available  only  by  surren- 
der If  payment  of  premiums  be  continued,  where  not  assigned  In 
writing,  are  not  such  security  as  can  be  construed  as  collateral .   388 

Executor  of  bankrupt   may   take  advantage  of  paying  to  trustee   cash 

surrender  value  of  policy  so  as  to  be  entitled  to  proceeds  thereof.   884 

Policies  payable  to  estate  of  insured,  having  cash  surrender  values, 
are  not  "property"  but  rather  personal  rights  within  meaning  of 
Bankrupt    Law 884 

Proceeds    of    policy    Insuring    against    total    disability,     collectable    at 

time  of  adjudication,   pass  to  trustee 386 

Expenses  involved  in  collecting  Insurance  money.  In  suit  by  adminis- 
trator, are  payable  out  of  funds  collected  notwithstanding  trustee 
in  B  was  entitled  to  funds 886 

Verbal    contract    pledging    policies,    accompanied    by    their    delivery    Is 

valid  as  against  pledgor's  trustee  In  B 42S 

Assignment  of  surrender  value  of  policy  to  wife  without  consideration 
and  without  her  knowledge,  at  the  time  Insured  was  Insolvent^  Is 
a  transfer  of  property  In  fraud  of  creditors 482 

Where  mortgage  was  void  as  to  creditors  as  preference  of  the  mort- 
gagee creditor,  insurance  proceeds  received  from  mortgaged  prem- 
ises were  a  substitute  for  the  mortgage  and  no  less  a  preference 
than   was  the   mortgage 486 

BENEFICIARY. 

[See  Fraternal  Benefit  Orders;  Insurable  Interest.] 

Pire  policy  issued  In  the  name  of  a  dead  man  as  the  Insured,  Is  valid     SO 

Policy  payable  to  "the  estate  of  M"  is  an  open  policy  protecting  In- 
terests of  any  parties  having  pecuniary  Interest  in   property 65 

Policy   made   payable   to   an  estate    will    be   construed   as   having   been. 

made  to  protect  property  while  In  administrator's  hands 66,  S89 

Amendment  of  policy  by  which  new  B  was  named  vests  title  to  pro- 
ceeds in  such  B  even  though  unknown  by  him  until  after  assured's 
death    108 

Validity  of  policy   payable  to  wife   or   children   does   not   depend   upon 

their  consent   when  contract  was  made 104 

Under  policy  requiring  consent  of  company  to  change  of  B.  such  con- 
sent was  necessary  to  effect  a  change 106 

Under    policy    requiring    company's    consent    to    change    of    B.    Insured 

may   change   B  at  any  time 106 

One  may  Insure  his  life  for  benefit  of  another  having  no  Insurable  In- 
terest   therein    114,  186.  161 

A  sister  has  an  Insurable  interest  In  the  life  of  her  brother 144 

Although  wife's  Interest  Is  contingent,  her  Joinder  In  assignment  passes 

right  to  proceeds  to  assignee 162 

Where  by-laws  authorized  change  of  B.  original  B  had  no  vested  In- 
terest     168,  824 

Policy,  authorizing  change  of  B  gives  no  such  vested   Interest  as  will 

pass  to  B's  trustee  in  bankruptcy 158 

That  wife  was  named  B  In  application,  alone,  would  not  entitle  her  to 

recover  where  policy  contained  facility  of  payment  clause 161 

Person   named   as   B  and  described   as   "wife"    is  entitled    to   proceeds, 

even  though  she  was  not  In  fact  assured's  lawful  wife 168 
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In  absence  of  evidence   Indicating:  that   policy  was  Intended  as  wager 

contract,   B^  or  asslgrnee  need   not  have   Insurable  Interest 163 

Under  policy  taken  out  by  wife  on  life  of  husband,  payable  to  herseff 
and    children,   wife   could   dispose  of   proceeds  by   will   there   being 

no  children    1«8 

Where  policy  was  taken  out  by  wife  on  life  of  husband^  and  wife 
thereafter  died,  statement  of  agent  to  husband  that  affidavit  of 
wife's   death    was   all    that   was    necessary    to    effect    change    of    B 

would  not  estop  company  from  denying  liability  to  new  B 169 

Policy  payable  to  wife,  and  in  event  of  her  prior  death  to  her  children, 

gives   wife  no  vested   transmissible    Interest 175 

The   word    "children"    does   not   include    grandchildren 175,  281 

B  may  exercise  options  guaranteed  by  N.  Y.  non-forfeiture  law 176 

Where  B  paid  premiums  In  pursuance  of  agreement  that  she  should 
have    proceeds    upon    maturity   of    policy,    she    had    vested    interest 

therein   179 

Vested  interest  of  B  upon  her  death  passed  to  her  heirs 184 

Where   proceeds   are   claimed    by   two   persons,    company    is   entitled    to 

inter-pleading    186 

Corporation  has  insurable  interest  on  life  of  its  officers 186 

Policy  may  be  assigned  to  one  having  no  insurable  interest 186 

Only  company  may  raise  question  as  to  insurable  Interest  of  B 186 

Where   insured   executed    Irrevocable   trust    deed   of   policy,    trustee    has 

vested   interest   and   present   title   in  policy 189 

Irrevocable  trust  of  Insurance  policy  is  not  rendered  invalid  by  pro- 
vision  of  policy  authorizing  change   of  B 190 

Under   facility   of   payment    clause,    no    suit    can    be   maintained    except 

by   executor  or  administrator 191 

Conditions   relating  to   change   of  B   are   for  protection  of   insured   and 

do  not  state  condition  precedent  to  such  change 191 

Change   of  B   held   to   have   been   effected   upon   mailing  of   request    for 

change      191 

Annotation:      "Surrender   of   policy   of   ordinary    life    Insurance    without 

consent  of  B" 198 

Annotation:  "Widow's  rights  to  proceeds  of  policy  on  deceased  hus- 
band's life,  payable  to  himself  or  his  estate 198 

Where    B    designated    Is    outside    of    eligible    classes,    proceeds    will    be 

paid  to  such  persons  as  are  authorized  to  be  designated 196.   287 

Where    new    certificate    was   made    payable    to    illegal    B,    B    named    in 

original  certificate  Is  entitled  to  proceeds 196 

"Dependents"    defined 196,   238,   290^   291 

.    Courts  may  control  payment  of  funds  and  require  payment  to  be  made 

only  in  accordance  with  by-laws 196 

Person  who  was  not  member  of  insured's  family  but  to  whose  support 

insured  contributed  is  not  a  dependent '. 196 

Policy    is    not   void    because    of   failure    to    name    beneficiary.      In    such 

case  widow  is  entitled  to  priority  and  may  sue  to  recover 199 

Evidence    considered    and    held    Insufficient    to   show   that   change   of   B 

had  been  procured   by  undue  Influence 199 

Where  amendment,  to  by-laws  provided  for  payment  of  benefits  to  wife 
or  children  only  if  insured  were  killed  within  18  months  from  time 
of  contract,  the  wife  was  entitled  to  recover  notwithstanding  in- 
sured's sister  was  the  B  designated  in  policy 200 

As  between  rival   claimants  it  was  Immaterial  whether  or  not  society 

made  an  investigation  of  the  circumstances  of  one  of  them 200 

Payment  into  court  upon  suit  of  one  of  two  rival  claimants   was   not 

a  recognition  of  plaintiff's  right  to  fund 201 

Where  charter  provided  that  upon  death  of  original  B  proceeds  should 
go    to    insured's    "heir   at-law,"    provisions   of   by-laws    that   Board 
of  Directors  had  sole  power  to  name  new  B  was  without  effect....   202 
Annotation:      "Effect    of   Joining   ineligible    with    eligible    B    in    benefit 

certificate"    206 

Annotation:      "Effect  of  death  of  assured  before  contemplated   change 

of  B  is  complete" 206 

Amendment  of  by-laws  providing  for  distribution  of  proceeds  where 
original   B   died   and   no   new  B   was   named,    was   within   reserved 

power  to  change  by-laws 213 

Provisions  for  payment  to  "widow,  heirs  or  such  B  as  are  desig- 
nated" applies  to  widow  and  heirs  disjunctively 214 
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Testimony  by  beneficiary  that  Insured  stated  that  he  would  treat  her 
as  a  parent  and  would  will  her  his  insurance  if  she  would  care 
for  him,  was  admissible  to  show  Insurable  interest. 216 

Where  evidence  showed  that  B  had  expended  more  than  face  of  policy 
in  caring  for  insured,  there  was  sufllclent  evidence  of  her  insurable 
interest   in   his   life 215 

B  is  competent   to  testify  as  to  facts  tending  to  show  her   Insuraiaie 

interest    215 

Housekeeper  who  served  insured  faithfully  for  years  before  his  death 

is  a  dependent 219 

Evidence   considered   and    held   to   show   that   policy    had    been   altered 

so  as  to  make  it  payable  to  child  instead  of  children 221 

One  not  within  class  authorized  by  laws  of  society  may  not  be  named 

B     222,   289.   247 

Where  doubt  exists  as  to  which  of  two  claimants  is  entitled  to  fund,  it 
should  be  given  to  the  one  having  a  natural  right  rather  than 
to   a   stranger 221 

Designation  of  an  llh^gal  beneficiary  was  equivalent  to  failure  to  des- 
ignate any  beneficiary,  and  proceeds  should  be  disbursed  as  pro- 
vided  In   by-laws 222 

Original   B,    who   had   no  vested    interest,    may   not   question   eligibility 

of   new   B 224 

By  entering  Into  agreement  with  rival  claimants  that  proceeds  should 
be  paid  to  such  of  the  claimants  as  the  court  should  determine, 
was  a  waiver  of  right  to  object  to  ineligibility  of  the  new  B 224 

Act  of  local  secretary  signing  insured's  name  of  application  for  change 

of  B,  in  presence  of  Insured,  was  binding  on  insured 225 

That  name  of  president  of  local  lodge  was  signed  without  authority 
to  application  for  change  of  beneficiary,  was  an  Irregularity  which 
only  society  could  take   advantage  of 225 

Burden   of   proof   was   on   original    B   to   show   that   certificate    payable 

to  substituted   B  was  obtained   without  authority  from   Insured 226 

B   in  benefit   certificate   has   no  vested   interest 231,  255,  28« 

Children  of  deceased   B  are  not   necessary  parties  to  action  on   benefit 

certificate    281 

Declaration  In  by-law  of  objects  of  organisation,  in  itself,  is  no  re- 
striction on  right  of  member  naming  B 284 

That  B  was  not  of  class  entitled  to  be   named   can  be  raised   only  by 

society.   In  absence  of  statute  designating  who  may  be  named ....   284 

By  payment  of  money  into  court  society  waives  objection  to  beneficiary  284 

"T^egal  dependents"  means  those  relying  upon  insured  for  support 288 

By-laws  in  force  at  time  of  member's  death  determine  validity  of  des- 
ignation  of  B 239 

Where  B  named  was  not  eligible  at  time  of  designation,  but,  by 
reason  of  change  of  by-laws,  was  eligible  at  time  of  death  of 
member,   he  was  entitled  to  proceeds f 239 

Brother  Is  a  blood  relative  within  meaning  of  by-law  limiting  pay- 
ment to  persons   who  are  blood   relatives 289 

Letter  expressing  desire  to  change  B.  if  insufficient  to  effect  change  In 

favor  of  new  B,  was  equally  insufllcient  to  divest  rights  of  old  B..   240 

Va.  Code  Supp.  1910  p.  619.  providing  who  may  be  named  B,  is  per- 
missive and  society  may  limit  classes  so  as  to  exclude  part  of 
those   designated   by  statute 240 

Insured  may  not  bequeath  benefits  to  person  Ineligible  under  by-laws..   241 

Where   attempted   change   was   Ineffectual,    original   B   was   entitled    to 

proceeds     241 

To  entitle  B  to  recover,  she  must  bear  the  required  relation  to  insured 

at   time  of  his  death 244 

Rights  of  B  lost  by  divorce  are  not  reinstated  by  reason  of  an  agree- 
ment between   parties  to  remarry 244 

B.  upon  being  divorced  from  Insured.  loses  her  rights  as  B 244 

Under  by-laws  making  proceeds  payable  to  heirs,  on  death  of  B,  child 

of  member  Is  entitled  to  fund  to  exclusion  of  widow 246 

Where  insured,  acting  in  accordance  with  suggestion  of  society,  made 
proceeds  payable  to  estate  and  then  bequeathed  fund  to  friend, 
the  friend  was  entitled  to  proceeds 246 

Widow  is  not  embraced  within  term   "legal  heirs" 247  . 

Any  definite  direction  is  sufficient  to  designate  B,  in  absence  of  specific 

direction  In  by-laws 247 
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Letter  to  society  directing  chariKe  of  B,  accompanlod  by  oflfer  to  pay 
the. transfer  fee,  Is  sufficient  to  effect  change  even  though  by-laws 
are  not   fully   complied   with 247 

Proceeds    of    benefit    certificate   may    be    bequeathed    where    by-laws   do 

not  prohibit 248 

Where  beneficiary  was  to  take  proceeds  for  uses  stipulated  In  will, 
the  persons  named  in  such  will  could  sue  without  intervention  of 
designated    beneficiary 248 

Where  society  did  not  Insist  upon  strict  compliance  with  by-laws  as 
to  change  of  B,  but  paid  money  Into  court,  strict  compliance  was 
thereby    waived 255 

Strict  compliance  with  conditions  relating  to  change  of  B  Is  not  neces- 
sary     255 

B  has  no  vested  rights  and  cannot  complain  that  by-laws  with  refer- 
ence to  change  of  B  were  not  strictly  compiled  with 256 

Where  original   B  died  Insured   could   dispose  of   proceeds  by  will   if  B 

of  such  will   were  within  classes  named   In   by-laws 262 

Member    of    benefit    society    has    no    property    In    fund    promised    to    be 

paid  that  could  be  disposed  of  by  will / 261.  291 

Will   Is  not   "attested  order"    within  meaning  of   by-law   providing  for 

payment  of  benefits  only  on  Insured's  attested  order 261 

B  not  within  classes  named  In  Mass.  St.  acquires  no  interest  by  rea- 
son of  having  been  designated  as  payee 267 

Where  certificate  was  delivered  to  one  who  agreed  to  pay  assessments 
under  agreement  that  B  should  pay  proceeds  to  him,  trust  was 
thus  created  In  his  favor 267 

That  Interests  of  Insured  and  B  were  contingent  did  not  render  Invalid 

trust  Impressed  upon  proceeds  of  benefit  certificate 267 

Trust,  whereby  B  was  to  collect  proceeds  for  benefit  of  a  third  person 
who  paid  assessments,  is  not  invalid  under  Mass.  law  providing 
who  may  be  made  B 268 

One  who  has  been  living  illicitly  with  Insured  could  not  recover  on 
fraternal  benefit  certificate  as  his  widow  under  Md.  law,  although 
designated  by  Insured  aa  his  wife 272 

Acceptance  of  assessments  would  not  estop  company  to  refuse  payment 
to  one  who  lived  illicitly  with  Insured,  where  it  did  not  know  of 
true   relationship  until   after  Insured's   death 272 

Where  classes  of  B  are  prescribed  by  statute  or  charter,  such  provi- 
sions cannot  be  annulled  by  estoppel  or  waiver 272 

Where  policy  of  mutual  company  is  payable  to  designated  person  aa 
"wife,"  such  person  is  entitled  to  proceeds,  even  though  she  be 
living  Illicitly  with  insured  and  even  though  insured  left  lawful 
wife     ^ 272 

Under  Md.  law  relating  to 'mutual  benefit  society  lawful  wife  wa« 
entitled  to  proceeds  rather  than  woman  with  whom  Insured  lived 
illicitly,   notwithstanding  latter  was  designated   as  wife 272 

That  by-laws  of  sortety  provided  for  payment  of  benefits  to  class  out- 
side of  classes  specified  by  statute  does  not  constitute  society  old 
line   company 280 

Brother  is  member  of  "family" 281 

Although  designation  of  B  was  illegal  at  Its  inception.  If  such  B  is 
thereafter  brought  within  classes  entitled  to  be  named,  his  des- 
ignation  becomes  valid 281 

Where  at  time  of  death  of  Insured.  B  by  reason  of  enactment  of  by- 
law had  passed  out  of  classes  that  might  be  designated,  his  desig- 
nation Is  void 281 

By-law  changing  classes  of  persons  who  may  be  made  B  Is  valid 282 

Person  may  Insure  his  own  life  for  any  person  whose  Interest  he  de- 
sires   to    promote 282 

Sec.    289.    R.   S.   Ohio,    prohibiting  contract   for  payment   of   benefits   to 

any   official   undertaker,   Is   constitutional 284 

Assignment  of  policy  to  any  designated  undertaker  Is  In  violation  of 
Sec.  289  R.  s.  Ohio,  prohibiting  making  of  contract  for  payment 
of  benefits  to  any  official  undertaker 284 

Promise  by  Insured  to  wife  that  policy  would  be  kept  In  force  for  bene- 
fit of  their  children  Is  not  enforceable  obligation ^  286 

Under  by-law  providing  that  where  original  B  died,  benefits  should  be 
paid   to  widow,   insured's  second  wife,   and  not  child  by  first  wife, 

•        was  entitled   to  proceeds  where   first  wife  died  and   no  new  ^esig- 

nat  ion   was  made 286 
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That  Insured's  aocond  wife  supposed  that  child  by  first  wife  was  en- 
titled to  proceeds  did  not  estop  her  to  thereafter  make  claim  to 
^         such    proceeds 286 

Under  Sec.  655  Ky.  St.  providing  that  representatives  of  B  shall  be  en- 
titled to  proceeds  as  against  representatives  of  persons  affectlner 
same,  representatives  of  B,  who  died  before  Insured,  were  entitled 
to  proceeds  in  preference  to  his  representatives  where  no  change 
of  deslgmation  was  made 289 

Direction  that  proceeds  should  be   paid   to   "estate"   Is  in  fact  direction 

to  pay  same  to  personal  representative 289 

Where  request  for  change  of  B,  and  fee  was  sent  to  society,  but  before 
action  was  taken  thereon  insured  died,  there  was  sufllcient  change 
of   B 289 

"Dependent"    Is   Intended    to    Include    persons    other    than    members    of 

family,  heirs  or  blood  relations 290 

Annotation :      "Who    is   a    'dependent'  ?" 291 

Certificate  made  payable  to  member  himself  cannot   be  transferred   by 

will  to  persons  not  within  classes  named  In  by-laws 291 

Where  fund  Is  claimed  by  two  persons  and  same  Is  paid  to  one,  the 
other  consenting  and  the  ownership  of  same  depends  upon  con- 
struction of  written  contract,  the  situation  presents  no  ground  for 
equitable  relief 847 

Under  accident  policy  providing  for  payments  to  B   In  event  of  death 

of  Insured,  until  Insured  died  B  had  no  interest  in  policy 810 

Agreement  between  mother  and  wife  that  former  should  collect  policy 
and  pay  proceeds  to  latter  constituted  a  compromise  as  between 
parties   based    upon   a   good    consideration 897 

Evidence   considered   and   held    to  show   that   beneficiary   was  owner  of 

policy  on  life  of  her  mother 415 

BUXS  AND  NOTES. 

[See  Premiums.] 

Note  given  by  Insolvent  for  Insurance  for  term  of  years  was  not  pay- 
ment but  merely  evidenced  debt,  and  receiver  retaining  benefits 
of  such  Insurance  was  chargeable  with  cost  thereof  for  period  of 
continuance  after  his  appointment 19 

Provision   for   forfeiture  for  non-payment   of  premium   note  when   due 

Is   valid 54 

Non-payment  of  premium  note  forfeits  Insurance,  as  such  note  merely 

extended  time  for  payment  of  premium 114 

Agreement  of  agent  to  hold  premium  note  until  policy  was  approved 

and  accepted  by  applicant  Is  binding  on  company 181 

Unconditional  demand  for  payment  of  premium  note  watyes  forfeiture 

for  non-payment  of  such  note 186 

Grace  allowed  for  payment  of  premium  does  not  apply  to  time  for  pay- 
ment of  premium  note 148 

Non-payment  of  premium  note,  under  federal  court  rule,  works  abso- 
lute forfeiture  of  policy 148 

Where  premium  note  was  executed  upon  condition  that  It  would  not  b« 
valid  unless  a  policy  were  Issued,  recovery  on  such  note  could  not 
be  had  where  Issuance  of  policy  was  not  shown 150 

To  establish  that  acceptance  of  note  constituted  rebate,  It  was  Incum- 
bent on  assured  to  prove  that  such  consideration  waa  one  not 
specified  In  policy 160 

Mich.    T^aw,    providing   for    grace    for   payment   of   premiums   does   not 

entitle  Insured  to  grace  In  payment  of  premium  note 164 

Where  applicant  had  been  compelled  to  pay  to  Innocent  holder  of  ne- 
gotiable premium  note  he  could  recover  amount  from  company 
where  policy  tendered  was  not  as  applied  for 188 

Letter  concluding  "I  promise  to  pay  you  or  your  order  the  first  annual 
premium  amounting  to  $68"  Is  a  negotiable  Instrument  within 
meaning  of  N.  Y.   law 886 

Letter  containing  unconditional  promise  to  pay  money  is  a  negotiable 

instrument    848 

That  policy  was  not  of  the  character  which  agent  represented  it  would 

be  is  a  sufficient  defense  to  action  on  premium  note 856 

Where  defendant  was  Induced  to  sign  premium  note  upon  assurance 
of  plaintiff  that  It  was  an  application  for  Insurance,  there  was 
such  fraud  as  would  entitle  defendant  to  judgment  In  action  on 
such    note 411 
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Statements  of  sub-ftgrent  who  aaslsted  general  agrent  in  procurance  of 
application  were  admissible  In  action  by  greneral  agent  on  premium 
note^  as  against  such  general  agent 41S 

Letter  by  company  to  applicant  canceling  policy  for  non-payment  of 
first  premium  was  inadmissible  in  action  by  agent  on  premium 
note  given  for  first  premium 418 

Where  company  waived  prepajrment  in  cash,  maker  of  premium  note 
could  not  avoid  liability  on  theory  that  agent's  failure  to  pay 
premium  in  cash  furnished  no  consideration  for  note 41S 

In  action  on  premium  note  to  establish  defense  of  no  consideration, 
burden  was  on  maker  to  show  that  prepayment  in  cash  was  a  con- 
dition precedent  and  that  company  had  not  waived  prepayment....  416 

BUX  of  DISCOTISBY. 

[See  Pleading;  Practice.] 

Where  plaintiff  alleged  that  proofs  of  loss  had  been  furnished,  com- 
pany was  entitled  to  bill  of  particulars  setting  forth  facu  con- 
cerning making  of  such  proofs 18 

BINDIN6  SlilP. 

[See  Contract;   Policy.] 

BODILY  INFIBBflTT. 

[See  Accident  Insurance;  Policy.] 

BOABD  OF  FIBB  UNDEBWBITEBS. 

[See  Combination;  Rates;  Rate  Association;  Statutes.] 

BOND. 

[See  Agent;   Fidelity   Insurance;   Surety.] 

In  action  on  agent's  B.   complaint  was   not   insufllcient  for  failing  to 

specify  policies  issued  in  violation  of  law 87 

Where   insurer   could    have   defeated   claim,    B   given   to   insurer   upon 

prior  payment  was  not  without  consideration 847 

Term  of  B  fixed  by  statute  and   clearly   expressed   in  B   may  not  be 

shortened  by  fact  that  county  supervisors  called  for  B  for  shorter 

term    40S 

Premium  due  on  surety  B  is  not  loss  contemplated  by  B  undertaking 

to  save  surety  harmless 418 

Surety's  Indemnitor  Is  not  liable  for  expense  of  litigation  of  action  in 

which  surety  was  neither  a  necessary  nor  proper  party 418 

Provision  of  indemnity  B  that  payment  by  surety  shall  be  conclusive, 

is    invalid 428 

BBOKBB. 

[See  Agent.] 

Modified  order,  reducing  amount  of  insurance  desired,  impliedly  author- 
izes B  to  cancel  excess 18 

In  absence  of  special  authority  to  so  do,  B  may  not  accept  notice  of 

cancellation    18 

Whether  Insured  knew  that  original  order  for  insurance  had  been  ex- 
ecuted before  modified  order  to  reduce  amount  of  insurance  was 
immaterial  as  affecting  her  right  to  recover  on  canceled  policy. ...     17 

Where  insured  directed  B  to  cancel  part  of  insurance  without  desig- 
nating what  policies,  it  was  within  the  discretion  of  such  B  to 
cancel  such  policies  as  he  thought  best 16 

Conversation  between  B  and  agent  of  company  concerning  reinstate- 
ment was  admissible  on  theory  that  B  was  insured's  agent  to  can- 
cel policy,  insured  having  authorized  such  cancellation 17 

Although  brokers  are  not  insurers  of  responsibilities  of  companies  from 
which  they  obtain  insurance,  they  must  use  reasonable  care,  skill, 
and  judgment  to  ascertain  responsibility  of  such  companies 17 

Proof  that  policy  procured  through  B  was  void  and  that  company  had 
refused  payment  establishes  a  prima  facie  case  against  B  with- 
out showing  that  suit  had  been  brought  on  the  policy 18 

Delivery  of  renewal  contract  to  B,  there  being  no  application  therefor 

by  insured  and  no  acceptance  thereof,  there  was  no  contract 19 

Where  insured  knew  of  custom  of  B  to  replace  canceled  policies  such 
knowledge  amounted  to  implied  authority  to  replace  any  can- 
celed  policies 81 
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B  may  insure  property  of  owner  for  tatter's  benefit  without  preyious 
authority,  and  such  insurance  will  inure  to  the  benefit  of  the  owner 
upon  subsequent  adoption  of  it,   even  after  loss SI 

B  havlngr  authority  to  substitute  and  replace  canceled  policies,  likewise 

had  authority  to  consent  to  cancellation 81 

That  insured  did  not  know  that  B  had  rewritten  policy  in  another 
company  was  immaterial  where  he  had  directed  B  to  keep  property 
insured     74 

Where  B  placed  insurance  with  defendant,  without  knowledge  of 
owner,  at  sugjffestion  of  defendant's  agent,  defendant  was  not  in 
position  to  say  that  policy  was  issued  at  Instance  of  B  for  benefit 
of  respective  owner. 75 

Annotation:     "Insurance  B  as  agent  for  insured" 101 

Knowledge  of  B,  who  is  not  agent  of  company  at  the  time  of  appli- 
cation, is  not  notice  to  company 294 

That  agent  dealt  with   B  as   agent  of  Insured  is  not  conclusive  proof 

that  policy  waa  not  issued  upon  individual  credit  of  B 880 

Agent  having  issued  policy  on  Individual  credit  of  B  could  not  cancel 

same  without  returning  premium  to  Insured,  he  having  paid  B....   880 

Delivery  of  policy  to  B  and  his  collection  of  premium  amounted  to 
payment  and  precluded  agents  from  canceling  policy  for  non- 
payment of  premium 880 

That  B  was  acting  as  insured's  agent  could  not  be  shown  by  admis- 
sion of  such  B 417 

B  is  applicant's  agent  to  procure  insurance  and  his  act  In  submitting 

application  containing  false  warranty  was  binding  on  applicant....   426 

BUHiDINO  CONTRACT. 

[See  Indemnity  Insurance;  Principal  and  Surety.] 

Failure  of  obligee  to  reserve  part  of  contract  price  is  no  defense  to 
fraud  in  action  brought  by  materialmen,  such  bond  undertaking 
also  to  protect  materialmen 880 

"Labor  done  and  material  furnished"  as  used  in  contract  of  surety- 
ship   construed 880 

Under  policy  taken  out  by  Qwner  on  property  in  process  of  construction 
payable  as  interest  may  appear,  contractor  who  furnished  work 
and  material  had  an  insurable  interest  to  extent  of  contract  price.   844 

Under  policy  taken  out  by  owner  and  covering  loss  to  contractor,  such 
contractor  upon  destruction  of  building  is  entitled  to  receive  out  of 
Insurance  proceeds  value  of  all  lumber  brought  upon  the  premises 
even  though  not  attached  to  building 844 

Under  bond  Indemnifying  against  claims  for  "material  furnished" 
surety  did  not  Insure  payment  by  contractor  of  bill  for  coal  used 
In    work 856 

Provision  of  surety  bond  "that  said  surety  shall  be  notified  in  writing 
of  any  act  or  default  •  •  •  which  may  involve  a  claim  for 
lossf'    construed. 859 

Material  changes  in  B  discharges  surety 879 

Advancement  by  owner  to  contractor  on  personal  note  of  such  con- 
tractor, authorizing  application  of  future  installments  of  contract 
price  to  reduce  same,  was  not  a  payment  within  meaning  of  B, 
discharging  surety 879 

Surety  on  bond  of  contractor  is  not   liable  for  amount  of  private  loan 

made  by  owner  to  contractor  which  was  used  in  performance  of  B  879 

Payments  to  contractor,  who,  after  default,  was  employed  to  superin- 
tend work  of  construction,  does  not  discharge  surety 879 

Owner  Is  not  obliged  to  notify  surety  of  having  undertaken  completion 

of   work  on  default  of  surety 879 

Surety  on  contractor's  bond  Is  liable  for  premiums  paid  for  liability 
Insurance  on  employes  by  owner  who  undertook  completion  of  work 
on   default    of    contractor 880 

Surety  on  contractor's  bond  was  not  liable  to  obligee  for  renewal 
premiums  paid  after  default  of  contractor,  where  from  beginning 
premiums  were  payable  by  obligee 880 

Money  paid   by  obligee  for  auditing  books  of  contractor  who  defaulted 

was   no  part  of  surety's  liability 880 

Payments    to    contractor    while    In    default    to    materialmen    does    not 

discharge    surety 884 

Surety  Is  not   released  because  at  time  of  payment  of  laat  installment 

of  contract  price  the  work  was  incomplete 385 
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Evidence  considered   and   held   that  acta  of  obligee  did   not   amount   to 

an  extension  of  time   discharging  surety 387 

Obligee    In   bond,   securing  performance   of   B,    need    not   give   notice   of 

default  until  time  for  completion  of  work  haa  expired 387 

Although  B  authorized  changes  in  work  surety  is  not  bound  where  a 
substantially  different  contract  Is  made  with  third  party  under- 
taking to   complete   work 404 

Measure    of    liability    of    surety    on    sub-contractor's    bond    where    Bub- 

contractor   defaults 7 419 

Failure  to  retain  part  of  contract  price  as  bond  required  releases  surety  420 

Failure  to  give  notice  of  default  of  sub-contractor  released  surety  even 

though  time  for  completion  of  contract  had  not  expired 420 

That  municipal  bond  was  referred  to  In  bond  as  having  been  entered 
Into  under  an  ordinance  different  from  that  under  which  It  ac- 
tually was  made  was  an  Immaterial  variance 425 

Supplemental   agreement   for  obligee's   cooperation   in   work   would    not 

release   surety 427 

Surety  on  bond  of  building  contractor  Is  liable  for  difference  between 
contract  price  and  actual  cost  of  construction  not  exceeding  face 
of  bond  where  contractor  defaulted  and  work  was  completed  by 
obligee    427 

Contractor,  upon  destruction  of  property.  Is  entitled  to  share  In  pro- 
ceeds of  Insurance  taken  out  by  owner 438 

Failure  of  owner  to  procure  Insurance  as  required  by  B  did  not  dis- 
charge   surety 441 

Bl  RDEN  OF  PROOF. 

tSee    Evidence:    Pleading] 

Company   has  burden  of  establishing  defense   of  vacancy 21 

Breach  of  iron  safe  clause  Is  defense  and   must  be  proved  by  company     38 
Evidence  held  to  establish  prima  facie  case  for  Insured,  casting  burden 

on  company  to  prove  facts  depriving  plaintiff  of  right  to  recover..      66 
Burden  is  on  company  to  show   that  appraisers  proceeded   Improperly, 

where  validity  of  appraisement  was  questioned  by  it 68 

Burden  of  proving  defense  of  false  swearing  Is  on  company 91.     88 

Burden  Is  on  Insured  to  prove  that  title  was  as  represented 92 

Insured  has  B  that  agent  had  notice  of  other  Insurance 94 

Burden  of  proving  suicide  Is  on  company 117.  217 

To  establish  defense  of  non-payment  of  premium,  B  was  upon  com- 
pany to  prove  non-payment  of  same  and  that  notice  of  forfeiture 

had   been  mailed   as  provided   by   N.    Y.    Laws 121 

B  Is  on  company  to  establish  misstatement  In  application 122.  158 

Company  has  B  of  establishing  breach   of  conditions  of  policy 184 

Where  statements  were  merely  representations,  burden  was  on  com- 
pany   to    show    falsity,    fraudulent    Intent,    and    that    policy    would 

not   have  been  Issued   had   no  fraud   been  practiced 128 

Company  has  burden  of  proving  that  assured  authorized  It  to  apply 
money  In   Its   hands   to  payment  of  policies  on   lives   of  wife   and 

mother   160 

Burden  Is  on  company  to  prove  giving  of  notice  of  forfeiture  provided 

for  by  N.   Y.   Law 165 

Burden  of  proving  falsity  of  statements  In  application  and  materiality 

thereof  Is  on  company 168 

Burden  Is  on  plaintiff  to  prove  that  agent  In  writing  application  per- 
verted   facts 158 

Company  has  burden  of  proving  that   insured  was  not  in   good   health 

at  time  of  delivery  of  policy .'  166 

In  action  to  recover  renewal  commissions.  B  was  on  company  to  show 

that   premiums   had   not    been   collected 16S 

Where  person  Is  shown  to  have  been  alive  at  particular  time,  presump- 
tion of  life  continues,   and   B  of  death   Is  on  party  asserting  it 170 

Burden   Is   on   company   to   prove   that    assessment   was   necessary,    was 

not  excessive  and  was  levied  In  manner  prescribed  by  contract....   177 
Courts  will  Indulge  in  no  presumption  favorable  to  forfeiture  and  bur- 
den to  establish  one  Is  on  party  Invoking  It 188 

B   Is  on   defendant   to   prove  suicide  by   evidence   that   will    exclude   all 

reasonable  probability   of  death    being  otherwise   caused 217 

B    is  on   society   to   prove   forfeiture   of   insurance   by    reason   of   use   of 

Intoxicants    228 

B  was  on  original  beneficiary  to  show  that  certificate  payable  to  sub- 
stituted beneficiary   was  obtained  without  authority   from  insured..    225 
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In  suit  on  policy,  filed  two  years  after  Insured's  disappearance,  B  was 
on  plaintiff  to  prove  death,  the  presumption  then  beinR  that  he  was 
alive    226 

B  is  on  plaintiff  to  show  that  insured  was  not  in  sound  mind   when  he 

committed   suicide 229 

Burden    of   proving:    that    insured    enjfaRed    In    prohibited    occupation    is 

on   society 249 

To  establish  breach  of  warranty,  it  devolved  upon  company  to  prove 
execution  of  application  that  answers  were  as  recorded  and  that 
such  answers  were  false 256 

Plaintiff  has  B  that  Insured's  death  was  result  of  accident 260.   294 

B  is  on  plaintiff  to  show  that  insured's  death  resulted  from  accidental 

means  313 

B  is  on  company  to  show  that  atrophied  leg  is  bodily  infirmity 315 

Where   assured   relies  on   an   estoppel,   the   B   Is  on   him   to   prove    each 

constituent  fact  Involved  in  such  estoppel 854 

In   action    to   annul    contract    for  want   of   mental   capacity,    B   was   on 

plaintiff     , 402 

Requirement  of  monthly  examination  of  account  is  a  condition  subse- 
quent,   burden   of  proving:  which    is   on    company 403 

In  action  on  premium  note  to  establish  defense  of  no  consideration,  B 
was  on  maker  to  show  that  prepayment  in  cash  was  a  condition 
precedent   and  that  company  had  not   waived  prepayment 416 

Failure  to  exercise  ordinary  care  in  examining:  accounts  of  employe  is 

an  aflnrmative  defense,  burden  of  proving  which  is  on  Insured 414 

In  action  by  receiver  to  recover  assessment,  B  was  on  defendant  to 
prove  lllegrallty  of  policy  on  grround  that  company  had  never  quali- 
fied to  do  business 422 

To  convict  one  of  crime  of  arson,   proof  of  (fuHt  must  be  made  beyond 

reasonable  doubt 442 

• 
Bl^OLART  INSUBANCE. 
[See    Policy;    Risk.] 

Employment  of  workman  to  paint  house  and  relay  floors  "did  not  con- 
stitute cltang:e  in  conditions  and  circumstances  of  the  risk"  within 
meaning  of  burglary  policy   335 

Complaint  in  action  on  burglary  policy  should  .have  alleged  that  money 
Was  abstracted  by  the  use  of  tools  from  both  the  safe  and  Inner 
steel   burglary   proof  chest 374 

Working  secret   combination   on  safe   does  not  constitute  an   entry   by 

use  of  tools  within  the  meaning  of  burglary  policy 374 

That  company  had  disputed  manner  In  which  burglar  effected  an  en- 
trance to  safe  would  not  estop  It  on  appeal  from  asserting  that  the 
evidence  did  not  support  a  finding  that  the  Inner  chest  had  been 
so  entered  375 

Under  policy   excepting   liability   If    books   were   not    kept   sufficient    to 

show  actual  loss,  it  was  error  to  refuse  Instruction  that  there  could  be 

no  recovery  If  books  of  such  character  were  not  kept 426 

BVKIAI.  ASSOCIATION. 

[See  Mutual  Company.] 

Assignment  of  policy  to  any  designated  undertaker  Is  In  violation  of 
Sec  289,  R.  S.  Ohio,  prohibiting  making  of  contract  for  payment  of 
benefits  to  any   official  undertaker 284 

Sec.    289,   R.   S.    Ohio,   prohibiting  contract   for  payment   of   benefits   to 

any  official  undertaker,  is  constitutional 284 

BY-LAWS. 

[See  Constitution  and  By-Laws:   Mutual   Company.] 

Where  by-laws  were  not  attached  to  policy  as  provided  by  Oa.   St.   It 

was  error  to  admit  same  In  evidence 89 

B  providing  that  removal  of  goods  shall  not  Invalidate  Insurance,  pro- 
viding building  into  which  they  are  moved  Is  Insurable,  Is  valid..     68 

B  of  mutual  company  prohibiting  Insurance  of  certain  kinds  of  build- 
ings Is  binding  on  members 68 

B   of  mutual   company   are   part  of  contract   although   no   reference   Is 

made  to  same  In  policy 82 

B  of  benefit  society  are  part  of  contract 82,  274 
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Allegation  that  copy  of  B  was  delivered  to  insured  at  time  of  issu- 
ance of  policy  is  sufficient  allegation  that  they  were  in  force  at 
that   time    82 

B  are  to  be  construed  part  of  contract  even  though  policy  does  not  ex- 
pressly make  them  part  thereof,  where  such  policy  provides  for 
the  levying  of  assessments  but  does  not  state  manner  in  which 
same  shall  be  made 116 

Uuder  reserved  power  to  amend  B  it  was  no  impairment  of  con- 
tract to  enact  by-law  reserving  20  per  cent,  of  surplus  for  ex- 
penses, company  having  previously  apportioned  surplus  to  policy- 
holder at  end  of  each  year 120 

Rules  of   company  when   brought   to  notice   of  insured   are  binding  on 

him    120 

Where  insured   accepted  receipt  book   with   extracts  from   certain   rules 

and   regulations  therein  printed,  they  became  part  of  contract 120 

Whether  conduct  of  company  In  failing  to  insist  upon  compliance  with 

the  rules  amounted  to  a  waiver  thereof  was  for  Jury 120 

"Dependents"  defined 196 

Under  provision  of  B  that  if  mortuary  fund  does  not  equal  $500 
no  benefits  are  payable,  beneficiary  in  order  to  recover  must  show 
that  there  was  such  an  amount  in  society's  treasury 197 

B  making  final  decision  of  tribunal  of  society,   is  void 197 

Provision  that  non-payment  of  assessment  shall  work  forfeiture  Is  valid 

and  self-operative  199 

Where  B  required  notice  of  assessments,  no  forfeiture  for  non-payment 

of  assessment  could  be  made  where  notice  was  not  given 199 

Members   are   presumed   to   know   B 201,   21S,   248.  249 

Provision  of     B  may  be  waived,  while  provisions  of  charter  may  not  be  201 

B  of  benefit  society  are  construed  most   strictly  against  the  society...    204 

Mutual   benefit   society  has  Inherent   right  to  change  by-laws,   but   may 

not  by  amendment   Interfere   with   contract   rights  of  members 218 

Amendments  of  B  providing  for  distribution  of  proceeds,  where  origi- 
nal beneficiary  died  and  no  new  beneficiary  was  named,  was  within 
reserved  power  to  change  B 218 

Provisions  of  policy  contract  control  B  In  confilct   therewith 214 

Validity  of  B  providing  for  suspension  of  insurance  during  deMnquency 

of  local  lodge 215 

Amendment  to  B  placing  old  certificates  in  a  separate  class  and  there- 
by reducing  benefits  provided  for  therein  is  an  impairment  of  con- 
tract   and   void 216 

Society  may  waive  B  or  regulations  designed  for  its  benefit 217 

Constitution,    B   and    other  writings   affecting   rights   of  parties   are   to 

be  liberally  construed  to  promote  objects  of  organization 217 

Provision  of  B  that  misrepresentation  in  application  shall  be  cause  for 

forfeiture,  effectually  writes  application  Into  policy  as  part  thereof  221 

B   providing  for   forfeiture  for  engaging  in   prohibited   occupation   are 

self-executing    222 

Rules  of   benefit  society  are   liberally    construed   to   effect   purposes   of 

society    222 

B  exclu^llng  risk  of  suicide  did  not  apply  where  certificate  was  issued 
prior  to  enactment  of  such  B,  even  though  Insured  surrendered 
old  certificate  and  took  out  new  one  after  such  enactment 229 

That  B  excepted  suicide  within  five  years  after  Initiation,  did  not 
raise  presumption  that  suicide  after  that  time,  sane  or  insane, 
would  not  bar  recovery 229 

Expulsion  of  local  order  and  member  for  failure  to  observe  religious 
obligation,  where  no  hearing  was  given  as  provided  by  B,  will  be 
set   aside 280 

Act  of  directors  asking  plaintiff  if  he  would  forthwith  comply  with  re- 
quirement to  procure  uniform,  held  not  a  waiver  of  forfeiture  for 
previous   failure   to   obtain   such   uniform 280 

Requirement  that   members  procure  uniform   Is  reasonable,   and   failure 

to  comply  therewith  forfeits  right  to  benefits 280 

Declaration  In  B  of  objects  of  organization  in  Itself  is  no  restriction  on 

right  of  member  naming  beneficiary 234 

B  In  force  at  time  of  member's  death  determine  validity  of  designa- 
tion of  beneficiary 239 

While  B  providing  that  agent  may  not  waive  conditions  of  con- 
tract withhold  from  him  power  of  express  waiver,  they  do  not  re- 
late to  waiver  Implied  by  law 240 
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Mlnutea  of  meeting  merely  reciting  repeal  and  amendment  of  B  are 
Insumcient  to  prove  such  facts  where  neither  original  nor  amended 
B  is  set  out 246 

Simultaneous  repeal  and  re-enactment  of  B  preserve  without  Interrup- 
tion  the   re-enacted    portions   of   such    B 246 

Allegation   that   by-law  was  annulled   by  striking  same  out  of  laws  of 

society  is  a  mere  conclusion 24 6 

By-law   providing   for  expulsion   if   member  should   become  member  of 

rival   society   is   valid 249 

Members  of  benefit  society  may  enact  such  rules  as  they  see  fit  to  adopt 

so  long  as  they  are  not  against   public  policy 249 

Beneficiary  must   comply  with   all   reasonable   B 264 

Agreement  to  comply  with  after  enacted  B  does  not  authorize  enact- 
ment of  B  which  charges  policy  previously  issued  with  deficiency 
between  dues  actually  paid  and  rate  of  dues  payable  under  the 
amended    B ;  264 

Change  of  beneficiary,  after  enactment  of  B  reducing  amount  of  policy, 

is  ratification  of  such  B 254 

Agreement  to  be  bound  by  after  enacted  B  has  reference  to  B  relating 
to  member's  duties  and  conduct,  and  does  not  embrace  changes  in 
his   contractual    rights 256 

Provision  of  B  that  "members  may  be  rerated"  Is  prospective 255 

Ambiguity  in  B  must  be  construed  strictly  against  association  to  pre- 
vent    forfeiture 259 

"Where  B  provided  that  non-payment  of  assessment  would  be  cause  for 

forfeiture,  insured  was  charged  with  knowledge  thereof 260 

Amendment  of  B  reducing  amount  of  benefits  is  impairment  of  contract  262 

Reserve  power  to  amend  B  does  not  authorize  society  to  violate  con- 
tract   obligations 262.  290 

Although  Insured  continued  to  pay  assessments  after  amendment  of  B. 
there  was  no  ratification  of  amendment  where  he  refused  to  sur- 
render   original    certificate 268 

Where  benefits  were  payable  in  amount  stipulated  in  B  and  B  were 
amendable,  plaintiff  was  only  entitled  to  such  amount  as  was  pro- 
vided In  B  at  time  claim  accrued 264 

Acceptance    of    certificate    subject    to    rules    thereafter    adopted    binds 

member  by  any  reasonable  legislation  thereafter  adopted 268 

Amendment  of  B  forfeiting  insurance  for  engagement  In  sale  of  Intoxi- 
cants is  not  unreasonable 268 

Where  no  copy  of  B  Is  attached  to  policy  there  are  inadmissible  under 

Section  679.  Ky.   St 270 

Persons  applying  for  membership  in  benefit  society  are  presumed  to 
have  ascertained  limitation  upon  powers  of  officers  as  contained 
in    B 274 

B  providing  that  liability  should  not  begin  until  one  or  more  assess- 
ments have  been  paid  Is  of  substance  of  contract  and  condition 
precedent  to  society's  liability 274 

B  providing  that  no  one  should  be  permitted  to  become  member  who 
was  engaged  in  sale  of  intoxicants  is  of  substance  of  contract  and 
may  not  be  waived  by  local  lodge 274 

Society  may  amend  amendment  so  as  to  reduce  benefits  so  long  as 
amount  actually  received  equaled  amount  due  under  B  as  they 
existed  when  contract  was  made 280 

B  changing  classes  of  persons  who  may  be  made  beneficiaries  is  valid..    282 

Evidence   held   sufficient   to  show   adoption   of  B 290 

Agreement  to  observe  rules  and  regulation  then  in  force  or  thereafter 

added,  extended  to  benefits  as  well  as  to  disciplinary  regulations..   301 

Amendment   of  B    limiting   meaning   of    "external   and   visible   marks" 

was  within  reserve  power  to  amend 301 

Words  "to  observe"  and  "to  abide  by"  mean  "to  obey"  and  "to  accept 

consequences    of" 301 

CANCELLATION. 

[See  Contract;   Policy;   Rescission.] 

Where  policy  was  returned  Insured   could  not  object  that  no  notice  of 

C  was  given 12 

Return  of  policy  with  advice  to  "let  It  alone  until  I  see  you  before  you 

make  another  policy"  could  not  be  explained  by  parol  evidence...     12 

Tender  back   of  unearned   premium   is  condition  precedent   to  right  of 

C.     Tender  back  after  loss  is  insufficient 14,     61 
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Ten  days'   written  notice,   together  with   return  of  unearned  premium, 

is  condition  precedent  to  C,  where  policy  so  provides 14 

In  absence  of  assured's  consent,  policy  may  not  be  C,  except  in  manner 

provided   therein 14 

Surrender  of  policy  after  knowledge  that  it  required  ten  days'  written 
notice  of  C,  upon  representation  that  C  was  complete  upon  verbal 
notice,  is  not  waiver  of  condition  as  to  notice 14 

Where  assured  gave  notice  of  C  effective  from  date  of  notice,  surrender 

of  policy  was  unnecessary 16 

Modified  order,  reducing  amount  of  insurance  desired,  impliedly  author- 
izes broker  to  cancel  excess 16 

In  absence  of  special  authority  to  so  do,  broker  may  not  accept  notice 

of    C 1« 

Whether  Insured  knew  that  original  order  for  Insurance  had  been  exe- 
cuted before  modified  order  to  reduce  amount  of  Insurance,  was 
•immaterial  as  affecting  her  right  to  recover  on  the  canceled  policy     17 

Where  insured  directed  broker  to  cancel  part  of  insurance  without 
designating  what  policies,  it  was  within  the  discretion  of  such 
broker  to  cancel  such   policies  as  he  thought  best 16 

Where  insured  knew  of  custom  of  broker  to  replace  canceled  policies, 
such  knowledge  amounted  to  implied  authority  to  replace  any  can- 
celed policies SI 

Broker    having   authority    to    substitute    and    replace    canceled    policies, 

likewise   had   authority    to   consent   to    C 81 

Assured  who  accepted  substituted  policy  was  estopped  to  deny  author- 
ity of  agent  to  accept  notice  of  C 47 

Published    notice    of   dissolution   of   company    without   a   return    of   the 

unearned   premium   is   lnsufl!lclent    to   effect   a   C 48 

Five  days*   notice  of  C  is  computed  from  time  letter  was  received   by 

insured  «1 

Appointment  of  receiver  fixes  status  of  all  contracts 72 

Evidence  considered  and  held  that  insured  upon  taking  out  new  poli- 
cies had   C  original    policies 74 

Where  insured's  agent,  having  authority  to  keep  insurance  in  force, 
accepted  substituted  policy,  insured  is  charged  with  having  waived 
notice  of  C 94 

Evidence  considered  and  held  that,  whether  or  not  Insured  was  in  such 
a  mental  condition  as  to  be  capable  of  canceling  policy,  was  for 
Jury 165 

Life  insurance  policy  continues  in  force  during  life  of  Insured  and  can 

only  be  terminated  by  breach  of  duties  Imposed  by   contract 178 

Declaration  of  desire  to  withdraw,   followed   by   non-payment  of  dues. 

terminates  membership 246 

C  of  note  by  agents  at  request  of  insured  that  such  note  might  not 
appear  as  an  indebtedness  on  latter's  books,  and  agreement  to  pay 
premiums  quarterly  was  not  a  C  of  the  indebtedness  evidenced  by 
such    note 888 

Agent  having  issued  policy  on  individual  credit  of  broker  could  not 
cancel  same  without  returning  premium  to  Insured,  he  having  paid 
broker    880 

Delivery  of  policy  to  broker  and  his  collection  of  premium  amounted 
to  payment  and  precluded  agents  from  canceling  policy  for  non- 
payment of  premium 880 

Liability  of  Insolvent  Insurer  is  fixed  as   to  time  of  commencement  of 

action  for  dissolution 408 

CAFTTAL  STOCK. 

[See  Corporations;  Statutes.] 

CISBTIFICATB. 

[See  Beneficiary;   Contract;   Fraternal  Benefit  Orders;   Policy.] 

CHARTER. 

[See   Articles  of  Incorporation;   Corporate  Powers;   Ultra  Vires.] 
Certificate    of   organization    granted    by    state    is   C   or    organic    law    of 

society     tOl 

Provision  of  by-laws  may  be  waived,  while  provision  of  C  may  not  be.  201 
C  will  not  be   granted  where   name   of  proposed   social   club  is  appro- 
priate  to   those   used   by   benefit   societies 226 

CHATTEL  MORTGAGE. 

[See   Incumbrance;   Mortgage.] 
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CHILDREN. 

[See  Beneficiary;   Heirs.] 

cmzBN. 

[See   Constitutional   Law.] 

A  corporation  Is  not  a  C  and  has  no  prlvllesres  of  Immunities  secured 

to  C  acralnst  lesrlslatlon 141 

A  foreign  corporation  Is  not  a  C  within  meaning  of  U.  S.  Constitution.   396 
Foreign   corporations   applying   for   admission   to    do   business   is   not   a 

"person   within   the  Jurisdiction   of  the  state" 395 

CITY  ORDINANCE. 

[See  Civil   Authority.] 

CIRCULARS. 

Under  Acts  S.  C.  1908,  p.  1110,  prohibiting  circulation  of  advertising 
matter  misrepresenting  terms  of  policy,  commissioner  is  Justified 
In  refusing  permission  to  circulate  pamphlet  containing  estimates 
based  upon  assumption  that  company's  current  dividend  scale 
would  continue,  such  scale  being  In  excess  of  previous  years 187 

CIVIL  AtTHORITIES. 

United  States  marshal  who  burned  building  to  effect  an  arrest  Is  not  a 

C  within  meaning  of  exception  In  policy 6 

Annotation:      "Ktfect  of  provision  exempting  Insurer  from   loss  caused 

by    order   of    C" 100 

Where  insured  killed  his  horse  because  it  had  an  incurable  disease  and 
C   would    have   done    likewise    had   notice    been    given    them,    there 
could  be  no  recovery  under  policy  excepting  loss  caused  by  "order  * 
of  any  C" 401 

CLEAR-SPACE  CLAUSE. 

[See  Policy.] 

''Exposing  buildings"   as  used  in  application   for  marine   policy   means 

only  such   buildings  as  would  tend  to  Increase  risk 820 

CO-INSURANCE  CLAUSE. 

[See  Other  Insurance:  Policy;  Statutes.] 

Average  clause  held  not  Intended  as  a  C  provision  and  therefore  not 
violation  of  Sec.  1746,  Iowa  Code,  nor  in  violation  of  Standard  pot- 
Icy    law 4 

Warranty  that  concurrent  policy   would  be  taken  out  does  not  violate 

standard  policy   law 18 

COMMISSIONS. 

[See  Agent;  Cancellation;  Contract.] 

Agent  is  not  entitled  to  C  on  policy  issued  but  not  delivered 165 

In  action   to   recover   renewal   C,   burden   of  proof  was  on  company  to 

show  that  premiums  had  not  been  collected 166 

Under  provision  of  agency  contract,  authorizing  company  to  make  re- 
duction in  renewal  C  on  account  of  collections,  company  could  not 
deduct  for  collections  made  by  It  on  policyholders  who  had  moved 
out   of   state 862 

On  termination  of  agency,  agent  under  terms  of  contract  was  not  en- 
titled to  C  free  from  deduction  for  collection  of  premiums  by 
company 362 

Under  provision  of  agency  contract  that  agent  would  be  allowed  C  for 
collecting  premiums  on  all  policies  written  by  others  in  his  terri- 
tory, "such  as  said  company  may  furnish  receipts  for,"  does  not 
require  company  to  furnish  him  receipts  therefor  and  give  him 
opportunity    to    collect   same 352 

Subsequent  agency  contract  being  general  in  terms  and  not  limited  to 
policies  written  thereunder,  held  to  have  displaced  preceding  con- 
tracts with  reference  to  the  amount  allowed  for  collecting  premiums  353 

Agent  held  not  entitled  to  C  on  renewals  after  termination  of  agency, 
even  though  statements  show  renewals  were  sent  to  him  by  mis- 
take after  termination  of  his  agency 389 
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Evidence   of  custom   of   treating  word    "commlsBlon"    as   not    including 

C  on  renewals  Is  inadmissible 88^ 

That  company  did  not  set  up  breach  of  agrency  contract  in  first  action 
brought  for  C  did  not  estop  it  in  subsequent  action  for  C  to  prove 
such   breach 410- 

Annotation:      "Termination   of  agency   as  afTecting  agent's   right   to   C 

on   renewals" 441 

COMMISSIONSR  OF  INSURANCE. 

[See  Insurance  Commissioner.] 

COMMON  CARRTTCR. 

[See  Railroads.] 

Taxlrab  is  a  public  conveyance  within  meaning  of  accident  policy....   298 

"Riding  as  a  passenger  in  an  elevator"   construed 29T 

Where  insured  arranged  for  use  of  passenger  elevator  after  closing 
time,    he    rode    as    passenger    in    such    elevator    after   such    closing 

time    29» 

Annotation:      "Scope   and    construction   of   provisions   for   indemnity   In 

case  of  injury  while  riding  in   or  on  public  conveyance" 818 

COMPACT. 

[See   Combination;    Rates;    Statutes.] 

COMPROMISE. 

[See  Payment;   Satisfaction.] 

Company  may  properly  C  claim  for  services  by  crediting  complainant 

on  his  policy 190 

Under  Federal  Court  rule,  compromise,  even  though  procured  by  fraud, 

bars  action  for  balance  of  policies 829 

One  relying  on   contract   of  compromise  must   show   that   he  performed 

his  part 339 

Where  insured  compromised  with  injured  employe  for  amount  less 
than  Judgment  against  it,  insurer  is  not  entitled  to  have  its  liabil- 
ity reduced  proportionately  where  amount  actually  paid  exceeded 
amount  of  policy 388 

It  is  not  necessary  that  matter  in  dispute  should  have  been  an  actual 
one  founded  upon  colorable  right.  It  is  sufficient  if  parties  con- 
sidered   it   so 897 

CONCEALMENT. 

[See   Application;    Representation;   Warranty.] 

CONCURRENT  INSURANCE. 

[See   Co-insurance;    Other   Insurance.] 

CONDITION  PRECEDENT. 

[See    Arbitration   and   Award;    Notice;    Policy;    Proof   of   Loss] 

Stipulation   for  appraisement   as   C   to   maintenance   of   action   is   valid, 

and   action   brought    before   appraisement   is  premature 7 

Tender  back  of  unearned  premium  is  C  to  right  of  cancellation.  Ten- 
der  back    after   loss   is   insufficient 14 

Ten  days'  written  notice,  together  with  return  of  unearned  premium  is 

C   to   cancellation,    where   policy   so   provides 14 

Where   furnishing  proofs   of  loss   is  made   C,   action   brought   on   policy 

before  such   proofs   are   furnished   is   premature 33,     99 

Prepayment  of  premium  is  not  a  C,  as  company  may.  through  its  agent, 

extend  credit  for  premium 49 

Where    there    was   a    total    loss    of   insured    property    no    appraisement 

was  necessary,  though  policy  made  appraisement  C  to  suit 54 

Return  of  unearned  premium  is  C  to  cancellation  of  policy 14,     61 

Compliance  with  iron  safe  clause  is  C  to  recovery 88 

It  was  unnecessary  to  establish   prima  facie   case   that   plaintiff  prove 

good  health  of  insured  at  the  time  of  delivery  of  policy 127 

Where  it  appeared  that  at  time  of  issuance  of  policy  Insured  was  being 
treated  for  pulmonary  tuberculosis,  company  was  not  liable  under 
*  provision  of  policy  that  no  liability  was  assumed,  if  at  time  of  is- 
suance insured  was  not  in  sound   health 143 
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Under  asreement  in  application  that  policy  should  not  be  effective 
unless  delivered  to  insured  and  premium  paid  during  his  food 
health,  there  could  be  no  completed  contract  until  policy  was  de- 
livered, notwithstanding  Intension  of  company  that  i>ollcy  should 
be  effective  as  soon  as  executed 147 

Mo.  St.,  providing  that  no  misrepresentation  shall  avoid  policy  unless 
material,  applies  to  provision  of  policy  that  same  shall  not  be- 
come effective  if  insured  be  not  in  good  health  at  time  of  the  de- 
livery   149.  164 

Delivery  of  policy,  knowing  that  insured  was  then  sick,  is  waiver  of 
provision  that  contract  shall  not  take  effect  unless  delivered  dur- 
ing good  health  of  Insured 165 

Provision  that  policy  shall  not  take  effect  unless  delivered  while  in- 
sured is  in  good  health  is  valid 181,  148 

Insured  must  exhaust  remedies  within  society  before  resorting  to  the 

courts    197»    249,  268 

In  action  on  benefit  certificate,  it  was  not  incumbent  on  plaintiff  to 
prove  whether  society  had  funds  on  hand  or  what  amount  an 
assessment  would  produce.     These   were  matters  of  defense 198 

Membership  In  society  is  not  complete  until  initiation,  by-laws  so  pro- 
viding     218 

Under  by-laws  making  delivery  of  policy  to  Insured  a  C  to  completion 

of  contract,   delivery  to  local  camp  was  Insufficient 218 

Bvidence   considered  and   held   sufficient   to  show  that   insured   was   in 

good  health  at  the  time  of  delivery  of  policy 28t 

Provision  for  delivery  while  in  sound  health  is  for  purpose  of  protect- 
ing company  against  change  of  physical  condition  between  time  of 
application  and  delivery  of  policy 248 

Where  there  had  been  no  adverse  decision  by  executive  committee,  an 

appeal  to  the  society's  tribunal  was  not  a  C  to  right  to  sue 274 

Beneficiary  must  comply  with  all   reasonable  by-laws 264 

There  can  be  no  recovery  where  insured   failed   to   give  notice   within 

fifteen  days,  as  policy  required 810 

Stipulation   that   notice   must   be   given  within  specified   time  is  valid. 

810,   818,  440.   62,     14 

Under  bond  "conditioned  for  payment  of  any  damage  that  may  be 
awarded"  there  could  be  no  liability  against  surety  until  Judgment 
had  been  entered  on  award  as  provided  in  submission 827 

Under  liability  policy  insuring  against  "losses  actually  sustained  and 
paid"  it  was  a  condition  precedent  that  assured  could  have  actu- 
ally paid  loss  before  he  was  entitled  to  recover 868 

Conditions  of  policy,  performance  of  which  are  made  condition  prece- 
dent to  recovery,  are  upheld  by  courts  and  must  be  alleged  and 
proved   before  recovery  can  be  had 866 

Requirement  that  Insured  keep  a  wages  book  is  to  provide  for  adjust- 
ment of  premiums  and  was  not  a  C  to  liability 869 

Under  policy  indemnifying  against  loss,  damage  must  be  shown  before 

there    can    be    a   recovery 827,  846.  868,  894 

Under    policy    indemnifying    against    liability,    action    may    be    brought 

as  soon   as  liability   is   imposed 894 

"Condition  subsequent"   and    "condition   precedent"    distinguished 408 

CONDITION  SUBSBQUBNT. 

"Condition   subsequent"    and    "condition    precedent"    distinguished 408 

Requirement  of  monthly  examination  of  accounts  is  condition  subse- 
quent,  burden  of  providing  which   is   on   company 408 

CONFLICT  OF  LAWS. 

[See  Statutes.] 

CONSENT. 

[See   Incumbrance;    Other  Insurance;   Policy;   Vacancy.] 

Difficulty  in  securing  C  of  company  does  not   excuse  compliance  with 

provision    requiring    such    C 48 

Unsigned   endorsement   on   policy   returned   to   insured   with    statement 

that  it  was  all  right,   sufficiently  evidences  company's  C 80 

Policy  may  not  be  assigned  before  loss  without  C  of  insurer 42 

Difficulty   in    securing   C   of   company   of   assignment   does   not    excuse 

compliance    with    policy    requiring   such    C 48 

Knowledge  of  collector  even   though  a  director  of  company  would  not 

estop  company  to  rely  upon  written  consent  to  assignment 46 

1912-81 
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C  that  Interest  of  Iniured  could  be  a«siffned  to  another  would  not 
amount  to  agreement  that  insurance  would  be  continued  in  favor 
of  such  other  person  as   trustee 87 

Under  policy   requiring  consent   of  company   to   change   of   beneficiary, 

such  C  was  necessary  to  effect  a  change 106 

Under  policy  requiring  company's  consent  to  change  of  beneficiary,  in- 
sured may  change  beneficiary  at  any  time 106 

CONSIDEBATION. 

[See  Contract;  Policy.] 

Defense   of   want   of   C   where   policy   was   reduced    to   writing   is    not 

available   where   not   raised  by   verified   plea 78 

Parol    agreement    abrogating    provision    of    policy,    where    unsupported 

by  new  C,   is  not   binding 85 

Acceptance    of    benefit    from    relief    association    furnished    no    C    for 

release  of  claim   for   personal   injuries 889 

Where  insurer  could  have  defeated  claim,   bond  given  to  insurer  upon 

prior  payment  was  not  without  C 847 

It  is  not  necessary  that  matter  in  dispute  should  have  been  an  actual 
one  founded  upon  colorable  right.  It  is  sufficient  If  parties  consid- 
ered it  so 8»7 

Agreement  between  mother  and  wife  that  former  should  collect  policy 
and  pay  proceeds  to  latter  constituted  a  compromise  as  between 
parties   based   upon   a   good   C 897 

CONSFIBACT. 

[See  Agency;  Fraud.] 

Existence  of  C  to  burn  property  Is  not  such  an  Increase  of  hazard  as 

will   avoid  policy 37 

Existence  of  C  between  agent  and  Insured  precludes  latter  from 
availing  himself  of  lule  Imputing  knowledge  of  agent  to  com- 
pany      88.  264 

"Criminal  conspiracy"   construed 861 

Combination  of  fire  companies  to  fix  rates  is  an  agreement  in  re- 
straint of  trade  but  is  not  illegal  as  a  criminal  conspiracy  at 
common    law 361 

CONSTITUTION  AND  BY-LAWS. 

[See  By-Laws.] 

CONSTITtTIONAL  LAW. 

[See  Statutes.] 

Granting  to  Insurance  Commissioner  power  to  examine  Insurance 
companies  Is  within  police  power  of  state  since  business  of  insur- 
ance Is  impressed  with  a  public  Interest  affecting  all  classes  of 
persons  and   property 85 

Sec.   2575   Miss.   Code   1906   authorizing  limitation  of  time  for  bringing 

action  to  not  less  than  one  year  is  not  unconstitutional 67 

Acts  Kans.  1912,  ch.  5,  state  insurance  rate  law.  Is  constitutional 93 

Classification   of   insurance   companies    for    rate   fixing  purposes   is   not 

unconstitutional     93 

Wis.    St.v    requiring    companies    doing    business    within    state    to    make 

policy  loans  at  a  specified  rate  of  interest,  is  not  unconstitutional.   142 

Acts  Colo.  1903,  p.  257.  excluding  defense  of  suicide,  is  constitutional..   283 

Corporation    transacting   the   business   of   insurance    is   not   engaged    in 

"trade"    or    "commerce" 337 

Mont.    Laws   1909.    ch.    67,    providing  for   state   Industrial   insurance,    is 

a  proper  exercise  of   the  police  power 347 

Mont.  Laws  1909,  ch.  67,  providing  for  state  industrial  insurance 
against  Injuries  to  persons  engaged  in  coal  mining,  is  not  Invalid 
as  class  legislation  and  does  not  violate  constitutional  guaranty 
of  right   to  trial  by  Jury 847 

Tax  provided  for  In  Mont.  Laws  1909,  ch.  67,  the  industrial  Insurance 
law,  is  Included  within  police  power  in  order  to  carry  scheme 
Into  effect,   and  such   tax   is  valid 848 

Mont.  Law  1909,  ch.  67.  providing  for  state  industrial  Insurance,  is 
not  unconstitutional  because  it  provides  for  pasrment  to  injured 
employe  of  compensation  In  a  lump  sum  or  because  it  makes  no 
distinction  between  careful  and  careless  employers  or  as  confer- 
ring judicial   power  on   state   auditor 348 
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Mont.  Laws  190»,  ch.  67,  providing  for  state  industrial  insurance,  Is 
unconstitutional  In  that  it  does  not  exempt  employer  from  belnff 
sued  for  an  injury  and  beinff  compelled  to  pay  twice 848 

Insurance  is  not  an  article  of  merchandise  or  one  of  the  necessities 
of  life  within  the  meaningr  of  the  laws  making  void  contracts  in 
restraint   of   trade 3gl 

Combination  of  fire  companies  to  fix  rates  is  an  agreement  in  restraint 

of  trade  but  is  not  illegal  as  a  criminal  conspiracy  at  common  law  861 

111  St.  prohibiting  discrimination  between  insurants  of  the  same  class 
is  within   the  police  power  of  the  state 365 

Provision  of  Ohio  laws  creating  a  state  insurance  fund  is  a  valid  exer- 
cise of  legislative  power 380 

Business  of  surety  company  is  not  affected  by  public  Interest  and  state 

may  not  regulate  rates  which  it  may  charge 391 

Foreign  company,  seeking  entrance  into  another  state,  may  not  raise 
question  of  constitutionality  of  statutory  requirements  of  such 
state    395 

A  foreign  corporation  is  not  a  citizen  within  meaning  of  U.  8.  Con- 
stitution     14 1,  395 

The  business  of  insurance  is  considered   "trade  and  commerce"   within 

Neb.    Anti-Trust   law 405 

State  legislation  cannot  deprive  citizens  of  obtaining  insurance  outside 

of  state  on  property  within  state 422 

Contract,   valid  In  state  where  made,   is  valid  everywhere  and  may  be 

sued  on  In  state  whose  laws  do  not  permit  such  contracts 428 

That  statute  was  unconstitutional  in  that  it  discriminated  between 
domestic  and  forelgrn  companies  could  only  be  raised  by  those 
against  whom  discrimination  was  made 428 

Acts   Ala.    1911.    p.    163.    Sec.    4,    relating   to   taxation   of   Are    insurance 

companies   by   municipalities    Is    not    unconstitutional 428 

Annotation:      "Constitutionality  of  compulsory  industrial   Insurance"...   441 

CONTRACT. 

[See   Cancellation;    Policy;    Reformation;    Rescission.] 

Where  C  is  clear  and  unambiguous  its  provisions  cannot  be  disregarded 

by   the   courts 7,  68,  90,   242,  263,  295,  804 

Doubtful   terms  In  policy  are  construed  most   favorable  to  insured 

21.    122.    148.    816,    821.    868.   406 

Policy   must    be    construed    liberally    in    favor    of    insured,    as    the    law 

does  not   favor   forfeitures 48,  56.   177,   235,  888 

Policy  will   be  given  reasonable  construction  to  effectuate  intention  of 

parties    81 

Construction  of  policy  Is  for  court,  policy  being  in  writing. ..  .107,  253,  800 

Where  two  parts  of  C  are  Inconsistent,  that  one  will  be  adopted  which 

Is  most  favorable  to  Insured 198 

Although  doubtful  provisions  are  to  be  construed  in  favor  of  insured, 
courts  can  indulge  in  no  forced  construction  of  C  to  cast  liability 
on   company  not  assumed   in  its  C 253,  376 

Policies  are  literally  construed  in  favor  of  insured 804 

C  of  fraternal  benefit  societies  are  construed  most  favorably  to  in- 
sured      284 

Evidence  considered  and  held  to  sustain  findings  of  existence  of  parol 

C  of   insurance 4 

Where   C  Is  merely   collateral   to  an  Illegal   practice  It   is  not   against 

public    policy 8 

Policy  insuring  piano  while  temporarily  left  in  house  of  ill  fame  is  not 

against   public  policy 1 

To    establish    parol    C    to    reinsure,    evidence    must    show    meeting    of 

minds  on  all  essentials  of  written  C 5 

Certificate  executed  by  lessee  of  personal  property  to  replace  same  If 
burned  is  not  a  certificate  of  insurance  within  prohibition  of  Pa. 
Laws  forbidding  making  of  contract  of  indemnity  without  express 
authority   6 

Policy  Insuring  stock  of  goods  and  fixtures  is  entire 6 

Where  policy  was  returned  because  not  in  accordance  with  application, 
action  for  loss  should  have  been  upon  verbal  C,  if  any,  and  not 
to    reform    policy 18 

Rider,  attached  to  face  of  policy,  is  part  of  C 18 

"Three- fourths  value"  and  "Iron  safe"  clauses  attached  to  policy 
should  be  construed  according  to  same  rules  as  other  contracts 
are  construed 22 
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CoDMnt  to  aMignment  of  policy  to  purcli«Mr  of  property  creates  new 

C  of  insurance  between  insurer  and  such  purchaser 24 

Bntrlee  in  policy  register  not  beinc  yerifled  by  any  one  Icnowing  facts 
recited  therein  are  inadmissible  to  prove  terms  of  lost  policy, 
such  entries  belns  in  nature  of  self -serving  declarations 27 

To  prove  terms  of  lost  policy  secondary  evidence  must  be  best  attain- 
able         26 

Fire  policy  issued  in  the  name  of  a  dead  man  as  the  Insured,  Is  valid. .     80 

Policies,  issued  to  projected  corporation,  while  not  efTective  at  time 
of  issuance,  upon  ratification  by  corporation  upon  completion  of 
organisation^  became  operative  as  though  originally  issued  while 
corporation   was   in  existence 87 

C  of  insurance  made  by  unauthorised  agent  is  not  binding  without  a 

ratification  and  such  ratification  must  be  made  before  loss 88 

President  of  corporation  by  authority  of  office  alone  has  no  authority 
to  make  contract  of  insurance.  Such  authority  is  directly  nega- 
tived by  by-law  providing  that  all  contracts  shall  be  made  by 
Board  of  Directors 88 

Fire  policy   is   C  of   indemnity    and   recovery   may   not   be   had   where 

policyholder  has  no  insurable  Interest  or  suffers  no  loss 42 

Policy  of  fire  insurance  is  personal  C  and  assignment  of  same  without 

corapanjr's  consent  is  insufficient  to  vest  any  rights  in  assignee....     42 

Where  pleadings  admitted  execution  of  policy,   evidence  showing  that 

it  had  not  been  executed   was  Inadmissible 44 

Where  local  agent  has  authority  to  issue  policies  his  authority  extends 

to  renewals  of  policies  previously  issued 48 

Where  local  agent  with  authority  to  issue  policies  agrees  with  in- 
sured to  renew  such  policy,  issuance  of  new  policy,  although  re- 
tained by  agent  for  same  keeping,  constitutes  a  valid  C 49 

Inter-indemnity  C  is  not  an  insurance  C  within  meaning  of  Mo.  Laws..     60 

Policy  of  insurance  is  a  C  between   the   parties  and    does  not   become 

operative  until  acceptance  of  application 64 

Having  sued  on  policy  plaintiff  could  not  recover  upon  theory  of  oral 

C  to  insure 66 

Policy    payable    to    "the    estate    of    M"    is    an    open    policy    protecting 

interests  of  any  parties  having  pecuniary  interest  In  property....     66 

Policy  will  be   construed  with  reference  to  the  relation  of  the  parties 

and   the  character  and  situation  of   the  property   insured 66 

Policy   insuring   building   and    furniture   therein    is   an   entire    contract, 

and  if  void  as  to  one  is  wholly  void 66 

Company   may   not   set   up   conditions   of  policy   inconsistent   with   the 

application    67 

Although   insurance  C  may  rest  in  parol,   such  C  was  not  enforceable 

unless  all  essential   elements  of  C  have  been  agreed  upon 68 

Agreement  of  agent  representing  several  companies  to  insure  property, 
no  particular  company  having  been  designated.  Is  insufficient  to 
constitute   a   parol    contract   of   Insurance... 68 

Where  there  was  no  meeting  of  minds  as  to  how  insurance  should 
be  apportioned  as  between  several  items  there  was  no  complete 
parol   contract 60 

Where   there   was  no  meeting  of  minds  as  to  time  of  commencement 

of  risk,  there  was  no  sufficient  parol  contract  of  insurance 80 

Policy  issued  by  agent  on  his  own  property  is  invalid 82 

Statutes    In    force    at    time    of    issuance    of    policy    become    part    of    C 

regardless  of  what  law  had  previously  been 88 

Custom  of  local  agents  to  renew  policies  without  notice  or  request  is 

Insufficient    to    constitute    C 86 

Mo.  valued  policy  law  is  treated  as  having  entered  into  all  C  executed 

subsequent  to  its  adoption 71 

Making  application   for  Insurance   creates   obligation   to   pay   premium 

even  though  application  contains  no  express  promise  to  pay 78 

Mortgage  clause  attached  to  policy  making  loss  payable  to  mortgagee 

is  a  separate  C  with  mortgagee 76 

Whether  C  was  such  as  applied  for  Is  held  to  be  question  of  fact 78 

Written   provisions   control   printed   provisions  of  policy 81 

By-laws  of  benefit  society  are  part  of  C 82,  211,  274 

By-laws  of  mutual  company  are  part  of  contract  although  no  reference 

is   made   to   same   in   policy 82 

Policy  will  be  construed  in  sense  in  which  insured  had  reason  to 
understand  it,  but  must  be  construed  so  as  to  give  efTect  to  lan- 
guage used,  unless  by  reason  of  ambiguity  or  craft  it  Is  calculated 
to  mislead  insured 4 
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Parol  arreement  abrovatlnff  provision  of  pollcj,  wliere  unaupported  by 
new  oonalderatlOBv   to  not  biadlnr 

Fire  poller  Is  C  of  Indemnity 

Policy  on  '*two  three-etory  frame  buildings,  occupied  as  dwelllnss, 
Noa.  19  and  71  ISth  etreet.  and  being  for  |1.0<H»  on  each  building,*' 
i«  ■peciflo  policy  of  |1,900  on  each  building  and  not  blanket  policy 
on  both 

Policy  for  '*t,0%%  on  three-etory  building,  while  ooeupled  aa  dwelling, 
and  situated  at  Noa  19  and  71  Ifth  street,"  Is  blanket  policy  on 
both  and  not  specHIc  policy  on  each 

Participation  in  adjustment  of  loss  estops  company  to  say  policy  was 
not  In  force  at  time  of  loss 

Rights  of  policyholders  In  mutual  company  are  to  be  determined  by 
C    of    insurance 

Renewal  of  policy  constitutes  new  C 

C  of  unauthorised  agent  of  owner  may  be  rati  fled  any  time  before 
company  has  withdrawn  from  risk,  even  though  after  loss  has 
occurred   

Where  by-laws  provide  that  all  C  shall  be  made  by  Board  of  Direct- 
ors, C  made  by  president  of  corporation  is  invalid 

Policy  In  name  of  particular  person  will  not  protect  Interest  of  any 
other  person  unless  it  contains  words  indicating  intention  to  in- 
sure  such    other   person 

Testimony  of  agreement  with  agent  that  policy  should  cover  plain- 
tiff's interest  as  administrator,  and  also  as  heir.  Is  Incompetent 
as  attempting  to  vary  written  Instruments 

Insurance  company  has  no  right  to  transfer  its  policyholders  to 
another  company  without  their  consent 106^ 

Where  policy  did  not  authorise  increase  of  premiums  and  no  reference 
was  made  to  articles  of  incorporation  or  by-laws,  the  policy  was 
an  old  tine  level  premium  C  notwithstanding  the  company  was 
organised  on  assessment  plan 

An  agreement  In  writing  not  to  agree  by  parol  is  ended  by  new  C 
which   contradicts  it 

Allegation  that  policies  were  issued  In  N.  J.  Is  not  sufficient  to  show 
that  they  were  contracts  of  that  state;  although  Issued  there, 
their  situs  might  have  been  elsewhere 

Where  policy  issued  by  foreign  company  does  not  make  laws  of  home 
state  part  of  C  by  reference,  such  taws  do  not  enter  into  C 

Although  policy  provides  for  payment  of  fixed  sums  at  definite  inter- 
vals it  is  an  assessment  C  if  provision  is  made  for  levy  of  assess- 
ments to  meet  any  deficit  that  may  occur 

By-laws  are  to  be  construed  part  of  C  even  though  policy  does  not 
expressly  make  them  part  thei'eof,  where  such  policy  provides  for 
the  levying  of  assessments  but  does  not  state  manner  in  which 
same   shall   be   made 

Where  it  was  compulsory  on  association  to  levy  assessments  on  all 
policyholders  to  make  good  impairment  of  emergency  fund,  the 
C  was  an  assessment  C 

Assumption  by  old  line  company  of  risks  of  assessment  company  did 
not  change  policy  contracts  from  assessment  contracts  to  old  line 
policies    

Under  receipt  reciting  that  if  application  were  accepted  C  would  be 
effective  from  date  of  medical  examination,  there  could  be  no 
completed  contract  until  application  was  accepted  and  approved.. 

Where  receipt  provided  that  Insurance  would  be  effective  "from  date 
of  medical  examination"  the  medical  examination  contemplated 
was  a  final  examination  and  not  one  retained  by  examiner  under 
agreement   with   applicant 

Although  policy  will  be  liberally  construed  in  favor  of  insured,  courts 
will   not  undertake  to  make  C  for  parties 

By  accepting  and  retaining  policy  for  long  period  of  time  Insured  is 
conclusively   presumed  to  know  its  terms 

Rules  of  company  when  brought  to  notice  of  insured  are  binding  on 
.   him   

Where  insured  accepted  receipt  book  with  extracts  from  certain  rules 
and  regulations  therein  printed,  they  became  part  of  contract .... 

Under  reserved  power  to  amend  by-laws,  it  was  no  impairment  of  C 
to  enact  by-law  reserving  20  per  cent,  of  surplus  for  expenses, 
company  having  previously  apportioned  surplus  to  policyholder 
at  end  of  each  year 
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Policy    speaks    contract   between    parties    and    Its    terms    may    not    be 

yarled    by   extrinsic  evidence 121 

By  receiving  and  retaining:  policy  insured   Is  charged   with   knowledge 

of  Its  terms 121 

In  action  to  recover  premiums  paid  on  ground  that  C  delivered  did 
not  comply  with  oral  C  made  with  agent,  letter  of  general  agent 
explaining  policy  delivered,  and  showing  that  It  was  different  from 
that  agreed  upon  in  oral  C.  was  sufficient  to  go  to  Jury  on  ques- 
tion of  whether  or  not  the  two  C  differed 129 

In  action  to  recover  premiums,  whether  written  application  signed  In 
blank,  or  parol  agreement  with  agent,  constituted  C  of  parties 
was   for  Jury 180 

It  is  within   the  power  of  the   legislature  of  a  state   to  prescribe  the 

forms  and  conditions  of  policies  issued  within  such  state 141 

Under  policy  not  effective  until  delivery  and  prepayment  of  premium, 

place  where  premium  was  paid  is  place  of  C 143,  167,  176 

Amendment  of  N.  Y.  Law,  requiring  notice  of  forfeiture,  so  as  to 
provide  that  actions  on  forfeited  policies  must  be  Instituted 
within  two  years,  impairs  C  evidenced  by  policies  Issued  prior  to 
such    amendment 147 

Either  actual  or  constructive  delivery  of  policy  Is  necessary  to  com- 
plete  C 147 

Under  agreement  in  application  that  policy  should  not  be  effective 
unless  delivered  to  Insured  and  premium  paid  during  his  good 
health,  there  could  be  no  completed  C  until  policy  was  delivered, 
notwithstanding  intention  of  company  that  policy  should  be  effect- 
ive as  soon  as  executed 147 

"Assessment"   and   "Old   Line"    policies   distinguished 148 

Character  of  C   Is   determined    by   terms   of   C   regardless   of   name   of 

policy  or  character  of  company  Issuing  it 148 

Rights  of  parties  to  C  are  measured  by  policy,   and  assessments  may 

not   be  increased  where  policy  makes  no  provision   therefor 148 

Where  face  of  policy  shows  old   line  C,   stipulation  on  back  providing 

for  additional    assessments    is   nugatory 148 

Having  contracted  to  Insure  at  a  stipulated  rate,  increase  in  assessments 

is   an   Impairment   of   C 149,  262 

Offer  of  reinsurer  to  assume  risk  was  insufficient  to  constitute  con- 
tract,   there   being  no   acceptance   thereof 168 

Where  execution  of  C  has  not  been  denied  by  verified  plea.  Its  execu- 
tion will  be  taken   as  admitted 164 

Payment  of  assessments  on  account  of  matured  claim  shows  that 
parties  considered  C  to  have  been  effective  for  period  in  which 
claims    matured 169 

Delivery  of  policy   together  with   premium   receipt   Is  binding  C,   even 

though  assured   gave   only   note   for  premium 160 

Appllcated   not   incorporated   in  policy  is   no   party  of  C 161 

Concession  to  policyholders,  increasing  amounts  of  policies,  was  not 
tantamount  to  participation  in  profits  of  business.  In  violation  of 
N.  J.  laws  requiring  domestic  company  to  elect  as  to  plan  of 
business    162 

Premium   receipt    held   to   have   constituted    initial    C   which    controlled 

stipulation  of  policy  subsequently  Issued 166 

Under  agreement  in  premium  receipt  that  policy  would  be  in  force 
.  upon  approval  of  application  until  delivery  of  policy,  company 
was  under  no  obligation  to  carry  Insurance  any  longer  than  time 
of  delivery  of   policy 166 

Mo.  Non-forfeiture  Law  enters  Into  ever>'  C  made  by  foreign  company 

in  that  state 167 

Mo.    Non- forfeiture   Law  operates   In   favor  of   persons   properly   within 

state  who  entered  Into  C  while  In  state,   whether  citizens  or  not..    167 

Where  policy  on  life  of  husband  was  applied  for  In  name  of  wife.  It 
was  her  C  even  though  husband  presented  application  and  paid 
premiums    168 

Where   policy   provides   that   premiums  shall   be   paid   before   stipulated 

day,  time  becomes  of  essence  of  C 172 

Surrender    of    policy    constitutes    new    C    and    would    be    Invalid    If    at 

time  Insured  was  mentally  incapable  of  contracting 174 

Where  company  declares  that  It  will  not  perform  C  and  does  not 
withdraw  such  declaration  Insured  is  excused  from  performance 
on    his   part 178 
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Life  insurance  policy  is  not  C  of  indemnity  but  C  to  pay  money  upon 

death    of   insured 178 

Life    Insurance   policy   is   C   for   life,    and    not    merely   one    for   period 

covered    by   last   periodical   premium 178 

Life  insurance  policy  continues  in  force  during:  life  of  Insured  and  can 

only  be  terminated  by  breach  of  duties  imposed  by  C 178 

Insurer  cannot  make  its  own  wron^  repudiation  of  C  ground  for  for- 
feiture      178 

Reinsurance  of  risk  is  breach  of  policy  C 181 

Upon  breach  of  policy  C  by  insurer,   insured   has  Immediate  cause  of 

action    for    damans 182 

Provision  of  policy  flxingr  place  of  C  has  no  application  to  action 
predicated  upon  breach  of  C,  not  involving  construction  of  its 
terms    182 

Applicant  may  refuse  to  receive  policy  different  from  that  applied  for.  188 

Life   insurance   policy   is    not   merely   C    for   indemnity,    but    C    to   pay 

certain  sum  in  event  of  insured's  death 186 

Approval   of  risk   and   executing   and   mailing   of   policy    constituted   C 

binding  from  date  of  mailing 186 

No  difference  is  made  between  old  line  company  and  fraternal  benefit 

societies  in  construing  provision   of   policy 182 

Answers   to   questions   in    application   may    not   be   modified   by    parol 

evidence  except  on  ground  of  fraud 195 

The  word  "may,"  as  used  with  reference  to  payment  of  disability  bene- 
fits, should  be  read  as  "shall" 187 

C  with   benefit   society   consists   of   application,    benefit   certificate   and 

by-laws    211 

Mutual  benefit  society  has  inherent   right   to  change  by-laws  but  may 

not  by  amendment  Interfere  with  C  rights  of  members 218 

Provisions  of  policy  C  control  by-laws  In  confilct  therewith 214 

Amendment  to  by-law  placing  old  certificates  in  a  separate  class  and 
thereby  reducing  benefits  provided  for  therein^  is  an  impairment 
of   C   and   void 21« 

Although   plan  of  assessments  proved   impractical.   C  will  be  enforced 

in    equity 218 

Complaint  for  damages  for  failure  to  deliver  policy,  held  sufficient  to 
state  a  cause  of  action 218 

In  action  on  C  partly  in  parol  and  partly  in  writing,  the  C  will  be 
treated  as  a  parol  C  and  it  Is  therefore  unnecessary  to  set  out 
copies  of  writings  as   exhibits 218 

Constitution,    by-laws,    and    other    writings    affecting   rights    of   parties 

are  to  be  liberally  construed  to  promote  objects  of  organisation..   217 

An  oral  C  of  Insurance  is  valid 217 

Provision  of  by-laws  that  misrepresentation  in  application  shall  be 
cause  for  forfeiture,  effectually  writes  application  Into  policy  as 
part  thereof 221 

Rules  of   benefit   society  are   liberally   construed   to   effect   purposes  of 

society    222 

Where    application    is    made    to.    and    policy    Issued    by,    company    in 

Pennsylvania  the  C  Is  a  Pennsylvania  C 288 

Application,  medical  examination,  by-laws  and  certificate,  constitute  C.   281 

Written  application  is  merely  proposition  to  make  contract  and  Is  not 

binding   until    accepted 288 

Upon  acceptance  of   written   A,   It,    together  with   written   acceptance^ 

would    constitute    contract 288 

Written  application  and  parol  acceptance  is  a  parol  C 288 

Where    written   application    Is   not   alleged    to    have   been   accepted   tn 

writing,  presumption  is  that  acceptance  is  verbal 288 

Date  of  issuance,  as  shown  by  certificate  set  out  as  an  exhibit,  con- 
trols averment   of   complaint 228 

Application,  when  referred  to  in  policy,  constituted  part  of  C 288 

C  of  insurance  is  not  complete  until  issuance  of  policy,  unless  ex- 
pressly  provided    otherwise 287 

Where  policy  covers  period  antecedent  to  actual  date  of  policy,  recov- 
ery may  be  had  for  loss  occurring  between  time  risk  attached  and 
date   of  policy 287 

Where  C  was  not  to  be  delivered  until  Initiation  of  member,  the  situs 

of  the  C  was  the  place  of  the   initiation 288 

Place  where  final  act  occurs  is  situs  of  C  notwithstanding  policy  stip- 
ulates that  state  where  company  is  domiciled  shall  be  place  of  C.  289 
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PoUcsr  Iwued  by  beaeflt  society.  vrorMlnc  for  payment  of  level  rate 
of  premium  and  promising  payment  of  a  stipulated  benefit,  la  an 
ordinary   life   Ineurance   C tit 

Beinaoranoe  C  can  only  be  Incorporated  in  oontraota  of  aHumption 
by  direct  reference^  and  if  referred  to  only  for  a  particular  pur- 
poee  le  part  of  anch  C  for  that  purpose  only S44 

Reserve  power  to  amend  by-law  does  not  authorise  society  to  violate 
C  obUffatlons 2SS,  2<f 

Agreement  to  be  bound  by  after-enacted  by-laws  has  reference  to  by- 
laws relating  to  member's  duties  and  conduct,  and  does  not  em- 
brace chances  In  his  C  rights 155 

Amendment  of  by-laws  reducing  amount  of  benefits  is  impairment 
of  C MI 

Company  is  bound  by  agent's  construction  of  C t<9 

Where  benefit  society  brings  itself  within  provision  of  statute  enacted 
after  its  organisation.  C  of  such  society  are  governed  by  new  act..  281 

Statute    under    which    Insurer    is    chartered    must    be    read    into    and 

regarded  as   part   of  charter 281 

C  of  mutual  benefit  society  to  pay  death  benefits  is  life  insurance  C 
and  subject  to  Acts  Colo.  1908,  p.  267,  excluding  defense  of 
suicide    288 

Acts  Colo.  1907  repealing  Acts  1908  whereby  defense  of  suicide  was 
abolished,  if  construed  as  applying  to  certificates  issued  between 
said  dates,  would  be  void  as  impairing  obligation  of  contract ....  284 

Promise  by  insured  to  wife  that  policy  would  be  kept  in  force  for 
benefit  of  their  children  is  not  enforceable  obligation 888 

Renewal  of  policy  does  not  constitute   new   C 807 

Policy  providing  for  weekly  accident  indemnity  on  monthly  premium 
basis,  held  to  have  been  "industrial"  or  accident  policy  within 
laws  of  Wash 817 

Where  writer  contained  words  "the  terms  and  conditions  of  this  form 
are  to  be  regarded  as  substituted  for  those  of  the  policy"  the 
insurer  could  not  rely  upon  conditions  of  policy 821 

Where  no  time  for  expiration  was  stipulated  In  C  it  continued  to  run 

from  yetLT  to  year  upon  payment  of  annual  premiums 881 

Fidelity  bond,  executed  for  consideration.  Is  an  insurance  C  and  con- 
strued most   strongly   against   surety 831,418,  487 

C  is  complete  upon  delivery  of  policy  to  agent  even  though  premium 
has  not  been  paid 386 

A  credit  Indemnity  policy  la  a  C  of  insurance 840 

Where  application  and   bond   referred  to   a  schedule,   the   application, 

bondi   and  schedule   constituted  the  C 840 

Practical    construction    of    parties    of   agency    C    will    be    followed    by 

courts    368 

By  attempting  to  enforce  written   C  according  to   Its  terms  company 

thereby  ratified  unauthorized  oral  modlflcatlons  thereof 864 

Upon  acceptance  of  policy  insured  becomes  bound  by  terms  thereof 
and  may  not  contradict  same  by  evidence  of  previous  verbal 
agreement    864 

An  express   trust   in   insurance   proceeds  may   not   be   declared   in   the 

absence  of  a  writing  creating  or  declaring  same 870 

That  defendant,  to  whom  plaintiff  claimed  he  sold  certain  goods,  pro- 
cured insurance  on  such  goods  pending  controversy,  was  Insuffi- 
cient to  take  C  out  of  statute  of  frauds 876 

Policy  indemnifying  employer  against  liability  Is  an  insurance  contract 

and  will  be  construed  most  favorably  to  assured 376.  888 

Assignment    of    policy    with    consent    of    company    creates    a    new    C 

between  assignee  and  company  on  basis  of  terms  of  policy 376 

Original  bond,  together  with  continuation  certificates,  held  to  have 
constituted  but  one  contract  under  which  obligee  could  recover  for 
any  loss  during  period  of  original  bond  and  renewals 881 

Provision  that  C  of  agency  should  be  for  term  of  five  years  does  not 
conflict  with  further  provision  authorizing  either  party  to  termi- 
nate same  on  30  days'   notice 889 

In  action   to   annul   contract   for  want   of   mental   capacity   burden   of 

proof  was  on  plaintiff 408 

Feebleness  of  mind  does  not  constitute  such  mental  incapacity  as  will 

justify  annulment  of  C 402 

A  plea  of  performance  in  complaint  cannot  be  considered  as  a  plea  of 

non-violation  of   prohibitory   clause   of   policy 408 
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Where  party  has  received  benefit  from  oltra  vlree  oontraet.  he  will  not 

be  heard  to  say  that  company  had  no  authority  to  make  euch  C.  407 
Where  eurety  bond  Is  open  to  two  conetmctJons,  that  conatmctlon  will 

be  adopted  which  is  most  favorable  to  obligee 409 

Limitation  of  action  fixed  In  surety  bond  measures  life  of  such  bond..  409 
Parol  arreement  of  owner  to  pay  premium   en  policy  taken  out   by 

contractor.    Is    not    within    statute    of    frauds    as    constituting    a 

promise  to  pay  a  debt  of  another 410 

Policy  and  rider  constitute  but  one  C 411 

That    a   paid    surety    is   treated    as   an    insurance    company    does   not 

release  beneficiary  from  performance  of  his  part  of  contract 410 

Where  applications  were  aooepted  and  policies  delivered   In  Pa.,   the 

contracts    created    thereby    were    valid    in    Mass.    notwithstanding 

company's   o0oer   had    personally   solicited    applications   in    Mass. 

without    authority 421 

State  legislation  cannot  deprive  dtisens  of  obtaining  insurance  outside 

of  state  on  property  within  state 421 

Place  where  application  was  accepted  and  policy  issued  and   mailed 

was   place   of  C 422 

C,  valid   In  state  where  made.   Is  valid  everywhere  and  may  be  sued 

on  in  state  whose  laws  do  not  permit  such  contracts 428 

Verbal  C  pledging  policiei^  accompanied  by  their  delivery,  is  valid  as 

against  pledgor's  trustee  in  bankruptcy 428 

Promise  of  agent  of  liability  insurer  made  to  employe  that  Judgment 

against   employer    would    be    paid,    was   promise    to    pay    debt   of 

another  and  within  statute  of  frauds 488 

Promise  of  agent  of  Insurer  made  to  employe  to  effect  that  judgment. 

against  employer  would   be  paid,   does  not  estop  insurer  to  deny 

liability  to  employe,  the  promise  being  without  consideration 488 

Fidelity  bond,   together  with  renewal,   construed  as  though   bond  was 

originally  issued  for  period  covered  by  both 428 

Where  note  and   mortgage  had  not  been  executed  and  terms  of  loan 

C  had  not   been  agreed  upon,   there  was  no  sufficient  meeting  of 

minds   to   constitute  a   C 484 

"C  of  indemnity"  and  "C  to  pay  a  legal  liability"   distinguished 484 

Standard  mortgagee  clause  does  not  take  effect  as  C  with  mortgagee 

until  original  C  has  been  terminated  by  violation  of  mortgagor 485 

Covenant  to  pay  loss  caused  by  dishonesty  of  employe  Is  not  merely 

a  guarantee  of  collection  but  an  absolute  agreement  to  pay  loss..   486 

COMTBIBimON. 

[See  Adjustment;  Pro  Rata.] 

OONY1SB8ION. 

[See  Agent.] 

OORONEB'S  INQUEST. 

[See  Evidence.] 

COBPOBATION. 

Policies  issued  to  projected  corporation  while  not  effective  at  time  of 
issuance,  upon  ratification  by  corporation  upon  completion  of  or- 
ganization became  operative,  as  though  originally  Issued  while 
corporation  was  in  existence 87 

President  of  C  by  authority  of  office  atone  has  no  authority  to  make 
contract  of  Insurance.  Such  authority  is  directly  negatived  by 
by-law  providing  that  all  contracts  shall  be  made  by  Board  of 
Directors   *8 

Mutual  fire  insurance  company  is  not  a  fraternal  benefit  society  within 

the  meaning  of  Sec  2866  Oa.  Civ.  Code  1910 40 

Preliminary  agreement  that  Insurance  should  not  take  effect  until  100 
subscribers  had  been  secured  was  intended  as  a  condHlon  prece- 
dent to  commencement  of  organisation  and  did  not  fix  standard 
for  Its  continuance 50 

Business  of  fire  insurance  Is  Impressed  with  quasi  public  interest  and 

is   subject   to  state   regulation »8 

Where  by-laws  provide  that  all  contracts  shall  be  made  by  Board  of 

Directors,  contract  made  by  president  of  C  is  invalid »» 

Notice  that  company  had  recently  re-chartered  itself  held  to  mean 
that  company  was  a  reorganisation  of  the  original  company 104 
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Insurance  companies  are  not  classified  as  public,   but  as  private  cor- 
porations, but  a  lar^e  insurance  company  is  a  public  institution..   106 
Where  there   is  no  apprehension  as  to  solvency   of  company,    court  of 
equity    will    consider    all    facts    before    appointing    a    receiver    or 

orderingr  an  accountlngr  at  suit  of  policyholders 105 

Agency  for  C  may  be  proved  and  authority  may  be  Implied  as  in  case 

of    natural    persons Ill 

C  is  creature  of  laws  of  state  where  created  and  has  no  legal  exist- 
ence beyond  such  state,  and  may  only  carry  on  business  with  the 
assent  of  such  other  state  upon  such  terms  as  may  be  prescribed 

by  law 141 

Where  charter  of  company  required  that  trustees  must  be  citisens  of 
state  and  that  president  should  be  member  of  corporation  it  was 
competent  to  elect  as  trustee,  persons  who  were  citisens  of  state 

but  not   members  of  C 136 

That  other  states  have   laws  regulating  life   insurance  business  which 

are  different  from  the  laws  of  the  state  of  Idaho^  is  no  reason  for 

saying  that  laws  of  Idaho  are  unconstitutional  and  unreasonable..   142 

Where  directors  apportioned  funds  to  stockholders,  it  was  within  their 

discretion  to  stipulate  at  what  time  amount  so  apportioned  should 

be   distributed 162 

Determination  of  what  should  be  done  with  profits  of  C  is  discretion- 
ary with  directors  and  their  determination  made  in  good   faith   is 

not  subject  to  judicial   review 162 

C  has  insurable  Interest  on  life  of  its  officers 186 

C  of  different  states,  having  no  charier  power  to  consolidate,  may  not 

merge    206 

An  association  having  a  central  office  and  local  bodies  throughout  the 
country  and  paying  death  and  sick  benefits  from  dues  collected 
from  members,  is  a  fraternal  benefit  society  within  meaning  of 
N.  C.  Laws  irrespective  of  whether  it  was  incorporated  or  not....  210 
Application  for  charter  showing  that  proposed  C  was  being  organised 
for  a  double  purpose,  no  charter  could  be  granted  under  Pa.  Acts 

1824     226 

Charter   will    not   be    granted   where   name  of   proposed   social    club   is 

appropriate  to  those  used  by  fraternal  benefit  societies 226 

Subordinate    lodge    of    benefit    society    may    not    be    incorporated    as   a 

club  under  Pa.  laws 226 

Whether  new  C  is  created  by  consolidation  of  another  C  depends  upon 

intention  of  parties 254 

C    have    implied    power    to    remove    officers,    but   such    power    must    be 

exercised    in    manner   prescribed 263 

State  Legislature  may  regulate  business  of  insurance  within  state 
whether  carried  on  by  domestic  or  foreign  company,  by  individ- 
uals or  associations 264 

Right  to  injunctive  relief  against  misuse  of  C  name  extends  to  fra- 
ternal  C 268 

Injunction    restraining   society   from   using   same    titles    for   its   officers 

as  borne  by  plaintiff  company  is  improper 268 

Allegation  that  defendant  was  fraternal  order,  and  incorporated,  and 
maintained    insurance   department,    sufficiently   alleges    capacity    to 

issue    policy   sued    on 276 

Injunction   interfering   with    internal    affairs  of   foreign   C   will   not   be 

granted    278 

Fraternal    benefit   society   is   without   capacity    to   take   property    given 

to  it   by  will 280 

Corporations  transacting  the   business   of   insurance  is  not  engaged   in 

"trade"  or  "commerce" 337 

Maintenance  of  relief  association  by  railroad  company  does  not  con- 
stitute transaction  of  insurance  business 340 

Evidence  that  agent  of  C  had  previously  made  several  individual 
transactions  in  procuring  insurance  is  insufficient  to  show  that 
he  had  authority  to  make  contract  binding  C  to  give  plaintiff  all 

of   its   insurance   business 8<J> 

Policyholders    In    a    mutual     company     are     practically     stockholders 

therein   856 

Ky.  St..  providing  that  C  shall  not  hold  real  estate  except  such  as 
may  be  necessary  for  carrying  on  their  legitimate  business  under 
penalty   of   escheat   construed 882 
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Under  Ky.  St.  providing  that  C  may  not  own  real  estate  except  such 
as  may  be  necessary  for  carrying  on  business,  a  corporation  having 
held  property  may  protect  Itself  against  escheat  by  selling  same 
before  Institution  of  proceedings  to  escheat S82 

Statute  applying  to  both  domestic  and  foreign  corporations,  If  invalid 

as  to  one,  is  invalid  aa  to  both  classes 891 

A   foreign   corporation   is  not   a   citizen   within   the   meaning  of  U.    S. 

Constitution    141,   895 

Foreign   C,   applying  for  admission   to   do   business,    is   not   a   '*person 

within  the  Jurisdiction  of  the  state" 896 

Domestic  company,  having  authority  to  write  both  Are  and  plate  glass 
Insurance,  could  not  after  enactment  of  the  Wash.  Ins.  Code  write 
both  of  these  classes,  without  having  qualified  to  so  do  under  the 
new    law 402 

The  business  of  insurance  so  involves  public  welfare  as  to  justify  state 

regulation     t 429 

COSTS. 

[See  Employers'  Liability  Insurance.] 

Officers  of  society  are  entitled  to  reimbursement  for  expenses  Incurred 

in  defending  mandamus  proceedings  against  them 268 

Expenses  involved  In  collecting  Insurance  money.  In  suit  by  adminis- 
trator, are  payable  out  of  funds  collected  notwithstanding  trustee 
In  bankruptcy  was  entitled  to  funds 386 

Surety's   indemnitor  is   not    liable   for   expense   of   litigation   of   action 

In  which  surety  was  neither  a  necessary  or  proper  party 418 

Covenant  "to  pay  the  expense  of  litigation"  and  "the  company  will 
at  its  own  cost  defend  such  suit."  constituted  an  agreement  on 
the  part  of  Insurer  to  pay  such   costs 424 

"C    and    expenses"    as   used    in    liability    policy    include    amounts    paid 

counsel  and  witnesses,  together  with  court  C 424 

COUNTEIR-CLAIM. 

[See  Set- Off.] 

OOUNTEBSIOKnNO. 

[See  Policy;   Statutes.] 

COURTS. 

[See  Practice;  Jurisdiction.] 

C  have  no  Jurisdiction  to  order  accounting  by  foreign  company 184 

C   may   control   payment   of   funds   and    require    payment    to    be   made 

only  In  accordance   with   by-laws 196 

Where   evidence   of   waiver   consisted    entirely   of   letters,    the   question 

of  waiver  was  for  C 282 

Construction  of  written  contract   is  for  court,  there  being  no  proof  as 

to  construction  put  upon  it  by  parties 268 

Where  evidence  is  of  such  character  that  it  affords  no  room  for  rea- 
sonable controversy,  question  is  one  of  law 258 

Suicide  is  an  affirmative  defense 268 

Construction  of  written  contract  is  for  C 800 

Actions  on  Insurance  policies  are  transitory  and  C  must  take  Jurisdic- 
tion thereof  without  reference  to  place  of  contract 871 

CREDIT  INSURANCE. 

[See  Policy.] 

Where  credit  Indemnity  policy  insured  accounts  of  such  customers 
only  as  had  a  mercantile  rating,  there  could  be  no  recovery  for 
loss  on  customer  not  embraced  in  the  class  covered  by  the  policy..   384 

Where  policy  provided  for  payment  of  losses  exceeding  a  stipulated 
initial  loss  there  could  be  no  recovery  where  loss  was  less  than 
the  stipulated  amount 834 

Where  application   and   bond   referred   to   a  schedule,   the   application, 

bond,   and  schedule  constituted   the  contract 840 

C  policy  is  a  contract  of  insurance 840 

Under  bond  stipulating  "Experience  shall  be  the  basis  for  credit 
under  the  bond,"  experience,  and  not  solvency  of  customers  at 
time  of  making  of  bond,  constituted  the  basis  of  credit 840 

Credit    indemnity    bond    held    to    cover   all    small    claims    except    those 

overdue  at  time  of  execution  of  bond 841 
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Wbere  net  Iomm  did  not  exceed  initial  Iom  to  be  borne  by  insured, 

company  wmm  not  liable 411 

In  a  milt  to  open  an  account,  statement  by  plaintlfTs  manager  that 
suit  was  InsUtuted  as  a  matter  of  form  so  that  plaintiff  could 
collect  credit  indemnity  was  Irrelevant 41f 

CBIHINAI^  UkW. 

[See  Arson;  Bmbeszlement;  Statutes.] 
Acts  of  airenU  In  submitting  claim  for  loss  held  to  have  constituted 

obtaininar  of  money  under  false  pretenses 8S 

"Criminal  conspiracy"   construed S61 

Conversion   of   part    only    of   fund    claimed    to   have    been    embessled, 

constitutes  crime  of  embesslement  in  Mo S99 

Defense  of  embesslement  Is  complete  at  the  time  of  conversion  and 

is  not  annulled  by  subsequent  efforts  at  atonement 899 

"Bmbexslement"  defined 899 

Information    held    to    have    sufficiently    charged    offense    of    obtaining 

money  under  false  pretenses 424 

Elements  of  crime  of  arson  considered 441 

To  convict  one  of  crime  of  arson  proof  of  guilt  must  be  made  beyond 

reasonable   doubt 442 

CROP  INSURANCE. 

[See  Policy.] 

CUSTOM. 

[See  Evidence;  Waiver.] 

Where  insured  knew  of  C  of  broker  to  replace  canceled  policies  such 
knowledge  amounted  to  implied  authority  to  replace  any  canceled 
policies     81 

C  of  local  agents  to  renew  policies  without  notice  or  request  is  insuffi- 
cient  to   constitute  contract 66 

Instruction  that  plaintiff  could  recover  in  event  jury  believed  parol 
contract  had  been  consummated  was  not  rendered  erroneous  by 
reference  to  C  of  agents  as  to  renewals 66 

Instructions  that  acceptance  of  delinquent  assessments  from  members 
in  good  health  did  not  waive  default  by  sick  member,  was  prop- 
erly refused,  as  it  was  open  to  objection  that  it  was  upon  the 
weight  of  the  evidence 126 

C  of  allowing  80  days  after  maturity   for  payment   of  premium  does 

not  bind  company  to  accept  premium  after  that  time 187 

Where,  under  terms  of  policy,  premiums  are  payable  at  home  office, 
company  may  discontinue  C  upon  notice  or  by  sending  agent  to 
collect    premiums 188 

C  of  accepting  premiums  after  due  date  Is  waiver  of  prompt  pay- 
ment      196,  270,   278*  296 

Evidence  as  to  usage  and  C  of  society,  not  shown  to  have  been  pro- 
mulgated among  members.  Is  inadmissible  to  explain  meaning  of 
contract   198 

C  of  giving  notice  of  time  for  payment  of  assessments  is  binding  on 

society  and  forfeiture  without  such   notice  is   ineffective 199 

Where  terms  of  contract  are  unambiguous,   parol   evidence   of  custom 

is  incompetent 214 

Whether  limitations  on  the  authority  of  agent  have  been  waived  by 
C  depends  on  whether  or  not  acts  were  known  to  and  acquiesced 
in  by  principal 248 

Where  general  officers  had  no  knowledge  of  C  of  officers  of  local 
camp  to  accept  assessments  after  due  date,  society  was  not  es- 
topped  to   claim  forfeiture 248 

C  of  collector  of  local  lodge  to  receive  assessments  after  due  date  is 

a  waiver  of  prompt  payment 251 

C   of   collector    of   local    lodge   accepting   assessments   after   due    date 

binds  society,  even  though  It  had  no  knowledge  of  such  practice..   278 

Liability  of  company  for  death  of  Insured  while  walking  on  roadbed 
of  railroad  company  Is  not  affected  by  fact  that  other  people 
walked    there 817 

Letters  by  bailee  to  bailor  concerning  previous  dealings  between  par- 
ties held  competent  to  show  agreement  by  bailee  to  insure  prop- 
erty      829 

Evidence  of  treating  word  "commission"  as  not  including  commission 

on   renewals   is   inadmissible 889 
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DAHAGES. 

[See  Interest:  Measure  of  Damages.] 

Proof  that  policy  procured  through  broker  was  void  and  that  com- 
pany had  refused  payment  establishes  prima  facie  case  against 
broker  without  showlngr  that  suit  had  been  brought  on  the  policy..     18 

Where  Insured  misrepresented  amount  of  loss  with  Intent  to  have 
company  act  thereon,  thereby  deceiving  It  and  inducing  it  to  pay 
claim,  recovery  of  money  may  be  had  in  action  for  deceit 2S 

Measure   of  D   for   breach   of  policy   contract   is   sum   of  all    premiums 

paid  with  interest 182 

In    action    for   D   for   breach    of   policy   contract,    reinsurer   which    had 

taken   over  assets  of  original   insurer,    was   liable 182 

Upon    breach    of    policy    contract    by    Insurer,    insured    has    immediate 

cause  of  action  for  D 182 

Complaint  for   D  for  failure  to  deliver  policy,   held   sufficient   to  state 

a  cause  of  action 218 

Provision    for   submission    of   disputes    to    board    of    arbitration    relates 

only  to  claims  involving  disputed  facts 244 

Officers  of  society  who  appropriated  money  payable  to  Insured's  benefi- 
ciary are  responsible  in  suit  therefor  filed   by  such  beneficiary....   281 

Existence  of  insurance  is  inadmissible   in  action  against   employer  for 

D  for  personal   injury 826.  845,   849.  410,  415,   418.  428 

In  action  for  D  for  personal  injury  certificate  of  doctor  who  examined 
plaintiff  for  Insurance  was  Inadmissible  to  show  her  prior  physical 
condition    844 

It  was  reversible  error  to  ask  witness  whether  or  not  he  procured 
indemnity  Insurance  to  protect  him  from  possible  D  arising  out 
of  operation  of  swimming  pool 368 

Mortality  tables  are  competent  evidence  of  probable  expectancy  where 

such   tables  are  shown  by  agent   to  be  in  general   use 868 

In  action  for  D  for  failure  to  deliver  goods  defendant  could  not  set 
ofT  amount  expended  for  insurance  while  holding  property  for 
delivery  after  plaintiff's  election   to  rescind 368 

Company   is    liable    in    D   for   loss   occurring   before    issuance    of   policy 

where  delay  in  Issuance  was  due  to  negligence  of  its  agent 874 

It  is  no  defense  to  action  for  D  for  breach  of  agency  contract,  that 
agent  assigned  his  cause  of  action  against  company,  thereby  put- 
ting himself  in  position  where  he  could  not  render  personal  service 
to    it 378 

Evidence  considered  and  held  that  trial  court  did  not  abuse  discretion 
in  refusing  new  trial  on  ground  that  Jury  had  deliberated  on 
question  of  plaintiff   having  been  protected   by   insurance 388 

Right  of  action  for  damages  for  tort  is  not  assignable,  consequently 
Insurer  after  payment  obtains  no  rights  against  wrong-doer  under 
an   assignment   from  owner 386 

Telegraph  company  is  liable  for  damages  for  failure  to  transmit  mes- 
sage by  payee  of  check  to  drawer  requesting  latter  to  stop  pay- 
ment       886 

In  action  against  telegraph  company  for  D  for  falling  to  transmit 
message  which  would  have  stopped  payment  of  check,  payee  and 
not  drawer  is  proper  party  plaintiff 886 

That  defendant  carried  insurance  on  employes  of  alleged   Independent 

contractor  was  admissible  to  show  who   was  real   master 892 

Attempt  to  show  that  defendant  in  personal  injury  action  was  pro- 
tected by  Insurance  is  reversible  error 398 

Question  to  defendant's  attorney  as  to  whether  or  not  he  investigated 
claim  on  behalf  of  Insurance  company,  to  which  objection  was  sus- 
tained, was  not  reversible  error  In  personal  injury  action 893 

Testimony  of  Insurance  agent  as  to  child's  expectancy  is  competent  in 

action    for   D 406 

Stockholders,    officers    or   employes   of   casualty    company    insuring   de- 

fendant,  would  not  be  competent  Jurors  in  personal  injury  action..   410 

Questions  asked  Jurors  as  to  whether  or  not  they  were  interested  in 
casualty  company  constituted  ground  for  setting  aside  verdict, 
in   personal   injury  action 410 

Where  agent  gave  notice  oX  rescission  of  agency  contract  and  requested 
return  of  his  investment,  to  which  company  assented,  agent  could 
not  thereafter  recover  damages  for  breach  of  such   contract 481 

Existence  of  life  insurance  is  incompetent  In  personal  injury  action..   482 
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DEATH. 

[See  Beneficiary:   Distribution;  Presumption  of  Law.] 

Unexplained   absence   of  eight   years   raises   common   law   presumption 

of    death ISl 

Legral  execution  Is  an  excepted  risk,  there  being  no  question  of  Just- 
ness of  sentence 14S 

Fact  of  D  may  be  proven  by  hearsay  where  declarant  was  member  of 

decedent's    family 170 

Finding  of  Insured's  D  Is  sustainable   on  Incompetent,   but  unobjected 

to,    testimony   that    he   had    died 171 

What  facts  are  sufficient  to  establish  D  where  insured  has  disappeared 

and  common  law  presumption  has  not  arisen 226 

Evidence   considered   and    held    to   warrant    finding    that    Insured,    who 

disappeared,  was  dead 227 

What    evidence    Is    sufficient    to    entitle    plaintiff    to    have    question    of 

death  of  Insured,  who  had  disappeared,  submitted   to  Jury 227 

Evidence    considered    and    held    to   show    that    Insured    had    committed 

suicide  by  taking  carbolic  acid 258 

Evidence   held  to  show  that  Insured's  D  was  from  drowning  and  was 

not  due  to  bodily  infirmity 269 

Burden  Is  on  plaintiff  to  show  that  death  was  caused  by  accident  and 

not  disease 260.  294 

Evidence  of  facts  Incompatible  with  disappearance  is  sufficient  to  estab- 
lish D  short  of  seven  years'  period 266 

Whether  or  not  Insured's  D  was  due  to  injury  or  disease  under  evidence 

was  for  Jury 807 

Evidence  held  sufficient  to  sustain  verdict  that  injury  received  by  in- 
sured was  cause  of  his  death 811 

Drinking  habits  of  insured  alone  are  Irrelevant  on  question  of  cause  of 

D 818 

Evidence  held  to  show  that  Insured's  D  was  proximate  result  of  wound  813 

Whether  Insured  came  to  her  D  from  injury  caused  by  burning  of  build- 
ing, under  evidence,  was  properly  submitted  to  Jury 816 

Although  Insured  is  fatally  diseased,  yet  if  by  some  accidental  means 

his  D  is  sooner  caused  It  would  be  D  from  accident 816 

It  was  error  to  Instruct,  If  after  insured  was  stricken  with  apoplexy, 
and  that  such  apoplexy  had  caused  his  D.  verdict  should  be  for 
company,  without  having  instructed  that  Insured  must  have  been 
stricken  before  he  fell 817 

DEBTORS   AND   CBEDITOR8. 

[See  Assignment;  Beneficiary;   Insurable  Interest;   Statutea] 

Action  to  recover  premium  paid  In  fraud  of  creditors  does  not  accrue 
until  death  of  insured  under  Mass.  laws,  providing  that  premiums 
paid  in  fraud  of  creditors  shall  Inure  to  benefit  of  such  creditors...   108 

That  wife  paid  policy  loan  out  of  proceeds  of  policy  would  not  reduce 
amount  to  be  deducted  from  such  proceeds  for  benefit  of  creditors 
in  fraud  of  whom  premiums  had  been  paid 103 

Transfer  of  policy  to  wife  in  fraud  of  creditors  cannot  be  avoided  by 

such  creditors  under  Mass.  lawa     Transfer  to  son  can  be 104 

Premiums  paid  by  insured  on  policy  on  his  life  payable  to  himself  were 

not  in  fraud  of  creditora 104 

Where  Insured's  estate  is  insolvent  his  administrator  is  proper  party  to 

sue  for  premiums  paid  In  fraud  of  creditors 104 

Life  Insurance  proceeds  are  exempt  from   liability  for  insured's   debts 

under  Wash.  laws,  notwithstanding  Insured's  insolvency 106,  106 

Premiums  paid  by  secured  creditor  or  deducted  from  the  policy  by  the 

insurer  were  not  paid  in  fraud  of  creditors 106 

Where  testator  provided  for  payment  of  debts  out  of  personal  property, 
a  devise  of  insurance  proceeds  is  a  specific  legacy  free  from  liabil- 
ity for  payment  of  debts 828 

Insured  creditor,  to  whom  disbursement  of  insurance  proceeds  had  been 
entrusted,  was  not  entitled  to  retain  part  of  such  proceeds  for  serv- 
ices and  attorney's  fees  In  absence  of  express  agreement  on  part  of 
insured 851 

Creditor  cannot  attach  insurance  money  claimed  by  debtor's  wife  and 

deposited  In  court  by  company  on  suit  of  wife 867 

In  a  suit  to  open  an  account,  statement  by  plaintifTs  manager  that  suit 
was  instituted  as  a  matter  of  form  so  that  plaintiff  could  collect 
credit  indemnity  was  irrelevant 416 

Proceeds  of  policy  payable  to  wife  if  living,   otherwise  to  insured,   are 

subject  to  insured's  debts  where  he  dies  leaving  no  wife  or  children  426 
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DBCEDBNT'S  ESTATE. 

[See  Administrator  and  Executor;  Death;  Distribution.] 

DEED. 

[See  Conveyance;  Sale;  Title.] 

Escrow  D  does  not  effect  change  of  title 21,     27 

Annotation:     "Delivery  of  escrow  D  is  a  change  of  title" 101 

DEFENSES. 

[See  Actions.] 

Want  of  sole  ownership  Is  a  D  and  assured  need  not  offer  evidence  to 
avoid  forfeiture  on  account  thereof  until  company  has  proved  want 

of  ownership 45 

Existence  of  other  insurance  Is  matter  of  defense  and  must  be  pleaded 

to  be  available. 78 

Defense  of  want  of  consideration  must  be  raised  by  verified  plea 73 

Provision  of  policy  that  property  shall  be  considered  as  personal  prop- 
erty is  defensive  and  to  be  available  must  be  pleaded 72 

Provision  for  forfeiture  for  false  swearing  is  an  affirmative  defense....     91 

Defense  of  alteration  of  policy  must  be  specially  pleaded 106 

Foreign  law  must  be  pleaded  to  be  available  as  defense 182 

Where  specific  grounds  are   stated  for  refusal  to  pay,   Insurer  thereby 

waives  any  defenses  except  as  stated 198 

In  action  on  benefit  certificate,  it  was  not  incumbent  on  plaintiff  to 
prove  whether  society  had  funds  on  hand  or  what  amount  an  as- 
sessment  would  produce.     These  were  matters  of  defense 198 

That  company  was  not  authorized  to  do  business  in  state  was  a  matter 

of  defense 886 

DEFINITIONS. 

[See  Contract;  Policy.] 

"Bartender"  defined 221 

''Children"  does  not  include   "grandchildren" 176,  281 

"Collision"  defined  408 

"Condition  subsequent"  and  "condition  precedent"  distinguished.......   408 

"Criminal  conspiracy"  construed 861 

"Dependents     defined 196,  288.  290,  291 

"Embezzlement"  defined 899 

"Employe"     defined 489 

"Insured"  as  used   in  policy  issued  to  warehouseman  has  reference  to 

such  warehouseman  and  not  owner  of  goods  Insured 88 

"Intoxication"    defined 228 

The   word   "issue"   means   to   deliver 82 

"Inventory"   defined 22 

"Inventory"  and  "Invoice"   distinguished 68 

When  word   "may"  should  be  read  as   "shall" 197 

"Month"    defined 180 

"Occasioned"  as  used  in  earthquake  clause  is  equivalent  to  "caused" . .     28 

"Occupancy"     defined 20 

"Physical    inability"    defined 298 

"Privileged   communication"    construed 882 

"Representations"   defined 128 

"Realty"  defined 78 

"Saloon"  defined S21 

"Serious  disease"   defined 192 

"Stock  of  merchandise"  does  not  Include  "furniture  and  fixtures" 88 

"Taxlcab"  Is  a  public  conveyance  within  meaning  of  accident  policy...   293 

"Total    Loss"    defined 79 

"Vacancy"  defined 82 

"Valued   PolIc3r"   and   "Open   Policy"    distinguished 824 

"Void"   means  voidable 86 

"Voluntary  exposure"   defined 296 

"Waiver"  is  a  voluntary  relinquishment  of  a  known  right 2,     14 

"Promissory  warranties"  construed 481 

"Affirmative    warranties"    construed 431 

"Warranty"  defined 127 

"Warranties"   and    "representations"    distinguished 179,  413 
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DKLIVEJIT. 

[See  Contract;  Policy.] 

The  word  "iMnie"  means  to  deliver SI 

Retention   of   policy   by   a^ent    for   safe    keeping  under   an   acreement 

with  insured  is  equivalent  to  D  to  Insured 49 

Evidence   considered   and   held   to  show   D  of  policy   and  payment   of 

premium    14^ 

Mailing  of  policy  at  home  office  held  to  constitute  D  thereof 141 

Either   actual    or   constructive    D   of   policy    is   necessary    to    complete 

contract   147 

Under  agreement  in  application  that  policy  should  not  be  effective 
unless  delivered  to  insured  and  premium  paid  during  his  good 
health,  there  could  be  no  completed  contract  until  policy  was 
delivered,  notwithstanding  Intention  of  company  that  policy  should 
be  effective  as  soon  as  executed 147 

Policy  is  presumed  to  have  been  delivered  on  day  of  Its  date  and  is 
not  rebutted  by  statement  in  application  that  contract  shall  not 
be  effective  until   delivered 159 

Under  by-law  making  D  of  policy  to  insured  a  condition  precedent  to 

completion  of  contract.   D  to  local  camp  was  insufficient 218 

Contract  of  Insurance  is   not  complete  until  issuance  of  policy,   unless 

expressly  provided  otherwise 2S7 

Provision  for  D  while  In  sound  health  Is  for  purpose  of  protecting 
company  against  change  of  physical  condition  between  time  of 
application  and    D  of   policy 248 

There  being  no  evidence  of  change  of  physical  condition  between  time 
of  application  and  D  of  policy.  It  as  not  error  to  refuse  to  in- 
struct Jury  that  there  could  be  no  recovery  imless  insured  were 
In  good  health  at  the  time  of  D 248 

Retention    of   premium    with    knowledge   of   death    of   applicant    before 

delivery  of  policy  estops  society  to  deny  liability 251 

D  of  certificate  by   beneficiary  to   local   secretary  was  D  to  society  so 

as  to  charge  it  with  custody  of  same 288 

Contract  Is  complete  upon  D  of  policy  to  agent  even  though  premium 

has   not    been    paid tZt 

DEMAND. 

[See  Notice.] 

Formal  D  of  payment  is  unnecessary  to  entitle  insured  to  statutory 
penalty  where  company  evinced  and  refused  to  pay  after  it  under- 
stood  payment  was  demanded 85 

No   particular   form    of    D    Is    necessary    to    entitle    insured    to    paid-up 

insurance    107 

Provision  that  D  for  paid-up  policy  be  made  within  three  months  from 
date  of  default  Is  void  under  decisions  of  Ky.  courts,  insured  hav- 
ing five  years  within   which   to  make   D 107 

Formal  D  of  payment  is  necessary  to  recovery  of  penalty  notwithstand- 
ing such  D  would  be  ineffectual 184 

DEPABTUBE. 

[See  Pleading;  Practice.] 

DEPENDENT. 

[See  Beneficiary;  Constitution  and  By-L»awa] 

"Dependents"    defined 196,  288.  290,  291 

Housekeeper  who  served  insured  faithfully  for  years  before   his  death 

is  a  D 219 

"Legal  dependents"  means  those  relying  upon  Insured  for  support....   288 

DEPOSITS. 

[See  Statutes.] 

Courts  will  assume  that  Insurance  Department  has  done  its  duty  and 

has  deposits  on  hand  to  enable  policyholder  to  collect  insurance..     48 

Statutory  deposits  held  for  benefit  of  policyholders  belong  to  company 

and  are  subject  to  taxation 109 

Annotation :     "D  by  insurance  company  as  subject  of  taxation" 192 

Person  who  was  not  member  of  insured's  family  whose  support  in- 
sured contributed  to,  was  not  a  dependent 190 

Effect  of  prior  orders  exhausting  securities  In  hands  of  Superintendent 
of  Insurance,  under  B%c  8080  Mo.  R.  8.  1899 898 
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DKTIATION. 

[See  Marine  Insurance.} 


[See  Accient  Inauranoe;   Definition;   Policy.] 

Where  company  obligated  itself  to  pay  premium*  after  Inaured  became 
disabled.  Insured  had  reasonable  time  after  such  D  to  make  proofs 
of  such  fact  to  oompany 161 

"Physical   Inability^    defined S98 

Loss  of  three  flnarers  and  Injury  of  fourth  does  not  entitle  insured  to 

recover   for  loss  of   four   flnffers 296 

Where  loss  of  siffht  was  merely  hastened  by  accident,  there  could  be 
no  recovery  under  policy  insuring  against  bodily  Injuries  independ- 
ent of  other  causes 298 

"Necessarily  and  continuously  confined"  construed 299 

Where  Insured  continued  to  work  for  two  days  after  receiving  wound, 

he  was  not  Immediately  disabled  thereby 201 

Umitatlon  of  liability   to   four  weeks   for   D  resulting  from   paralysis 

is  applied  only  where  D  is  ultimate  cause  of  paralysis 802 

Injury   "which   caused   at   once  and  continuously  after  accident   total 

disability"    construed 804 

DISAPFBABANGB. 

[See  Death;  Presumption.} 

Unexplained  absence  of  eight  years  raises  common  law  presumption  of 

death    181 

Sees.  2747-8  R.  8.  Ind.  1908,  prorldtng  that  absence  for  five  years 
raises  presumption  of  death,  relates  exclusively  to  settlement  of 
estates  of  absentees  and  does  not  apply  to  action  to  roover  life 
insurance lit 

Where  person  Is  shown  to  have  been  alive  at  particular  tima,  pre- 
sumption of  life  continues,  and  burden  of  proving  death  is  on 
party   asserting  it 170 

What  proof  Is  necessary  to  astablish  presnuptlon  of  death  of  one 
who  has  disappeared 170 

What  evidence  is  suflClcient  to  establish  time  of  death  of  absentee. . . .   170 

E«vldence  considered  and  held  Insuflloient  to  show  fftcts  sufllclent  to 
raise   presumption   of  death 170 

Fact  of  death  may  be  proven  by  hearsay  where  declarant  was  mem- 
ber of  decedent's  family 170 

Finding  of  insured's  death  is  sustainable  on  Incompetent,  but  unob- 
jected to,  testimony  that  he  had  died 171 

In  suit  on  policy,  filed  two  years  after  Insured's  D,  burden  was  on 
plaintlflt  to  prove  death,  the  presumption  then  being  that  he  was 
alive    828,  288 

What  evidence  Is  Sufllclent  to  entitle  plaintiff  to  have  qnestleti  of  death 

of  Insured  who  had  disappeared,  submitted  to  Jury 228 

What  facts  are  sufllclent  to  establish  death  where  insured  has  disap- 
peared and  common  law  presnmption  has  not  arisen 228 

Bvldence  considered  and  held  to  warrant  finding  that  Insured,  who 
disappeared,    was   dead 227 

Although  D  for  seven  years  raises  presumption  of  deathv  there  is  no 
presumption   as  to  time  of  death 288 

Where  insured  D,  but  assessments  were  not  paid  for  full  seven  years, 
it  was  Incumbent  upon  plaintiff  to  show  death  wKhtn  time  for 
which   assessments   were   paid 28S  ' 

Bvldence  of  facts  Incompatible  with  D  is  suflSclent  to  establish  death 

short  of  seven  years'  period 288 

Where  Insured  disappeared  and  then  died,  and  no  assessments  were 
paid  between  time  of  payment  of  proceeds  and  his  death,  policy 
could  not  be  reinstated  after  death 288 


[See  Constitutional  Law;  Rebates;  Statutes.] 

Sec  856  Ky.  St.  prohibiting  discrimination  as  between  tnsorants  of 
the  same  class,  as  only  Intended  to  secure  equity  between  policy- 
holders having  equal  rights  and  would  not  prevent  company 
from  changing  premium  rates 12f 

Agreement  resulting  In  pa3rment  of  larger  proporttonate  dtvldenda  to 
one  member  than  to  another  In  same  class  Is  Illegal 188 

1919-82 
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Annotation:     "Effect  of  D  amonff  Insurants  upon  contract  of  Insurance 

and   Its  Incidents 19S 


[See  Accident  Insurance;  Disability;  Policy.] 

Concealment  of  fact  of  previous  Illness  will  avoid  policy,  if  D  was  of 
such  character  as  to  enhance  risk 190 

Statement  that  applicant  had  not  consulted  physician  and  had  not 
been  afflicted  with  any  D  is  not  rendered  false  by  reason  of  appli- 
cant havlnff  consulted  physician  for  eczema 191 

"Serious  D"   is  one  that  permanently  impairs  health 199 

Evidence  held  Insufficient  to  show  that  Insured  was  afflicted  with 
tuberculosis  at  the  time 2SS 

Treatment  for  headache  at  offlce  of  physician  does  not  constitute 
consultation  with  ,a  physician  or  amount  to  a  treatment  for  an 
"ailment"    242 

In  order  to  constitute  a  consultation  with  physician,  or  a  treatment 
for  an  aliment,  the  disorder  must  have  been  of  a  substantial 
nature  and  not  a  functional  temporary  Indisposition 242 

That  25  per  cent,  of  women  in  U.  S.  were  afflicted  with  certain  D  was 

Incompetent  to  show  that  Insured  had  such  D 257 

"Bad  cold"  is  not  such  sickness  as  would  justify  refusal  to  reinstate 
member   278 

Color  blindness  disabling  Insured  from  performing  his  labor  is  a  "sick- 
ness"     292 

Annotation:      "Previous    diseased    condition    as    affecting    liability    for 

death  or  injury  from  accident 296 

Whether  operation  for  appendicitis  Is  Illness  is  question  for  Jury 209 

Although   Insured   is  fatally   D,   yet   if  by   some   accidental   means   his 

death  is  sooner  caused.  It  would  be  death  from  accident 819 

Warranty  as  to  freedom  from  disability  and  that  applicant  had  not 
received  medical  treatment  did  not  have  reference  to  temporary 
ailments    408 

DISSOLUTION  OF  OOMPANT. 

[See  Fraternal  Benefit  Orders;  Insolvent  Company;  Receiver.] 

Answer  setting  up  facts  showing  that  company  by  reason  of  dissolu- 
tion could  never  comply  with  laws  of  admission  was  a  plea  In  bar    20 

Foreign  company  may  be  sued  on  a  policy  notwithstanding  company 
has  been  previously  dissolved  In  its  own  state,  under  the  laws 
of  S.  C 48 

Published  notice  of  D  of  company  without  a  return  of  the  unearned 

premium  is  insufficient  to  effect  a  cancellation 48 

Reinsurance  of  risks  for  a  practically  dissolved  company  and  dissent- 
ing members  having  been  awarded  their  proportionate  share  of 
accumulations,  it  is  proper  to  refuse  to  appoint  receiver 207 

Under  Pa.  Laws  suit  to  dissolve  company  must  be  brought  by  com- 
monwealth or  by  suit  to  which  Insurance  Commissioner  is  party..  880 

Liquidator  of  mutual  company  has  no  standing  In  court  to  question 
power  of  directors  to  grant  rebates  to  policyholders  or  to  distrib- 
ute dividends 859 

Under   Neb.    Laws   where    court   has    decreed    dissolution    of    insolvent 

company  it  could  appoint  receiver  to  close  up  Its  business 857 

Where    surety   was   dissolved    before   Judgment    was    rendered    against 

principal,  there  was  no  liability  on  bond 408 

Liability  of  insolvent  insurer  is  fixed  as  of  time  of  commencement  of 

action  for  D 408 

DISTRIBUTION. 

[See  Accounting;   Beneficiary;   Decedent's  Estate;   Insolvent  Company; 
Receiver.] 

That  wife  paid  policy  loan  out  of  proceeds  of  policy  would  not  reduce 
amount  to  be  deducted  from  such  proceeds  for  benefit  of  creditors 
In  fraud  of  whom  premiums  had  been  paid 108 

Proceeds    of   policy   on    life   of   husband   are    not    community   property 

even  though  premiums  were  paid  with  community  funds 157 

Vested  Interest  of  beneficiary  upon  her  death  passed  to  her  heirs. . . .  184 

Where  there  was  evidence  to  show  that  policy  had  been  pledged,  and 
evidence  admitted  as  to  assignment,  was  Incompetent,  beneficiary 
was  entitled  to  proceeds 187 
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Designation  of  Illegal  beneficiary  is  void,  and  proceeds  should  be  paid 

to  class  named  in  by-laws 196,  til,  S87 

Where   new   certificate   was   payable   to   illegal    beneficiary,    beneficiary 

named  in  original  certificate  is  entitled  to  proceeds 196,  241 

Where  charter  provided  that  upon  death  of  original  beneficiary  pro- 
ceeds should  go  to  insured's  "heir-at-law."  provision  of  by-laws 
that  Board  of  Directors  had  sole  power  to  name  new  beneficiary 
was  without  effect 20S 

Annotation:     "Effect  of  death  of  assured  before  contemplated   change 

of  beneficiary   Is  complete" 206 

Where  doubt  exists  as  to  which  of  two  claimants  is  entitled  to  fund, 
it  should  be  given  to  the  one  having  a  natural  right  rather  than 
to  a  stranger 222 

Where    attempted    change    was    ineffectual,    original    beneficiary    was 

entitled   to   proceeds 241 

Under  by-laws  making  proceeds  payable  to  heirs,  on  death  of  benefi- 
ciary, child  of  member  is  entitled  to  fund  to  exclusion  of  widow.   246 

Proceeds  of  benefit   certificate  may   be   bequeathed   where   by-laws   do 

not   prohibit 248 

Assessments  paid  by  husband  on  policy  payable  to  wife  in  pursuance 
of  agreement  that  be  should  be  reimbursed  out  of  proceeds  of 
such  policy  were  made  in  relation  to  her  separate  estate 26f 

Under  Md.  law  relating  to  mutual  benefit  society,  lawful  wife  was 
entitled  to  proceeds  rather  than  woman  with  whom  Insured  lived 
Illicitly,  notwithstanding  latter  was  designated  as  wife 272 

Under  by-law  providing  that  where  original  beneficiary  died,  benefits 
should  be  paid  to  widow,  insured's  second  wife,  and  not  child  by 
first  wife,  was  entitled  to  proceeds  where  first  wife  died,  and 
no  new  designation  was  made 286 

That  insured's  second  wife  supposed  that  child  by  first  wife  was 
entitled  to  proceeds  did  not  estop  her  to  thereafter  make  claim 
to  such   proceeds 286 

Under  Sec  655  Ky.  St.  providing  that  representatives  of  beneficiaries 
shall  be  entitled  to  proceeds  as  against  representatives  of  persons 
affecting  same,  representatives  of  beneficiaries  who  died  before 
insured  were  entitled  to  proceeds  in  preference  to  his  representa- 
tive where  no  change  of  designation  was  made 289 

Policy  Issued  to  insured  "as  freighter,  bailee,  or  conmion  carrier,  or  for 
account  of  whom  it  may  concern;  loss,  if  any,  payable  to  him  or 
order"    construed 828 

Where  testator  provided  for  pasrment  of  debts  out  of  personal  prop- 
erty, a  devise  of  insurance  proceeds  is  a  specific  legacy  free  from 
liability  for  payment  of  debts 188 

Endorser  of  notes  is  not  entitled  to  have  proceeds  from  insurance  on 
mortgaged  property  applied  to  payment  of  said  notes,  without 
the  consent  of  all  parties  concerned 898 

Obligee  in  bond  on  which  liability  accrued  after  commencement  of 
dissolution  proceedings,  is  entitled  to  pro  rata  share  of  surplus 
after  pasrment  of  claim 409 

Proceeds  of  policy  payable  to  wife  if  living,  otherwise  to  insured^  are 
subject  to  insured's  debts  where  he  dies  leaving  no  wife  or  chil- 
dren       426 

Contractor,  upon  destruction  of  property,  is  entitled  to  share  in  pro- 
ceeds of  insurance  taken  out  by  owner 488 

DIVIDENDS. 

[See  Policy.] 

"Together    with    the    surplus    then    apportioned    by    the    society    $544." 

bound  the  company  to  apportion  that  amount 107 

There  being  nothing  in  contract  authorizing  payment  of  premium  for 
less  than  three  months,  and  D  due  insured  being  less  than  that 
amount,  company  was  not  bound  to  apply  such  D  to  payment  of 
premium    108 

Policyholder,  having  failed  to  keep  policy  in  force  until  end  of  distri- 
bution period,  was  not  entitled  to  participate  in  reserve  accumu- 
lations       126 

Failure  to  notify  insured  of  amount  of  dividend  applicable  to  reduction 

of  premium  is  waiver  of  forflture  for  non-payment  of  premium...   148 

Concession   to   policyholders.    Increasing   amounts   of  policies,   was    not 
tantamount   to  participation   in   profits  of  business  in  violation   of  . 
N.  J.  laws  requiring  domestic  company  to  elect  as  to  plan  of  busi- 
ness       162 
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Where  directors  apportioned  funds  to  stockholders.  It  was  within 
their  discretion  to  stipulate  at  what  time  amount  so  apportioned 
should    be    distributed 161 

Determination  of  what  should  be  done  with  profits  of  corporation  Is  dis- 
cretionary wHh  directors  and  their  determination  made  in  grood 
faith  hi  not  subject  to  judicial  review 162 

D  are  payable  only  according  to  contracts  under  which  they  accure..   179 

Where  company  has  possession  of  funds  applicable  to  reduction  of 
assessments  It  cannot  declare  forfeiture  for  non-payment  of  assess- 
ment       183 

In  action  on  D  certificate  providing  for  participation  In  accumulations 
of  company,  defendant  was  entitled  to  compound  Interest  for  the 
average  rate  chargred  during  the  period  In  the  absence  of  evidence 
showing  amount  actually  earned 856 

Liquidator  of  mutual  company  has  no  standing  In  court  to  question 
power  of  directors  to  grant  rebates  to  policyholders  or  to  distrib- 
ute  dividends 866 

D   representing   company's    loading   of   premiums,    does    not   constitute 

"Income  received"  within  Corporation  Tax  Act,  Sec.   88 486 

DIVOBCE. 

[See  Beneficiary.] 

Beneficiary    upon    betng    divorced    from    Insured.    loses    her    rights    as 

beneficiary   244 

Rights  of  benefldary  lost  by  divorce   are  not   reinstated  by  reason  of 

an  agreement  between  parties  to  remarry 244 

DOING  BUSnCBSS. 

[See  Foreign  Company:  Statute.] 

Osrtlficate  executed  by  lessee  of  personal  property  to  replace  same  If 
burned  is  not  a  certificate  of  Insurance  within  prohibition  of  Pa. 
Laws  forbidding  making  contract  of  indemnity  without  express 
authority  6 

D  relates  to  ordinary  business  which  corporation  was  authorised  to 
do.  and  has  no  relation  to  the  Incidental  contract  of  a  foreign 
corporation  with  a  domestic  corporation  such  as  Insuring  its  prop- 
erty       18 

Inter-indemnity  contract  is  not  an  insurance  contract  within  meaning 

of  Mo.  Laws i% 

That  foreign  company  was  not  authorised  to  do  business  Is  a  matter 

of  defense  and  should  have  been  pleaded 886 

Maintenance  of  relief  association  by  railroad  company  does  not  consti- 
tute transaction  of  insurance  business 840 

IKHJBI.S  INSURAKOB. 

[See  Other  Insurance.] 

DBOWKUfO. 

[See  Accident  Insurance.] 

Evidence  held  to  show  that  tnsared's  death  was  from  D  and  was  not 

due  to  bodily  Infirmity 8B9 

Where  death  was  from   D  recovery  could  not  be  defeated  on   ground 

that  contributing  cause  was  voluntary  act  of  entering  water 860 

EABTHQUAKB. 

[See  Policy.] 

"Occasioned"  as  used  in  B  clause  is  equivalent  to  "caused" 88 

"Loss  caused  directly  or  Indirectly  by  invasion  *  •  *  or  for  loss 
or  damage  occasioned  by  or  through  earthquake.*'  does  not  ex- 
clude loss  caused  directly  by  earthquake 88 

BISECTION. 

[See  Notice.] 

Where  one  faction  elected  ofileers  by  a  convention  held  is  accordance 
.with  laws  of  order,  and  rival  flu;tk>n  held  no  such  conventioit  the 
ofllcers  elected  by  the  faction  holding  convention  were  legally  en- 
titled to  be  seated MS 
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[Sm  Asent;  Crtmtaua  Law.] 

Where  agent  converted  funds  and  made  no  claim  until  two  montba 
later  that  money  waa  retained  to  reimburse  him.  there  was  prob- 
able cause  for  prosecution  for  embesslement 899 

Where  funds  were  converted  by  agent  before  any  claim  was  made 
that  he  was  entitled  to  retain  same  to  reimburse  himself,  such 
conversion  was  a  fact  from  which  Jury  might  infer  a  criminal 
intent    899 

Offense  of  B  is  complete  at  time  of  conversion  and  is  not  annulled  by 
subsequent  efforts  at  atonement 899 

Conversion    of   part    only   of    fund    claimed    to    have    been    embessled 

constituted  crime  of  B  in  Mo 899 

*'Fraud  or  dishonesty  amounting  to  B"  as  used  in  fidelity  bond  con- 
strued     488 

EICPLOTBB'S  TTAHnJTY. 

[See  Policy.] 

To  recover  additional  premiums  on  account  of  Increased  payroll  It  is 
incumbent  on  liability  company  to  prove  that  additional  compen- 
sation was  paid  to  the  class  of  employes  Insured 888 

Papers  furnished  liability  company  showing  amount  of  payroll  is  com- 
petent as  an  admission  on  part  of  employer  that  payrolls  are  that 
large    888 

Bxlstence   of   Insurance   is   admissible   in   action   against   employer   for 

damages  for  personal  injury 83K.  846.  898.  410,  488,  488 

Under  bond   Indemnifying  against  loss  no  action   will   lie   In   favor  of 

insured  until  claim  against  him  has  been  paid 848 

Under  bond   Indemnifying  against    liability   a   right   of  action   accrues 

when  claim  is  made  against  the  indemnitee 848 

Annotation:  "Participation  of  insurer  In  defense  of  suit  against  in- 
sured as  estoppel  to  assert  that  tatter's  liability  was  predicated  on 
ground  not  covered  by  policy 84^ 

Act   of   liability    company   assuming  defense    without   reservation   Is   a 

waiver  of  right  to  object  that  liability  was  not  covered  by  policy..   368 

Presumption  of  prejudice   arising  out   of  act  of  liability   company   in 

assuming  defense  of  suit  against  assured  is  not  rebuttable 868 

Where  liability  company  assumed  defense  of  suit  against  assured.  It 
was  estopped  to  afterwards  say  that  it  was  not  its  duty  under 
policy  to  defend  such  suit 868 

"The  company  will  defend  all  suits  brought  against  assured  or  will 
settle  same  at  its  own  cost  unless  it  shall  elect  to  pay  the  Indem- 
nity provided    for"    construed 858 

Where    liability    company    elected    to    defend    suit    against    assured    it 

could  not  thereafter  abandon  same  and  pursue  another  course 869 

Notice  having  been  expressly  required  in  one  clause,  and  no  reference 
having  been  made  to  giving  of  notice  in  a  prior  clause,  it  will 
be  taken  that  company  did  not  require  notice  as  condition  prece- 
dent to  liability  under  the  prior  clause 883 

Where  policy  expressly  provided  that  no  condition  thereof  could  be 
waived  by  any  agent,  assured  could  not  avoid  payment  of  premium', 
based  on  actual  wages  paid,  on  ground  that  agent  had  told  him 
that  since  he  had  another  policy  the  amount  of  premium  would 
be  a  flat  rate 884 

Requirement  that  Insured  keep  a  wages  book  Is  to  provide  for  adjust- 
ment of  premiums  and  was  not  a  condition  precedent  to  liability..   889 

Assignee    of   employer's    liability    policy    Is    liable    only    for    premiums 

based  upon  wages  of  his  employes  after  the  assignment 878 

Contract  to  Indemnify  an  employer  against  liability  for  personal  inju- 
ries to  employes  Is  an  Insurance  contract 878 

Insured  was  not  entitled  to  recover  on  theory  of  estoppel  growing  out 
of  conduct  of  company  with  reference  to  defense  of  claim  for 
injuries,  without  first  proving  acts  on  part  of  company  suflClcient 
to  Justify  the  belief  that  defense  would  be  assumed  by  it 877 

Statement  of  agent  that  he  had  letter  in  his  pocket  from  company 
stating  that  it  would  take  charge  of  defense  is  insufficient  to  show 
waiver,  the  agent  himself  having  no  authority  to  waive  conditions 
of  policy „  ....  877 

Policy  indemnifying  employer  against  liability  is  an  Insurance  con- 
tract and  will  be  construed  most  favorably  to  assured 888 
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Agreement  of  Insured  with  purchaser  of  its  property  to  deposit  cer- 
tain sum  in  hank  to  he  paid  on  judgment  against  Insured  If 
affirmed,  is  not  such  an  Interference  in  legal  proceedings  as  will 
discharge    insurer S88 

Where  insured  compromised  with  injured  employe  for  amount  less  than 
Judgment  against  it^  Insurer  Is  not  entitled  to  have  its  llahllity 
reduced  proportionately  where  amount  actually  paid,  exceeded 
amount  of  policy S88 

Provision  of  liability  policy  prohibiting  insured  from  making  settle- 
ment of  any  claims  against  him  had  reference  only  to  such 
claims  as  had  not  been  reduced  to  Judgment  and  affirmed  by 
court  of   last  resort 888 

Attempt  to  show  that  defendant  In  personal  injury  action  was  pro- 
tected by  insurance  is  reversible  error 898 

Question  to  defendant's  attorney  as  to  whether  or  not  he  investigated 
claim  on  behalf  of  Insurance  company,  to  which  objection  was 
sustained,  was  not  reversible  error  in  personal  injury  action 898 

Liability  company,  under  general  denial,  could  show  that  money  paid 

by  assured  on  Judgment  was  not  paid  In  good  faith 894 

Under  policy  Indemnifying  against  loss,  damage  must  be  shown  be- 
fore  there  can   be  a  recovery 894 

Under    policy    indemnifying    against    liability,    action    may    be    brought 

as  soon  as  liability  is  imposed 894 

Rider  providing  that  policy  should  cover  "losses  sustained  by  and 
liability  for  any  claim"  modlfles  policy  so  as  to  entitle  assured  to 
recover  for  liability  without  showing  actual  loss 894 

Under  Sec.  9510-4  Gen.  Code  Ohio,  subrogating  employe  to  rights  of 
employer  under  any  contract  of  Insurance  against  loss  from  Injury 
to  employes,  there  was  no  right  to  which  employe  could  be  subro- 
gated where  employer  became  Insolvent 896 

Transaction  by  which  money  was  advanced  to  assured  by  bank  on 
security  of  pledge  of  stock  by  stockholders  was  a  payment  of 
assured's  money  entitling  It  to  recover  from  liability  company....   398 

Where  premium  was  based  upon  payroll,  statements  from  assured's 
books  of  account  were  competent  to  prove  amount  of  premiums 
due    409 

Stockholders,  officers  or  employes  of  casualty  company  Insuring  de- 
fendant, would  not  be  competent  Jurors  in  personal  injury  action..   410 

Questions  asked  Jurors  as  to  whether  or  not  they  were  Interested  In 
casualty  company  constituted  ground  for  setting  aside  verdict,  in 
personal   injury   action 410 

Where  violation  of  law  was  pleaded  as  a  defense  it  was  unnecessary 
for  Insurer  to  plead  that  such  violation  of  law  contributed  to 
injury   416 

Liability    of    third    persons    for    renewal    premiums    on    liability    policy 

Issued  for  his  benefit  on  application  of  another 417 

Where   employe   was   employed   In  violation   of  child    labor   law   insurer 

was  not  liable  for  damages  paid  arising  out  of  his  Injury 421 

Where  Insured  was  not  deprived  of  any  rights  by  reason  of  insurer's 
adjuster  attempting  to  settle  claim.  Insurer  was  not  estopped  to 
deny    liability 421 

Under  the  terms  of  liability  policy  Insurer  held   liable  for  expenses  of 

litigation  in  addition  to  face  of  policy 424 

Covenant  "to  pay  the  expense  of  litigation"  and  "the  company  will 
at  Its  own  cost  defend  such  suit."  constituted  an  agreement  on 
the  part  of  Insurer  to  pay  such   costs 424 

"Costs  and  expenses"  as  used  in  liability  policy  Include  amounts  paid 

counsel  and  witnesses,  together  with  court  costs 424 

PlalntlfT  on  E  policy  may  not  recover  Interest  on  amount  of  insurance 
for  period  during  which  Judgment  is  being  contested  in  Appellate 
Court   424 

Where  child's  employment  certificate  was  not  filed  in  office  of  employer 
as  required  by  N.  Y.  Laws,  his  employment  was  in  violation  of 
law   within    policy 428 

Adjudications  in  personal  injury  action  against  employer  are  con- 
clusive in  action  by  employer  against  liability  company 428,  429 

Child  "permitted  to  operate"  dangerous  machinery  contrary  to  N.  T. 
Labor  Law  is  "employed  In  violation  of  law"  within  meaning  of 
liability    policy 428 
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That  child's  emplojnnent  certificate  had  been  Issued  does  not  change 
fact  that  his  employment  contrary  to  N.  Y.  Labor  Laws  was  "In 
violation  of  law"  within  liability  policy 4t9 

Exception  of  liability  for  Injuries  to  employes  hired  In  violation  of 
law  Is  not  rendered  immaterial  because  accident  was  not  due  to 
vlolaUon  of  law 42» 

"Employed  In  violation  of  law"   cannot  be  construed  to  mean  '*know- 

Ingly  or  negligently  employed  In  violation  of  law" 4Sf 

Assumption  of  defense  of  action  aaralnst  employer  at  same  time  re* 
serving  all  policy  rights  does  not  estop  Insurer  from  asserting 
non-liablllty  on  ground  that  employe  was  hired  in  violation  of 
law    42» 

Policy  Indemnifying  against  loss  does  not  Indemnify  against  liability..  4SS 

Promise  of  agent  of  liability  insurer  made  to  employe  that  Judgment 
against  employer  would  be  paid  was  promise  to  pay  debt  of  an- 
other and  within  statute  of  frauds 48S 

Promise  of  agent  of  insurer  made  to  employe  to  effect  that  Judgment 
against  employer  would  be  paid,  does  not  estop  Insurer  to  deny 
liability  to  employe,  the  promise  being  without  consideration 4SS 

"Contract  of  indemnity"  and  "contract  to  pay  a  legal  llabllltjr"  dis- 
tinguished       484 

That  assured  paid  wages  to  C  pursuant  to  contract  with  R.   who  was 

C's  employer,  did  not  make  C  an  employe  of  assured 4SS 

"Employe"    defined 489 

Annotation:  "Delay  in  giving  notice  of  claim  under  employer's  In- 
demnity  policy" 441 

ENDOWBIENT  POLICY. 

[See  Beneficiary;  Policy.] 

EQUTTT. 

[See  Jurisdiction;    Reformation;    Specific  Performance.] 

Insurance  companies  having  severally  Issued  policies  are  not  entitled 
to  injunctive  relief  to  prevent  maintenance  of  several  actions  at 
law  on  several  policies 18 

Insured  suing  in  E  to  recover  premiums  paid  was  obliged  to  do  E, 
and  therefore  having  received  protection  he  could  not  equitably 
demand  refund  of  premiums 121 

Participating?  policyholders,  although  not  entitled  to  sue  for  division 
of  surplus,  may  sue  in  E  to  require  company  to  conserve  surplus 
accumulated  for  their  benefit  from  earnings  on  participating  poli- 
cies     184 

Action  to  prevent  anticipated  breach  of  contract  states  no  ground  for 

equitable    relief 188 

Where  fund  is  claimed  by  two  persons  and  same  is  paid  to  one,  the 
other  consenting,  and  the  ownership  of  same  depends  upon  con- 
struction of  written  contract,  the  situation  presents  no  ground  for 
equitable   relief 847 

Suit  by  obligee  against  surety,  making  principal  as  well  as  persons 
who  had  filed  liens  parties  thereto,  Is  maintainable  in  E  without 
prior  payment  of  liens  of  obligee 884 

ESCHSAT. 

[See  Corporations;  Ownership.] 

Under  Ky.  St.  providing  that  corporations  may  not  own  real  estate 
except  such  as  may  be  necessary  for  carrying  on  business,  a  cor- 
poration having  held  property  may  protect  itself  against  E  by 
selling  same  before  Institution  of  proceedings  to  E 882 

Ky.  St.,  providing  that  corporations  shall  not  hold  real  estate  except 
such  as  may  be  necessary  for  carrying  on  their  legitimate  busi- 
ness under  penalty  of  E,   construed 882 

ESTATE. 

[See  Aministrator  and  Executor;   Beneficiary;   Decedent's   Estate.] 

Policy   made   payable    to   an   estate   will    be   construed   as   having  been 

made  to  protect  property  while  In  administrator's  hands 56 

Direction    that   proceeds   should    be   paid   to   E   is   In   fact   direction   to 

pay  same  to  personal  representative 289 
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[See  Agent;  Pleading  and  Practice;  Waiver.] 

Notice  to  agent  while  actlnc  for  anotlier  company  will  not  be  Im- 
puted to  company  iMulng  policy  at  a  later  period 8 

To  constitute  B  by  conduct,  party  sought  to  be  estopped  must  have 
caused  other  party  to  occupy  more  disadvantageous  position  than 
he  would  have  otherwise  occupied 7 

That  agent  of  company  was  employed  by  Insured  in  an  entirely  different 
matter  affords  no  ground  for  saying  that  his  knowledge  of  mat- 
ters relating  to  the  insurance  was  not  imputed  to  company 11 

Knowledge  of  agent  Is  sufficient  to  establish  waiver  where  policy  pro- 
vides that  all  waivers  must  be  in  writing 16 

Failure  to  assign  policy  to  mortgagee  upon  delivery  of  possession  to 
such  mortgagee,  being  on  advice  of  Insurer's  agent,  his  act  estops 
insurer  to  claim  that  policy  should  have  been  as^gned SI 

Person  who  solicited  application,  delivered  policy,  collected  prenUum 
and  gave  notice  after  loss  is  agent  of  the  company  whose  knowl- 
edge of  facts  avoiding  insurance  will  estop  company 26 

Insurer  having  paid  loss  caused  by  wrong-doer  may  not  recover  money 
paid,  where,  after  notice  of  action  against  wrong-doer,  it  failed 
to  take  steps  to  protect  its  interest,  and  insured  thereafter  settled 
action  for  less  than  loss  in  excess  of  insurance 89 

Knowledge  of  agent  of  company  who  was  also  agent  of  assured  would 

not  be  imputed  to  company  so  as  to  estop  It 41 

Knowledge  of  vadditlonal  insurance  acquired  by  adjuster  after  loss  does 

not  estop  company 41 

Where  company  waited  four  years  without  taking  steps  to  have  du- 
plicate policy  reformed,  it  had  no  standing  In  equity 44 

Actual  knowledge  is  not  always  necessary  to  charge  company  with 
waiver.  If  with  proper  attention  it  could  have  apprised  itself  of 
facts  it  has  no  right  to  set  up  Ignorance  as  an  excuse 46 

To  allow  proof  of  an  B  does  not  annul  provision  of  standard  policy  or 

eliminate  it  from  contract 46 

Where  company  with  knowledge  of  forfeiture  recognises  validity  of 
policy,  or  so  acts  as  to  lead  insured  to  believe  it  does  not  Intend  to 
rely  on  forfeiture,  It  is  estopped  to  afterwards  say  It  did  not  intend 
to  waive  forfeiture 45 

Knowledge  of  company  at  time  of  issuance  of  policy  that  insured  did 
not  own  land  upon  which  building  stood,  estops  it  to  declare  for- 
feiture         45 

Assured  who  accepted  substituted  policy  was  estopped  to  deny  author- 
ity of  agent  to  accept  notice  of  cancellation 47 

Knowledge  through  agent  at  time  of  application  of  insured's  intention 
to  procure  other  insurance,  estops  company  to  set  up  such  other 
insurance  in  defense 61 

'Expression  to  agent  of  intent  to  obtain  other  insurance  will  not  con- 
stitute a  waiver  or  B 66 

Knowledge  having  been  brought  to  company  that  insured  as  not  owner 
of  the  fee  it  would  be  estopped  to  set  up  want  of  sole  ownership 
In  defense  of  Its  liability 67 

Company  may  not  set  up  condition  of  policy  inconsistent  with  the  appli- 
cation        57 

Company  having  Issued  policy  In  name  of  partnership  could  not  ques- 
tion right  of  partners  to  recover  for  loss 61 

By  repudiating  appraisal,  company  lost  its  option  to  purchase  salved 

property 68 

Where  broker  placed  Insurance  with  defendant,  without  knowledge  of 
a  owner,  at  suggestion  of  defendant's  agent,  defendant  was  not 
In  position  to  say  that  policy  was  Issued  at  instance  of  broker  for 
benefit  of  respective  owner 76 

To  avoid  liability  on  account  of  vacancy  company  must  return  unearned 

premium    83 

Existence  of  conspiracy  between  agent  and  Insured  precludes  latter 
from  availing  himself  of  rule  imputing  knowledge  of  agent  to 
company 88 

Knowledge  of  agent  affecting  conditions  precedent  Is  Imputed  to  com- 
pany    86,   97.   164.   190,  860 

Where  knowledge  of  forfeiture  was  not  obtained  until  after  loss,  re- 
tention of  premium  after  acquiring  knowledge  furnished  no  founda- 
tion for  change  of  waiver 98 
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Partlotpatlon  in  Adjustment  of  lots  estop*  company  to  say  policy  was 
not  In  force  at  time  of  loss 14 

Suit  to  annul  policy  lien,  where  dismissed  upon  intimation  of  court 
that  policy  lien  and  policy  oonstituted  a  single  contract,  would  not 
bar  suit  to  rescind  contract  in  toto 110 

Where  fraud  was  not  discovered  until  four  years  after  same  was 
consummated  the  delay  was  excusable 110 

Riffbt  to  rescind  contract  on  account  of  fraud  was  not  destroyed  be- 
cause insured  continued  to  pay  premiums  after  commencement  of 
action  to  rescind Ill 

Acts  of  acent  within  the  scope  of  his  real  or  apparent  authority  are 
binding  on  company Ill 

Evidence  of  waiver  or  E  may  be  eriven  under  ailevatlon  of  perform- 
ance, but  where  non-performance  has  been  admitted  waiver  or 
estoppel  could  not  be  proven  under  such  allegation 117 

Where  a«ent   with   knowledge  of  principal,    holds  himself   out   to   the 

world  as  possessing  certain  powers,  the  principal  is  estopped 122 

Having  forwarded  policy   to   agent   for   delivery^   company  is  estopped 

to  deny  his  authority  to  attach  rider  to  policy 12S 

Agent  having  neglected   to   get   Information   called  for   in   application. 

company  could  not  take  advantage  of  such  neglect 127 

Knowledge    of   agent   of   facts   which    should    have    been    written    into 

the  application  are  Imputed  to  company ISO 

Company  having  received   and  retained  money  paid  by  applicant  will 

not  be  heard  to  repudiate  application 180 

Agent's  knowledge  of  application  for  other  insurance  would  not  estop 

company ISO 

Application  reciting  that  applicant  had  no  application  then  pending, 
was  merely  to  the  effect  that  no  application  was  then  pending  in 
any  other  company ISO 

In  action  to  recover  premium  paid,  company  could  not  say  that  it  did 
not  receive  the  money  paid  while  repudiating  the  agreement  on 
which  It  was  paid 181 

Where  Insured   retained  policy,   he   was  estopped   to  deny  liability  on 

premium   note 184 

After  having  received  premiums  from  assignee,  company  is  estopped 
to  deny  validity  of  assignment  on  ground  that  aslgnee  had  no  in- 
surable interest 186 

In  action  by  assignee  to  rescind  policy  and  recover  premium  paid  by 
assignor,  there  could  be  no  recoveiT  he^e  assignor  made  such  pay- 
ments knowing  facts  upon  which  action  for  rescission  was  based..   186* 

Failure  of  applicant  to  examine  policy  and  reject  same  if  not  what  he 
contracted  for,  is  equivalent  to  an  acceptance,  and  precludes  him 
from  avoiding  liability  on  premium  note  on  ground  that  it  differed 
from  policy  applied  for 187 

Mistake   of   agent   In   writing   down   answers   In   application   would   be 

chargeable  to  company  so  as  to  estop  it 187 

Knowledge  of  agent  of  breaches  of  certain  warranties  will  be  treated 
as  waiver  of  such  breaches  as  were  known  to  agent  but  not  as  to 
breaches  of  which  he  had  no  knowledge ISO 

Assessment  company,  having  Issued  old  line  policy  and  collected  pre- 
miums thereon,  may  not  thereafter  set  up  ultra  vires  in  avoidance 
of  liability    148 

Where  Insured  tendered  amount  due  under  contract,  after  demand  for 
excessive  assessments,  he  thereby  preserved  his  rights  so  as  to 
preclude  a  forfeiture  so  long  as  company  persisted  in  its  wrong- 
ful demand 149 

Policyholder  cannot  be  put  In  wrong  by  refusal  to  comply  with  unlawful 

demand    149 

Having  been  notified  that  nothing  less  than  Increased  assessments  would 
be  accepted,  Insured  Is  excused  from  tendering  any  further  assess- 
ments     149 

Knowledge  of  soliciting  agent  that  he  was  giving  rebates  Is  imputed  to 
company  154 

Where  application  declared  that  answers  were  complete  and  true,  evi- 
dence was  Inadmissible  to  show  that  answers  were  not  truly  record- 
ed by  agent   159 

Failure  to  deposit  in  court  premiums  received  estops  company   to  set 

up  misrepresentations  under  Sec  0940  Mo.  R.  S.  1909 104 
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Where  company  retains  premium  after  learning  that  aasured  waa  not 
In  good  health  at  time  of  delivery  of  policy,  it  la  e«topped  to  set  up 

III  health  in  defense 167 

Tender  or  payment  of  sum   less  than  full   amount  of   liquidated   debt 

will  not  bar  action  for  entire  amount 168 

Where  policy  was  taken  out  by  wife  on  life  of  husband,  and  wife  there- 
after died,  statement  of  agent  to  husband  that  affidavit  of  wife's 
death  was  all  that  was  necessary  to  effect  change  of  beneficiary 
would  not  estop  company  from  denying  liability  to  new  beneficiary  169 
Where  plaintiff  declined  to  accept  policy  but  took  possession  of  it  for 
sole  purpose  of  delivering  it  to  company's  adjuster,   he  would  not 

thereby  be  estopped  to  say  that  It  was  not  as  represented 171 

Silence  and  inaction  after  levy  of  Illegal  assessment  does  not  amount 

to  abandonment    177 

No  forfeiture  arises  from  failure  to  pay  illegal  assessment 177 

Test  of  abandonment  Is  existence  of  intent  to  abandon 177 

Where  company  declares  that  it  will  not  perform  contract  and  does 
not  withdraw  such  declaration,  insured  Is  excused  from  perform- 
ance on  his  part 178 

Insurer  cannot  make  its  own  wrong  repudiation  of  contract  ground  for 

forfeiture    178 

Where  beneficiary  knew  that  his  wife,  the  insured,  was  affilcted  with 
fatal  malady,  he  will  not  be  heard  to  say  that  wife  was  Ignorant  of 

her  condition   189 

Where  defendant  society  had  taken  over  risks  of  another  society  under 
a  contract  of  consolidation,  collection  of  assessments  against  a  pol- 
icyholder of  the  absorbed  company  would  not  estop  defendant  from 

denying  illegality  of  the  consolidation 207 

Collection  of  dues  and  assessments  by  organizer  did  not  estop  society 
from  denying  completion  of  contract,   applicant   never  having:  b<cn 

Initiated    213 

Delay  of   four  years   after   right   to   action   accrued    Is   not   such    laches 

as  will   preclude   recovery 216 

Knowledge  of  agent  of  local  camp  Is  Imputed   to  society 219 

Act  of  agent   writing   down  wrong   answers  estops   company   to   set   up 

breach    of    warranty 224,   242.  270 

Having  notice  that  applicant  had  been  previously  rejected,  company 
Is  estopped  to  avoid  liability  on  ground  that  Insured  falsely  stated 
that  no  examining  physician  had  ever  declined   to  recommend   her 

for     insurance ' 282 

After  collection  and  retention  of  assessments  during  life  of  member 
society    may    not    on    his    death    complain    that    assessments    were 

Insufficient    in   amount 236 

Where  by  exercise  of  reasonable  care  society  could  have  known  of 
facts.   It  Is  charged  with  knowledge  of  such   facts  and  is  estopped 

to  base  a  defense  thereon 235 

Local  camp  is  agent  of  head  camp  notwithstanding  provision  of  by- 
law  to  contrary,   and   knowledge  of  officers  of   camp  Is  imputed   to 

society   so   as   to   estop   It 240 

Rule  requiring  member  to  exhaust  remedies  of  order  before  suing 
does    not    apply    where    society    has    arbitrarily    invaded    member's 

rights    249 

Knowledge  of  agent  having  authority   to  solicit  insurance  and   collect 

premiums   Is   imputed   to   company 250 

Retention    of   premium    with    knowledge   of   death    of    applicant    before 

delivery  of  policy  estops  society  to  deny   liability 251 

Change  of  beneficiary.,  after  enactment  of  by-law  reducing  amount  of 

policy.  Is  ratification  of  such   by-law 254 

Doctrine    of    acquiescence    will    not    be    applied    in    aid    of    forfeiture 

where   Illegal   exaction   has  been   made 259 

There   can   be  no  acquiescence   without  full   knowledge 259 

Where  agent    conspired  with    Insured   to   defraud    company,    knowledge 

of  such   agent   will   not  be  Imputed  to  company 264 

Company  Is  bound  by  agent's  construction  of  contract 269 

Where  answers  written  in  application  were  suggested  by  agent  or 
made   by   him    from   his   own  knowledge.    Insurer   is    E   to    rely   on 

their  falsity 269 

Acceptance  of  premium  with  knowledge  of  misrepresentations  E  com- 
pany    270 
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Where  asrent  writes  down  only  what  he  oonceiveB  to  be  essential, 
company  will  be  estopped  to  predicate  breach  of  warranty  on 
such    answers 270 

Statement  of  agent  that  It  was  not  necessary  that  certain  answers  be 

written   In  application  was  admissible  to  prove  E 271 

Failure    to    return    premium    upon    learning   of    breach    of   warranty    E 

company  to   rely  upon   such   breach 271 

Acceptance  of  assessments  would  not  estop  company  to  refuse  pay- 
ment to  one  who  lived  Illicitly  with  Insured,  where  it  did  not 
know  of  true  relationship  until  aftet-  insured's  death 272 

Company  Is  estopped  to  say  that  dues  were  not  promptly  paid  where 
It  failed  to  show  that  dues  so  paid  were  tendered  back,  and  ten- 
der kept  good  by  payment  Into  court 273 

Knowledge  of  medical  examiner  of  facts  outside  of  medical  examina- 
tion are  not  Imputed  to  company 275 

Denial  of  liability  on  specified  ground  Is  waiver  of  other  grounds 
where  company  at  time  of  denial  had  knowledge  of  such  other 
grounds    276 

After   receiving  payments   on  policy,    company   Is   E   to   deny   authority 

to   Issue   such    policy 277 

Where  local  lodge  had  accepted  assessments  and  had  led  member  to 
believe  that  he  was  reinstated,  society  was  estopped  to  say  that 
he   was  not  In   good   standing 286 

That  Insured's  socond  wife  supposed  that  child  by  first  wife  was 
entitled  to  proceeds  did  not  estop  her  to  thereafter  make  claim 
to   such    proceeds 286 

Notice    to    agent    having    authority    only    to    solicit    application    is    not 

notice   to    the    company 294 

Knowledge    of    broker    who    Is    not   agent    of    company   at    the    time    of 

application   Is   not   notice   to   company 294 

Knowledge  of  agent   acquired   before   he  became   agent   Is   not   Imputed 

to  company 294 

Where  agent  prepared  application  company  was  estopped  to  contro- 
vert statements  therein  under  Maine  law  providing  that  agents 
shnll   be  regarded  as  in  the  place  of  their  principals 295 

By  accepting  policy,  assured   Is  charged   with  knowledge  of  Its  terms.  .    308 

Exaction  of  strict  compliance  with  provisions  as  to  proofs  of  loss 
furnished  no  ground  for  charging  company  with  delay  thereby 
estopping  it   to  rely  on  policy  limitation 309 

Breach    of    warranty    cannot    be    predicated    upon    failure    of    agent    to 

properly    record    applicant's    answers 316 

Where  policy  contained  words  "seaworthiness  admitted,"  company  was 
put  on  Inquiry  as  to  construction  of  floating  dock,  and  was  E  to 
say  that  owners  did  not  disclose   want  of  special  strengthening...   323 

That  Insured  endorsed  checks  to  assignee  for  benefit  of  creditors, 
after  latter  had  wrongfully  disbursed  insurance  proceeds,  would  not 
estop  him  from  holding  such  assigrnee  for  his  wrongful  act 881 

Annotation:  "Participation  of  Insurer  in  defense  of  suit  against  In- 
sured as  estoppel  to  assert  that  tatter's  liability  was  predicated 
on  ground  not  covered   by  policy 342 

Presumption   of   prejudice   arising   out   of   act    of   liability    company   In 

assuming  defense  of  suit  against  assured   is  not  rebuttable 353 

Where  liability  company  assumed  defense  of  suit  against  assured,  it 
was  estopped  afterwards  to  say  that  it  was  not  its  duty  under 
policy  to  defend  such  suit 353 

Where   assured    relies  on  an   E,   the   burden   is   on   him   to   prove   each 

constituent  fact  involved  in  such   B 354 

Act  of  illiterate  man  holding  policy  for  period  of  five  months  is  not 
such  laches  as  will  estop  him  to  say  that  policy  was  not  of 
character  which  agent  represented  that  it  would  be 857 

Where    liability    company    elected    to    defend    suit    against    assured    it 

could  not  thereafter  abandon  same  and  pursue  another  course....   359 

By    attempting    to    enforce    written    contract    according    to    its    terms, 

company  thereby  ratified  unauthorized   oral  modifications  thereof. .   364 

That  company  had  disputed  manner  In  which  burglar  had  effected  an 
entrance  to  safe  would  not  estop  it  on  appeal  from  asserting  that 
the  evidence  did  not  support  a  finding  that  the  inner  chest  had 
been     so    entered 375 

Insured  was  not  entitled  to  recover  on  theory  of  E  growing  out  of 
conduct  of  company  with  reference  to  defense  of  claim  for  inju- 
ries, without  first  proving  acts  on  part  of  company  sufficient  to 
justify  the  belief  that  defense  would  be  assumed  by  it 877 
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Where  party  hme  reoelred  benefit  from  ultra  ylree  oontraot,  he  will 
not  be  heard  to  wmj  that  company  had  no  authority  to  make 
such    contract 407 

That  company  did  not  eet  up  breach  of  acency  contract  in  first  action 
brought  for  commissions  did  not  estop  it  in  subsequent  action 
for  comn&issiona  to  prore  such  breach ilt 

Where  insured  was  not  deprived  of  any  rlghtB  hy  reason  of  insurer's 
adjuster  attempting  to  settle  claim,  insurer  was  not  estopped  to 
deny   liability in 

Assumption  of  defense  of  action  asainst  employer  at  same  time  re- 
serving all  policy  rirhU  does  not  estop  insurer  from  asserting 
non-liability  on  ground  that  employe  was  hired  in  violation  of 
law 4S9 

Promise  of  acent  of  insurer  made  to  employe  to  effect  that  Judgment 
a«ainst  employer  would  be  paid,  does  not  estop  insurer  to  deny 
liability  to  employe^  the  promise  beinr  without  consideration 4SS 

BYIDBNCB. 

[See  Practice;  Proof.] 

Proof  of  waiver  may  be  made  under  allegation  of  performance t 

Annotation:      "Admissibility  of  extrinsic  evidence   to   extend   scope   of 

mortffacee  clause 10 

Return  of  policy  with  advise  to  "let  it   alone  until   I   see  you   before 

you  make  another  pollcjr"  could  not  be  explained  by  parol  B IS 

That  amount  of  loss  as  found  by  trial  court  greatly  exceeded  amount 
found  by  arbitrators,  is  a  circumstance  to  be  considered  in  deter- 
mining whether  award  was  fairly  made IS 

Builder    who    was    familiar    with    prices    of    work    and    material    was 

competent  to  testify  as  to  value  of  property 15 

Where  company  objected  to  proof  of  value  of  property  after  loss  on 
ground  that  cost  of  restoration  was  proper  measure  of  dsmage.  it 
could  not  complain  of  error  In  admitting  such  E  where  it  subse- 
quently objected  to  B  on  the  latter  theory 14 

Conversation  between  broker  and  aerent  of  company  concerning  rein- 
statement was  admissible  on  theory  that  broker  was  insured's 
acent  to  cancel  policy,  insured  having  authorised  such  cancella- 
tion         17 

Where  defense  was  concealment  of  deed  of  trust,  parol  B  was  admis- 
sible to  show  that  property  was  included  in  such  deed  of  trust 
by  mistake 17 

Rider,  although  not  attached  to  policy,  held  admissible  as  a  statement 

of  terms  upon  which  removal  had  been  orally  permitted 2S 

Parol  B  held  admissible  to  show  whether  buildings  connected  by  elec- 
tric wires  and  by  water  piping  were  included  within  the  term 
"addition"  as  used  In  the  description 26 

Bntries  in  policy  'register  not  being  verified  by  any  one  knowing  facts 
recited  therein  are  admissible  to  prove  terms  of  lost  policy,  such 
entries  being  in  nature  of  self-serving  declarations S7 

To  prove  terms  of  lost  policy  secondary  evidence  must  be  best  at- 
tainable       26 

Business  of  an  insurance  agent  is  not  a  profession  and  entries  made  by 
such  agent  in  policy  register  were  not  made  "In  the  ordinary 
course  of  professional  conduct" 27 

In  action  by  assignee  of  a  claim  for  Insurance,   B  as  to  payment  by 

other  companies  Is  Inadmissible 29 

Question  to  agent  "for  what  purpose  were  policies  put  in  your  pos- 
session," calls  for  a  conclusion  and  is  incompetent S9 

Statements  of  clerk  of  agent  In  presence  of  latter  held  binding  on 
company SO 

Carbon  copy  of  proofs  of  loss  held  admissible  as  a  duplicate  original 

without  first  having  accounted  for  original S2 

Question  to  agent  as  to  whether  or  not  premium  had  been  paid  to 
him  was  properly  excluded  since  negative  answer  would  not 
necessarily  have  determined  whether  or  not  premium  had  been 
paid  to  company 32 

Where  question  In  dispute  was  whether  percentage  of  profit  w%b  in- 
fiated  or  not,  companies  should  have  been  allowed  to  show  from 
plaintiff's  books  the  profits  during  the  preceding  years 86 

Where  by-laws  were  not  attached  to  policy  as  provided  by  Oa.  St.   It 

was  error  to  admit  same  in  E 39 
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B  may   not   be  Introduced   to  show  that  policy  covered   different  rlak 

from  that   described  therein 44 

Where  pleadinrs  admitted  execution  of  policy.  B  thowlnv  that  it  had 

not  been  executed  was  inadmlMible 44 

Where  only  purpose  In  Introducing  application  was  to  show  mistake 
of  description  In  duplicate  policy,  refusal  to  admit  same  was 
harmless  where  policy  contained  actual  description  of  risk 44 

Refusal   to  allow  witness  to  state  belief  as  to  cause   of  fire  was  not 

error,  as  such  B  was  immaterial 4S 

Admission  of  proofs  of  loss  was  harmless  where  jury  were  Instructed 
not  to  consider  same  as  proof  of  the  fact  or  extent  of  Insured's 
loss    44 

What  was  done  with  reference  to  flUnff  of  proofs  of  loss  In  other 
cases  was  immaterial  and  Incompetent 45 

Testimony   as   to   why   company   could   not   take   up   adjustment   until 

certain  time  was  properly  rejected  as  Immaterial 4S 

Owner   of    property    is    competent    to    fflve    his   opinion    of    the    ralue 

thereof  4« 

Indifference   of  plaintiff  at   time   of   expiration   of   insurance   does   not 

show  an  intent  to  renew 5S 

Fact  of  notice  of  loss  should  l)e  proven  by  writing  itself  where  writ- 
ten notice  was  slven  and  not  by  oral  testimony 60 

Memorandum  made  by  adjuster  from  books  of  Insured  is  admissible  to 

show  at  what  point  investigation  was  concluded 6S 

In    prosecution   for   arson   evidence    as   to   insurance   on   property   was 

admissible  to  show  motive 69 

Where  books  and  inventories  were  lost  duplicates  of  Inventories  were 

competent  B  of  amount  of  loss 6t 

Testimony  as  to  what  It  would   cost  to  procure  property  such  as  was 

insured  was  competent  to  prove  value  of  property 7S 

B  of  value   of  property  at   time  of  Issuance  of  policy   Is  incompetent 

where  policy   was  value   policy 71 

Application   itself   Is   admissible   to   contradict   statement   of   applicant 

that  he  did  not  read  same 80 

Parol  B  held  to  be  admissible  to  explain  what  was  meant  by  "stock 
of  a  merchant  tailor" 81 

Certificate    granted    by    insurance    commissioner    is    sufficient    to    show 

authority  of  company  to  do  business 88 

Proof  of  possession   at  time  of  application   is  prima  facie  B   of  title 

where  complaint  describes  risk  as  "his  (plaintiff's)  propertjr" t7 

Testimony  of  airreement  with  affent  that  policy  should  cover  plaln- 
tlfTs  Interest  as  administrator,  and  also  as  heir,  is  Incompetent 
as  attemptlnr  to  vary  written  Instruments 100 

Annotation!  "Admissibility  of  Insurance  avent's  memoranda  or  let- 
ters as  to  policies  and  risks" 100 

Construction  of  policy  Is  for  court,  policy  beinv  In  writing 107 

In  action  to  rescind  substituted  policy  on  irround  that  acent  had 
fraudulently  concealed  fact  that  new  policy  would  be  subject  to 
Hen.  It  was  not  error  to  reject  evidence  that  original  policy  was 
such  that  rates  mlffht  be  raised lOt 

In  action  to  rescind  contract  for  fraud,  exact  manner  of  perpetration 

of  fraud  need  not  be  shown  if  the  fraud  itself  be  proven 110 

Agency  for  corporation  may  be  proved  and  authority  may  be  Implied 

as  In  case  of  natural  persons Ill 

Receipt  attached  to  extension  note  but  never  delivered  to  Insured  Is 
no  evidence  of  pasrment 114 

Policy  speaks  contract  between  parties  and  its  terms  may  not  be 
varied  by  extriasio  B 181 

Proofs  of  death  furnished  by  beneficiary  are  admissible  against  bene- 
ficiary as  admisslonst  but  may  be  explained  or  rebutted 124 

Insured  may.  by  agreement,  waiva  In  advance  Inoompetency  of  phy- 
sician to  testify 124 

Agreement  that  contents  of  proofs  of  death  may  be  used  as  B  by 
company  does  not  amount  to  a  waiver  of  incompetency  of  phy- 

slolaii  to  testify 124 

Where  proofs  of  death,  furnished  by  physldan  who  attended  Insured, 
contained   disclosures   of   privileged    information^    such    disclosures 

were  Inadmissible  as  against  benaflolary 1S4 

Admissions  by  administrator  In  proofs  of  death  are  Inadmissible 
against  InteresU  of  insured's  estate 127 
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Where,  on  direct-examination,  no  questiont  were  aaked  as  to  Inmired't 
state  of  health,  company  could  not  Interrogate  on  these  subjects 
on  cross-examination 1S7 

In  action  to  recover  premium,  upon  introduction  of  application  by 
company,  plaintiff  could  show  that  it  was  void  for  fraud  or  other- 
wise      129 

Oral  agreement  made  by  agrent.  which  should  have  been  written  in 
application,  will  not  merge  in  application  so  as  to  prevent  parol 
evidence  thereof ISO 

Testimony  of  agrent  through  whom  application  was  made  that  he  dis- 
approved policy  because  in  his  opinion  It  was  a  wager  policy  was 
admissible    185 

Testimony  that  there  was  a  great  deal  of  speculation  in  policies  in 
town  where  insured  lived,  is  inadmissible  to  prove  wager  con- 
tract       186 

Hearsay  E  has  no  probative  value 160 

Agency  cannot  be  shown  by  mere  declarations  of  the  alleged  agent...   160 

Letter  on  stationery  of  company  describing  alleged  agent  as  "General 
Agent,"  written  from  a  place  other  than  home  office  of  company 
by  such  alleged  agent.   Is  incompetent  to  prove  his  agency 161 

Where  application  declared  that  answers  were  complete  and  true,  E 
was  inadmissible  to  show  that  answers  were  not  truly  recorded 
by  agent 169 

Proofs  of  death  are  admissible  solely  to  show  compliance  with  pro- 
visions  of   contract 168 

Statements   by    physician   in   proofs   of   death   are   made   as   agent    of 

beneficiary,  and  are  binding  on  beneficiary  as  admissions 164 

Lietters  by  policyholders  to  company  complaining  of  false  representa- 
tions by  agent  are  inadmissible  In  action  by  company  against 
agent   166 

Fact  of  death  may  be  proven  by  hearsay,  where  declarant  was  mem- 
ber of  decedent's  family 170 

Finding  of  insured's  death  is  sustainable  on  incompetent,  but  unob- 
jected to,   testimony  that  he  had  died 171 

Parol  E   held  admissible  to  explain  meaning  of  expression   "O.   A.   D. 

80  Pay" 171 

Wajranty  in  application  for  reinstatement,  based  upon  original  appli- 
cation, is  no  cause  for  forfeiture  where  company  was  precluded 
from   relying  upon  statements  in  original  application 174 

Report  of  company  to  state  department  showing  excess  in  amount 
collected  on  account  of  safety  fund  is  such  conflict  with  statement 
of  president  that  there  was  no  such  excess  as  to  require  submis- 
sion of  question  to  Jury 176 

Testimony  of  companjr's  bookkeeper  as  to  previous  collections  made 
by  agent,  held  competent  to  show  agent's  authority  in  collecting 
premium 184 

Where  policy  provided  that  Its  conditions  could  not  be  varied  by 
agreement  of  agent,  it  was  improper  to  admit  E  of  agreement 
of  agent  to  reinstate  policy  without  examination 188 

Having  failed   to  attach   copy  of  application  to  policy  as  required   by 

Ky.  statute,  company  could  not  offer  B  of  misrepresentations 192 

Answers    to    questions    in    application    may    not    be    modified    by    parol 

evidence  except  on  ground  of  fraud 196 

E  as  to  usage  and  custom  of  society,  not  shown  to  have  been  pro- 
mulgated among  members,  is  inadmissible  to  explain  meaning  of 
contract    188 

That  society  could  not  continue  to  do  business  If  by-laws  were  given 
a  certain  construction  was  inadmissible  to  show  what  was  in- 
tended by  such   by-laws 198 

Where  terms  of  contract  were  unambiguous,  parol  evidence  of  custom 

is  incompetent 214 

Testimony  by  beneficiary  that  insured  stated  that  he  would  treat  her 
as  a  parent  and  would  will  her  his  insurance  if  she  would  care 
for  him,  was  admissible  to  show  insurable  interest 216 

Proofs  of  death  put  in  E  by  beneficiary  may  be  treated  as  admissions.   222 

Judgment  acquitting  insured's  slayer  on  ground  of  self-defense  was 
inadmissible  on  question  of  whether  or  not  insured  was  killed  in 
consequence  of  violation  of  law 228 

Hypothetical  question  need  not  contain  complete  statement  of  facts..   238 

Testimony   of   agent   in   past   tense   was   Insufficient    to    raise   a   conflict 

In  the  E  as  to  facts  as  they  then  existed 287 
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Record  of  proceedings  before  Justice  of  Peace  la  inadmlMlble  to  show 
Insanity    at    time    of    Issuance    of    policy,    although    admissible    to 

prove  that  applicant  had  been  declared  Insane S4S 

Minutes  of  meeting  merely  reciting  repeal  and  amendment  of  by-laws 
Is    Insufficient    to    prove    such    facts    where    neither    original    nor 

amended  by-laws  are  set  out t45 

Statutes    malclng    communications    to    physicians    privileged    Inure    to 

benefit  of  beneficiary 266 

Right  to  object  to  testimony  of  physician  as  to  privileged  communica- 
tions may  be  waived;  such  waiver  binds  beneficiary S56 

By  claiming  that  release  was  signed  upon  physician's  statement  that 
insured  died  from  consumption,  plaintiff  thereby  waived  privilege 
of   objecting    to    physician's    testimony    as    to    cause    of    insured's 

death    S56 

That  26  per  cent,  of  women  In  U.   S.  were  afflicted  with   certain  dis- 
ease was  incompetent  to  show  that  insured  had  such  disease....  267 
Where  it  was  claimed  Insured  was  not  In  good  health  at  time  of  re- 
instatement, it  was  proper  to  permit  her  husband  to  testify  that 

she  had  been  doing  her  household  duties 267 

Testimony  of  husband  that  physician  who  operated  on  wife  never  told 
him  of  existence  of  disease  was  competent  in  determining  weight 

to   be   given   testimony   of   physician 267 

Testimony  by  oousln  of  insured  that  insured  made  declarations  to 
witness  as  to  his  age  is  inadmissible  on  ground  that  it  was  self- 
serving    261 

Where  E  showed  that  insured  had  undergone  operation,  it  was  harm- 
less to  permit  physician  to  testify  to  such   fact 264 

Where  no  copy  of  by-laws  is  attached  to  policy  they  are  inadmissible 

under  Sec.   679  Ky.   St 270 

Statement  of  agent  that  It  was  not  necessary  that  certain  answers  be 

written  In  application  was  admissible  to  prove  estoppel 271 

B  to  effect  that  questions  in  application  were  not  answered  is  not 
incompetent  under  rule  excluding  E  tending  to  vary  written  in- 
struments      27 

Beneficiary  who  was  present  when  application  was  made  could  testify 
that  certain  questions  therein  were  not  propounded,  such  testi- 
mony not  being  incompetent  under  rule  excluding  E  of  transac- 
tions with  deceased   persons 272 

Testimony  of  wife  that  signature  attached  to  policy  was  that  of  her 

husband  was  some  B  of  his  acceptance 278 

That  receipt  was  dated  May  it.  Is  some  E  of  payment  on  that  date...  27S 
To  authorise  admissions  of  tables  of  mortality,  they  must  be  identified  290 
Insured  Is  not  bound  by  statements  of  physician  in  letter  to  company; 

however,  letter  was  admissible  for  impeachment  purposes 801 

Testimony  that  agent  made  warranties  in  application  in  absence  of 
applicant  and  without  his  consent  Is  inadmissible   as  it   tends  to 

vary   written   contract ^ . .  802 

Witnesses  may  testify  that  assured  appeared   to  have  been  under  in- 

fiuence  of  liquor 808 

Opinion  of  expert  on  hypothetical  question  not  submitting  all  of  mate- 
rial facts  is  insufficient  to  sustain  verdict  against  company 806 

Physician    who   saw    insured   socially   could   testify   as   to   his    general 

health    807 

It   was    proper   to   refuse   to   permit   agent    to   testify   as   to    what   he 

would  have  done  had  he  known  insured's  true  condition  of  health.  807 
B  that   embalming  fluid  might  have  caused  parts  of  arteries  to   con- 
tract was  no  E  that  it  did  cause  them  to  contract 807 

That    insured    was    In    desperate    financial    condition    was    relevant    as 

bearing  on  question  whether  injury  was  accidental  or  intentional..   812 
Drinking  habits  of  Insured  alone  are   irrelevant  on  question  of  cause 

of  death 818 

Presumption  is  available  as  affirmative  E 814 

Statements  of  Insured  made  thirty  minutes  after  fall  are  part  of  res 

gestae    816 

Opinion  of  court  In  suit  against  insured  Is  competent  E  In  action  by 
Insured  on  policy   to  show  grrounds  upon  which   Insured   was  held 

liable    821 

Papers  furnished  liability  company  showing  amount  of  payroll  is 
competent  as  an  admission  on  part  of  employer  that  payrolls  are 
that  large 828 
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Letters  by  bailee  to  bailor  concemlnff  prerlout  dealingt  between  par- 
ties, beld  competent  to  show  aerreement  by  bailee  to  inanre  prop- 
erty       82» 

Existence  of  Insurance  Is  Inadmissible  In  action  asalnat  employer  for 

damaares  for  personal  Injury 

886.  846.  S4».   868.   898.   410.   416.  41f.  426.   488 

Parol  B  Is  admissible  to  show  that  employe  accepting  benefits  of 
relief  association  and  rlvlns  release,  was  Induced  to  do  so  by 
promise  of  employment,  so  as  to  entitle  him  to  sue  for  damages 
upon  failure  of  company   to  fulfill  promise 888 

One   who   answers   telephone    call    Is   presumed    to    have    authority   to 

speak  In  respect  to  the  greneral  business  there  carried  on 842 

Amount    of    Insurance    collected    on    property    held    admissible,    in    an 

action  to  reduce  tax  levy,  to  show  value  of  property 848 

In  action  for  danuives  for  personal  injury  certificate  of  doctor  who 
examined  plaintiff  for  Insurance  was  Inadmissible  to  show  her 
prior   physical    condition 344 

Issuance  of  policies  In  favor  of  claimant  is  competent  to  show  his 
ownership  of  property  sought  to  be  attached  by  another  party...   854 

In  action  against  wrong-doer  it  was  not  error  for  trial  court  to  refer 

to  existence  of  Insurance 866 

Upon  acceptance  of  policy  insured  becomes  bound  by  terms  thereof 
and  may  not  contradict  same  by  evidence  of  previous  verbal  agree- 
ment      864 

In  action  for  penalty  for  violation  of  anti-rebate  law  it  was  not  error 
to  refuse  proof  of  rule  of  company  against  rebating  to  mitigate 
amount   of   penalty 866 

In   action   for  penalty   for  rebating  It   was  proper   to  refuse   proof  of 

amount    of   agent's    commissions 866 

Mortality  tables  are  competent  E  of  probable  expectancy  where  such 

tables  are  shown  by  agent  to  be  in  general  use 866 

Existence  of  Insurance  on  life  of  wife  was  competent  in  prosecution 
of  husband  for  wife  murder,  and  it  was  not  error  to  exclude  evi- 
dence of  insurance  on  life  of  husband  in  favor  of  wife 868 

It  was  reversible  error  to  aslc  witness  whether  or  not  he  procured 
Indemnity  Insurance  to  protect  him  from  possible  damage  arising 
out  of  operation  of  swimming  pool 868 

In  action  to  recover  rent,  tenant  could  not  show  In  defense  that  land- 
lord collected  rent  insurance  during  time  for  which  recovery  was 
sought    870 

Mere   fact  that  defendant's  business  increased   the   rates  of  insurance 

on  neighboring  property  is  insufficient  to  constitute  It  a  nuisance. .  878 

Fact  of  agency  may  be  established  by  parol  where  appointment  was 

not  in  fact  In  writing 886 

B  of  custom  of  treating  word  "commission"  as  not  including  com- 
mission on  renewals  is  inadmissible 889 

That  premium  rate  in  town  where  defendant's  property  was  located 
was  higher  than  In  surrounding  towns  was  inadmissible  as  bearing 
upon  defendant's  motive  in  carrying  large  amount  of  Insurance...  890 

Where  defendant  claimed  that  fire  had  been  started  by  a  certain 
woman,  evidence  that  such  woman  owned  property  In  same  block 
as  defendant's  building  was  admissible  as  bearing  upon  her  motive 
of  setting  fire  to  defendant's  building 890 

That  defendant  carried  insurance  on  employes  of  alleged  Independent 

contractor  was  admissible  to  show  who  was  real  master 892 

Attempt  to  show  that  defendant  in  personal  injury  action  was  pro- 
tected by  insurance  is  reversible  error 898 

Question  to  defendant's  attorney  as  to  whether  or  not  he  investigated 
claim  on  behalf  of  Insurance  company,  to  which  objection  was 
sustained,  was  not  reversible  error  In  personal  injury  action 898 

In  action  against  railroad  company  for  benefit  of  insurance  company. 

E  of  amount  paid  by  former  to  insured  is  Incompetent 408 

Testimony  of  Insurance  agent  as  to  child's  expectancy  is  competent  in 

action  for  damages 406 

Certificate  of  physician  made  without  an  examination  of  Insured  held 

incompetent  to  show  that  insured  consulted  a  physician 407 

Where  premium  was  based  upon  payroll,  statements  from  assured'* 
books  of  account  were  competent  to  prove  amount  of  premiums 
due    469 
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Quettions  asked  Jurors  as  to  whether  or  not  they  were  interested  In 
casualty  company  constituted  ground  for  setting  aside  verdict,  in 
personal   Injury  action 41t 

Statements  of  sub-agent  who  assisted  greneral  agent  In  procurance  of 
application  were  admissible  in  action  by  general  agent  on  pre- 
mium note,   as  against   such   general   agent 41S 

Letter  by  company  to  applicant  cancelling  policy  for  non-payment  of 
first  premium  was  inadmissible  in  action  by  agent  on  premium 
note  given  for   first  premium 41S 

In  a  suit  to  open  an  account  statement  by  plaintifTs  manager  that 
suit  was  instituted  as  a  matter  of  form  so  that  plaintiff  could 
collect   credit   indemnity  was   irrelevant 416 

In  a  prosecution  for  arson  existence  of   insurance   was   collateral   and 

could  be  proven  by  secondary  E 41t 

That  brokers  were   acting   as   insured's  agent   could   not   be   shown   by 

admission  of  such  brokers 417 

E  that  defendant  had  insurance  against  liability  for  accidents  was 
not  competent  on  theory  that  it  proved  ownership  of  automobile, 
where   ownership   was    not    indlspute 41f 

E  of  over- Insurance  of  property  is  a  circumstance  bearing  upon  guilt 

of  one  accused  of  arson 484 

Parol    E    that   property    was   Insured    is    admissible    in    prosecution    for 

arson    442 

EXAMINATION  OF  INBUBED. 

[See  Application;  Policy.] 

EXECITTION  FOB  CBIME. 

[See  Criminal   Law;   Policy;   Public  Policy:  Risk,] 

L  is  an  excepted  risk,  there  being  no  question  of  Justness  of  sentence.   148 
Notwithstanding   Insured    was   member   of    company   with    interest   cor- 
responding  to   amount    named    In   policy,    beneficiary    could   not    re- 
cover proceeds  where  insured  had  been  executed  for  crime 144 

EXEMPTION. 

[See  Judgment.] 

Life   insurance  proceeds   are   exempt    from   liability   for   insured's   debts 

under  Wash.  laws,  notwithstanding  Insured's  insolvency 106,  106 

Under   S.    D.    Laws   bankrupt's  policies  are  exempt   to   extent   of   $5,000, 

notwithstanding  their  cash  surrender  values 827 

Under  Mo.  laws  policy  payable  to  wife  by  name  Is  exempt  notwith- 
standing policy  authorizes  change  of  beneficiary  and  provides  for 
payment   of  specified   values   to   insured   upon   its  surrender 828 

Tenn.   St..   exempting  proceeds  of  policy  on   life  of  husband   for  benefit 

of  wife  from   his  debts,  does  not   exempt  same  from  her  debts....   860 

Policy  payable  to  Insured  at  end  of  20  years  If  living,  otherwise  to 
his  wife  If  living,  otherwise  to  his  estate,  Is  not  exempt  under 
Mass.   Laws 888 

EXECrTOR  AND  ADBONISTRATOB. 

Where  note  evidencing  Indebtedness  of  insured  to  his  administrator 
was  not  shown  to  have  been  Invalid,  verdict  for  the  deceased's 
heirs  in  action  for  accounting  was  not  sustained   by  evidence 140 

Disbursements   by   administrator   for   insurance   are   chargeable   against 

Income    417 

Executor    Is    entitled    to    credit    for    Insurance    premiums    on    property 

during  occupancy  by   life   tenant* 488 

EXHIBIT. 

[See  Pleading.] 

Sec.    1945a    Iowa    St.    requiring    application    to    be    attached    to    policy 

construed 68 

Reference  may  not  be  made  to  exhibit  to  supply  by  inference,  mat- 
ters that  should  have  been   pleaded 69 

In    action    against    reinsurer,    reinsurance    contract    was    not    basis    of 

action  and   was  not  a  necessary  exhibit 158 

Application  Is  unnecessary  E  in  action  on  policy 164,  286 

1013-88 
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In  action  on  contract  partly  in  parol  and  partly  in  writing,  the  con- 
tract will  be  treated  as  a  parol  contract  and  it  is  therefore 
unnecessary  to  set  out  copies  of  writingrs  as  B S16 

Where    written   application    Is    accepted    orally,    such    application    need 

not  be  filed  as  an  E  in  action  on  the  contract  thus  consummated..  2Sf 

Application,  though  referred  to  in  policy  and  made  part  thereof,  need 

not   be  set  out  as  an  E S86 

EXPIX>Sa[ON. 

[See  Policy.] 

Exception  of  loss  from  E  "unless  flre  ensues"  means  "unless  flre  fol- 
lows after  or  as  a  consequence  of  the  B."  Consequently  a  flre 
which  precedes  E  Is  not  embraced  in  exception 9 

Whether  or  not  E  was  preceded  by  flre  was  question  for  Jury  under 

the  evidence 9 

"By  explosion  of  any  kind"  does  not  refer  to  agency  producing  ex- 
plosion, but  has  reference  to  kinds  of  material  that  exploded 9 

Annotation:     "Liability  of  insurer  for  loss  caused   by  E" 101 

Where  explosion  which  broke  plaintifTs  glass  was   but  an   incident  of 

a  flre  preceding  it.  such  flre  was  not  proximate  cause 897 

BXPULSION. 

[See  Constitution  and  By-Laws;  Suspension.] 

E  of  local  order  and  members  for  failure  to  observe  religious  obliga- 
tion, where  no  hearing  was  given  as  provided  by  by-laws,  will 
be  set  aside 880 

Expulsion  of  subordinate  lodge   without   notice  was  void  even   though 

laws  of  society  contained  no  provision  for  notice 886 

That  suspended  order  appealed  from  suspension  did  not  affect  validity 

of  suspension  where  no  notice  or  hearing  was  given 886 

By-law  providing  for  expulsion  if  member  should  become  member  of 

rival  society  is  valid 849 

Judgrment   of   E   by   society's   tribunal    Is   not   conclusive,    In   action   by 

beneficiary  on  certificate 879 

EXTENDED  INSURANCE. 

[See  Policy;    Statutes.] 

^o.  non-forfeiture  law  does  not  apply  to  assessment  companies 115 

Having  surrendered  policy  In  consideration  of  cancellation  of  indebt- 
edness, insured's  representatives  are  estopped  to  say  that  net 
value  of  policy  was  not  properly  applied  under  Mo.  non-forfeiture 
law    119 

l^an  agreement  is  not  such  an  indebtedness  to  be  deducted  in  com- 
puting extended  Insurance  as  Is  contemplated  by  Mo.  non-forfeit- 
ure law.  prior  to  amendment  of  1903 118 

3kIo.  Laws  1903,  p.  208,  providing  for  deduction  of  any  "evidence  of 
indebtedness  to  the  company"  In  computing  extended  Insurance  la 
void  in  so  far  as  it  applies  to  policies  Issued  prior  thereto 119 

Under  reserved  power  to  amend  by-laws,  it  was  no  impairment  of 
contract  to  enact  by-law  reserving  20  per  cent,  of  surplus  for 
expenses,  company  having  previously  apportioned  surplus  to  pol- 
icyholder at   end  of  each  year 120 

Debts    growing   out    of   agency    transactions    may    not    be    deducted    In 

computing  settlements  under  policy 126 

Where,  at  time  of  lapse,  company  had  in  its  possession  an  accumu- 
lated reserve  on  such  policy  It  was  its  duty  to  apply  such  reserve 
to  payment  of  subsequent  premiums 146 

Where  part  of  fourth  premium  was  paid  by  note,  insured  was  entitled 
to  have  E  computed  upon  basis  of  reserve  after  payment  of  four 
premiums  less  indebtedness  against  policy  by  reason  of  any  unpaid 
premiums    146 

Mo.    Non- forfeiture   Law   enters   Into   every   contract    made    by    foreign 

company  in  that  state 167 

Mo.    Non- forfeiture    Law   Is  declaratory    of   public   policy   of   state   and 

annuls  all  stipulations  in  conflict  therewith 167 

Mo.  Non-forfeiture  Law  operates  in  favor  of  persons  properly  within 
state  who  entered  into  contracts  while  In  state  whether  citizens 
or   not 167 

Loan   agreement    is    not   such    modification    of    original    contract    as    to 

alter   rights   of  parties    thereunder 168 
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Where  upon  lapse  of  policy  It  waa  returned  with  paid-up  endorsement 
and  waa  retained  for  some  months  with  knowledge  of  rights 
guaranteed  by  non-forfeiture  law,  there  was  no  waiver  of  rights 
under   such    law 168 

Commuted  premiums  constitute  sufficient  payment  of  premiums  within 

Mo.    Non-forfeiture   Law 178 

Loan  on  account  of  commuted  premium  Is  indebtedness  to  be  de- 
ducted In  computing  E  within  Mo.  non- forfeiture  law 178 

Where  right  to  E  was  created  by  payment  of  three  premiums,  it  was 
not  lost  by  failure  to  pay  note  given  on  account  of  subsequent 
premiums 178 

Beneficiary  may  exercise  options  guaranteed  by  N.  T.  non-forfeiture 
law  176 

Execution    of   premium    loan    certificate    is    not    cash    payment    within 

Kans.    Non-forfeiture   Law 190 

Annotation:      "Right    to   deduct    Indebtedness    of    insured    extrinsic    to 

insurance     contract" 192 

FAIX  OF  BUII4DINO. 

[See  Policy;  Rlik.] 

Exception  of  F  except  as  result  of  fire  does  not  exclude  loss  resulting 
from  fall  of  building  caused  by  lightning.  Such  exception  refers 
to  falling  of  building  as  result  of  causes  other  than  those  insured 
against   S7 

Injury  of  goods  from  water  and  debris  Into  which  they  were  pre- 
cipitated by  fall  of  building  resulting  from  stroke  of  lightning 
was  covered  by  policy 87 

FALSK  SWEAKENO. 

[See  Fraud;  Policy;  Proofs  of  Loss.] 

FAMILY. 

[See  Beneficiary;  Constitution  and  By-Laws.] 

]<ia>ELITY  INSURANCE. 

[See  Policy:   Surety.] 

Where  fldolity  bond  is  susceptible  of  more  than  one  construction,  that 

construction  will  be  adopted  which  is  most  favorable  to  assured..   838 

F  bond  providing  that  "the  employe  can  perform  other  duties  than 
those  properly  belonging  to  the  position"  covers  all  duties  con- 
sistent with  the  object  for  which  the  bond  was  given 888 

Bond  indemnifying  against  fraud  of  assistant  cashier  Is  terminated 
when  such  assistant  cashier  acquires  a  majority  of  the  stock 
and  becomes  a  director  of  the  bank 888 

Requirement  of  fidelity  policy  that  accounts  be  balanced  monthly  is 
sufficiently  compiled  with  by  monthly  examination  which  did  not 
include  a  complete  and   thorough  audit  of  books 861 

Answer  that  there  has  been  no  shortage  of  which  applicant  knew 
will  not  discharge  insurer  even  though  there  had  in  fact  been  a 
shortage  of  which  the  applicant  did   not  know 868 

Fidelity   policy    will    be    liberally    construed   to    accomplish    purpose    of 

contract   86S 

Original  bond,  together  with  continuation  certificates,  held  to  have 
constituted  but  one  contract  under  which  obligee  could  recover 
for  any  loss  during  period  of  original  bond  and  renewals 881 

What   is  a  sufficient   examination   of  accounts,   as   required    by   fidelity 

bond  insuring  fidelity  of  employe  of  country  bank 881 

W)iether  officers  used  due  diligence  to  ascertain  if  cashier  had  con- 
cealed fraudulent  overdrafts,  under  evidence,  was  question  for 
Jury     888 

Requirement  of  monthly  examination  of  account  is  a  condition  subse- 
quent, burden  of  proving  which  is  on  company 408 

Whether  there   had  been  sufficient    examination  of  employe's  accounts 

under  the  evidence  was  for  the  Jury 408 

Warranty  that  accounts  of  cashier  were  examined  and  found  correct 
is  not  to  be  taken  as  a  warranty  of  the  correctness  of  the  ac- 
counts      404 

Sec.    689    Ky.    St.    providing   that   statements   in   application   shall   not 

avoid  recovery  unless  material,   applies   to   F 418 
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statement  that  applicant  would  make  examination  of  books  i«  prom- 
issory representation  and   need  be  only  substantially  true 41S 

What  examination  of  the  accounts  Is  sufllcient  under  fidelity  bond  414,  4S7 

Failure    to   exercise   ordinary   care    In   examining   accounts   of   employe 

Is  an  affirmative  defense,  burden  of  proving  which  Is  on  insured . .   414 

Act  of  employe  delivering  consignment  without  presentation  of  bill 
of  lading  held  to  be  culpable  negligence  within  meaning  of  fidel- 
ity   bond 417 

Bond  guaranteeing  fldellty  of  employes,  executed  for  consideration, 
\b  an  Insurance  contract  and  will  be  construed  strictly  against 
insurer    418 

It  was  error  to  allow  Interest  on  penal  sum  named  In  fidelity  bond 418 

F,    together   with    renewal,    construed    as    though    bond    was   originally 

Issued  for  period  covered  by  both 488 

"Fraud  or  dishonesty  amounting  to  embezzlement"   as  used   In  fldellty 

bond  construed 488 

Requirement  of  notice  at  "the  earliest  practical  moment"  means  that 
notice  must  be  given  within  reasonable  time  In  view  of  all  circum- 
stances      488 

Whether  or  not  notice  45  day^  after  information  as  to  loss  Is  reason- 
able  Is  a  question  of   fact 488 

Covenant   to  pay   loss   caused   by   dishonesty   of   employe   Is   not   merely 

a  guarantee  of  collection  but   an  absolute  agreement  to  pay  loss..   486 

Promoting    assistant    cashier    to    position    of    cashier    was    not    such    a 

change  of  employe's  position   as  would    forfeit    F 487 

Provision    of    fldellty    bond    for    notice    of    dishonesty    has    reference    to 

actual,   rather  than   to   constructive   knowledge   of  dishonesty 487 

F,   executed    for  consideration.    Is   an   insurance   contract   and   construed 

most   strongly   against   surety 487 

Provision    for    monthly    examination    of    accounts    has    reference    to    an 

ordinarily    careful    examination 487 

Negligence  on  part  of  Insured  resulting  in   loss  Is  one  of  risks  covered 

by    policy 487 

Loss  growing  out  of  acts  of  cashier  honoring  checks  contrary  to  In- 
structions are   result   of  dishonesty   and   bad    faith 487 

Degree  of  care   applicant   for  F  must   oxercise  in   making  answers 489 

"Immediate    notice"    means   notice   within    reasonable    time 489 

Fntis. 

[See  Deflnltlon;   Policy  Risk.] 

FIRE  MARSHAL  LAW. 

[See   Constitutional    Law;   Statutes;   Taxes.] 

FIREMEJTS  PENSION  FTND. 

[Pee  Policemen's  Relief  Fund:  Statutes:   Taxes  and   Taxation.] 

Where  society  did  not  limit  membership  to  firemen  although  Its  pres- 
ent membership  were  all  exempt  fitomen  ll  was  not  entitled  to 
proceeds  of  percentage  tax  Imposed  by  N.  Y.  laws  on  foreign 
flre   Insurance   company 866 

Ch.  140  N.  Y.  Laws  1864,  relating  to  firemen's  fund  associations, 
Includes  within  Its  scope  volunteer  companies  as  well  as  paid 
companies   875 

FIRE  PROTECTION. 

[See   Policy;   Sprinkler  System.] 

FORECLOSrRE. 

[See  Mortgage;   Policy.] 

Burden  of  proving  that  F  proceedings  were  commenced  with  knowl- 
edge of  Insured  was  not  discharged  by  proof  that  insured  had  flled 
a  waiver  of  service  in  such  proceedings 48 

F  proceedings  by  mortgagee  with  knowledge  of  assured,  forfeits  pol- 
icy, notwithstanding  endorsement  making  policy  payable  to  mort- 
gagee  as   Interest   might    appear 60 

Provision  for  forfeiture  If  F  proceedings  be  commenced  is  valid 90 

Commencement   of   F   proceedings   by   third    party   does   not   constitute 

such  Increase  of  risk  as  would  avoid  recovery 90 
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FOBEION  COMPANT. 

[See  Statutes;  Taxes  and  Taxation.] 

Doing  busineM  relates  to  ordinary  business  which  corporation  was 
authorized  to  do.  and  has  no  relation  to  Incidental  contract  of 
a  foreign  corporation  with  a  domestic  corporation  such  as  in- 
suring Its  property IS 

Answer  setting  up  facts  showing  that  company  by  reason  of  dissolu- 
tion could  never  comply  with  laws  of  admission  was  a  plea  in  bar    SO 
State  may   Impose  such   condition  upon  F  as  Its  law  making  depart- 
ment thinks  wise  and  prudent  for  the  protection  of  Its  citlxens.48,  4S8 
Foreign   corporation   has  no  right   to  transact   business  In  other  state 

without  permission  of  such  state 48 

F  may  be  sued  on  a  policy,  notwithstanding  such  company   has  been 

previously  dissolved  in  Its  own  state,  under  the  laws  of  6.  C 48 

Certificate    granted    by    Insurance    commiesloner    is    sufficient    to    show 

authority  of  company  to  do  business 88 

Where   policy    Issued   by   F  does   not   make   laws   of   home   state   part 

of  contract  by  reference  such  laws  do  not  enter  Into  contract 118 

Financial  correspondent  Is  not  a  "managing  agent."  upon  whom  ser- 
vice may  be  made 181 

Where  policy   has  been  issued   in  a  certain  state   the  right  to  assign 

such  policy  within  such  state  Is  regulated  by  laws  of  such  state..   ISl 
When   F  enters  another  state  such   other  state  may  regulate  validity 

of  contracts  made   by  such   company 161 

F  doing  business  in  Pa.  may  Issue  policies  containing  provisions  pre- 
scribed by  laws  of  home  state  not  Inconsistent  with  Sec.   26  Acts 

Pa,    1911 161 

Under  Sec  26  Acts  Pa.  1911,  prescribing  standard  form  of  life  policyt, 
foreign  company  may  not  issue  policies  providing  for  return  of 
premium  with  Interest  where  age  has  been  misstated,  but  policies 
must  stipulate  that  the  assured  may  recover  amount  that  pre- 
mium would  have  purchased  at  correct  age 167 

Court  has  no  Jurisdiction  to  order  accounting  by  F 184 

Action   to   enjoin   enforcement   of  order  of   insurance    commissioner   of 

foreign  state  will  not  be  sustained 278 

Injunction  Interfering  with  Internal  affairs  of  F  will  not  be  granted..   278 
That  F  was  not  authorised  to  do  business  is  a  matter  of  defense  and 

should   have  been  pleaded 886 

Prohibition  against  maintenance  of  actions  by  unauthorized  foreign 
corporations    (Laws   N.    T.    1909,    ch.    23)    has   reference    to   actions 

upon  contracts  made  In  the  state  only 886 

Under  Sec.  4798  Bums'  R.  S.  Ind.  1908,  relating  to  Jurisdiction  of 
action  against  foreign  companies,  courts  of  Indiana  have  Jurisdic- 
tion of  actions  founded  upon  any  claim  or  demand  of  any  char- 
acter,  asserted  by  citizens  of  the  state  against  foreign  companies 

doing  business  in  the  state 869 

Under  Oa.  laws  foreign  company  may  be  sued  In  any  county  where 
it  transacted  business  although  at  time  of  suit  it  had  abandoned 

its   business  in   such   county 869 

Service  of  process  may  be  made  on  P,  under  Qa.  law.  by  leaving  process 
at  place  where  company  had  transacted  Its  business  before  discon- 
tinuance  of   its   agency 869 

In  Mo.,  F  may  be  served  with  process  only  by  service  upon  Superin- 
tendent  of  Insurance 871 

It  was  competent  under  Sec.  7042  Mo.  R.  S.  1909  to  bring  a  F  into 
court  by  service  on  Insurance  Superintendent  In  action  by  a  non- 
resident      871 

Action  against  F  Is  properly  brought  In  county  of  plaintiff's  residence, 

under  Okla.  laws 874 

Under  Ky.  St.,  providing  for  service  of  process  on  Insurance  commis- 
sioner, the  service  Is  not  complete  until  the  commissioner  forwards 

summons  to  company 876 

In  a  prosecution  for  arson  it  was  not  error  to  permit  a  policy  to  be 
Introduced    without    having    proved    authority    of    insurer    to    do 

business    8gQ 

Failure  of  P  to  comply  with  laws  entitling  it  to  do  business  in  state 

does  not  relieve  It  from  liability  on  policies  Issued  therein 886 

F  is  not  a  citizen  within  meaning  of  U.   S.  Constitution 896 

F  has  no  rights  beyond  limits  of  state  of  its  creation !!.....       896 

F,    seeking    entrance    into    another   state,    may    not    raise   question    of 

constitutionality  of  statutory   requirements  of  such   state 896 
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Foreigm   corporation,   applylngr  for  admlMlon   to  do   business,    is  not   a 

"person  within   the  Jurisdiction  of  the  state" 895 

License  grranted  to  P  to  do  business  does  not  create  contract  between 

company  and   state 405 

It  Is  within  the  police  power  of  state  to  Impose  additional   conditions 

on   right   of   foreign  companies  to   do   business 4  06.   428 

Under  Wash.    Laws   1911,    P  may   not   transact   both    life   and    liability 

business    although    domestic    companies    previously    organized    are 

entitled  to  continue  to  transact  both  classes  of  business 412 

In  action  by  receiver  to  recover  assessment   burden   was  on  defendant 

to   prove   Illegality   of  policy  on   ground   that    company   had   never 

qualified   to   do   business 422 

Where   applications   were   accepted    and    policies   delivered    in    Pa.,    the 

contracts    created    thereby    were    valid    in  *  Mass.    notwithstanding 

oompansr's    officer    had    personally    solicited    applications    in    Mass. 

without   authority 422 

State  legislation  cannot  deprive  citizens  of  obtaining  insurance  outside 

of  state   on   property   within   state 422 

Contract,  valid  In  state  where  made.  Is  valid  everywhere  and  may  be 

sued  on  in  state  whose  laws  do  not  permit  such  contracts 428 

Receiver  of  unauthorized  F  may  sue   anywhere  to  recover  assessments 

on  policy  contract  made  in  home  state  of  such  company 428 

State    legislatures   may   prescribe    any    conditions    they    see    fit    as    the 

price  F  shall  pay  for  privilege  of  doing  business 428 

FORFBITUBE. 

[See  Estoppel;    Policy;   Waiver.] 

Acts  of  insured  knowingly  inserting  in  proofs  of  loss  articles  which 
were  not  burned,  and  over-valuing  other  articles,  forfeits  right 
of    recovery 8 

Where,  after  loss,  company  demanded  payment  of  premium  note  not 
knowing  of  such  loss,  such  demand  did  not  constitute  waiver  of 
F  where  policy  provided  that  risk  was  suspended  during  time 
any  premium  note  remained  due  and   unpaid 11 

Procurance  of  other  Insurance  without   consent,   whether  valid  or  not, 

avoids  recovery  where  policy  so  stipulates 24 

Undisclosed  chattel  mortgage  is  cause  for  F  under  policy  so  providing.      28 

Valuation    of    property    destroyed    at    more    than    four    times    actual 

value  is  such   fraud   as  avoids  recovery 28 

Policy    must    be    construed    liberally    In    favor    of    Insured,    as    the    law 

does   not   favor    F 48,  66,  177.   285.  888 

To  vitiate  policy  for  non-compliance  with  iron-safe  clause,   it  was  not 

necessary  to  show  Intent  to  perpetrate  a  fraud 51 

Iron-safe  clause  Is  a  reasonable  stipulation  and  failure  to  substan- 
tially  comply   therewith    forfeits  policy 61 

Provision  for  F  for  non-payment  of  premium  note  when  due  is  valid.     64 

FflJlure    to   give   notice   of   other    insurance   until    after   loss   held    cause 

for    F 66 

Foreclosure  proceedings  by  mortgagee  with  knowledge  of  assured, 
forfeits  policy,  notwithstanding  endorsement  making  policy  pay- 
able  to  mortgagee  as   interest   might   appear 60 

Under  by-law  providing  for  suspension  of  risk  during  time  assessments 
remain  unpaid,  tender  of  delinquent  assessments  after  loss  does 
not   remove    default 78 

Examination  of  Insured  does  not  waive  F  where  policy  stipulates  that 
any  action  relating  to  adjustment  of  loss  shall  not  be  deemed 
waiver    90 

Failure   to   give   notice   within   time   specified    In   policy   does   not   avoid 

recovery  where  policy  does  not  expressly  provide  for  F 99 

Failure  to  comply  with  Iron-safe  clause  forfeits  Insurance 99 

WTiere.  after  giving  notice  of  F  if  the  premium  were  not  paid,  com- 
pany extended  time  for  payment.  It  was  not  incumbent  on  com- 
pany thereafter,  under  N.  Y.  Laws  requiring  notice  of  F,  to  give 
further   notice 112 

Under  provision  that  policy  would  be  void  If.  before  its  date.  Insured 
had  certain  diseases,  there  could  be  no  recovery  where  Just  prior 
to  application  he  had  suffered  from  one  of  such  diseases  and 
afterwards    died    therefrom 118 

Non-payment  of  premium  note  forfeits  Insurance,  as  such  note  merely 

extended  time  for  pasrment  of  premium 114 
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Failure  to  pay  asseMinent  within  time  stipulated  la  F  of  Insurance 

11»»  247,  260 

Provision    for    forfeiture    for    non-payment    of    premium    means    only 

voidable  at  option  of  company  and  may  be  waived 128 

Where  statements  In  application  are  representations,  a  misstatement 
will  not  avoid  recovery  unless  knowingly  and  willfully  made  with 
Intent  to  deceive 128 

Omission  to  not  F  on  policy  register  in  no  way  affected  the  queatlon 

of    F 188 

Affirmative  warranties  are  sufQclently  complied  with  if  substantially 
true;  if  not  substantially  true,  then  without  reference  to  material- 
ity they  avoid  contract 188 

False    warranty    as    to    place    of    birth    and    residence    avoided    policy 

without  reference  to  materiality  of  answer 189 

Non-payment  of  premium  note,  under  federal  court  rule,  works  ab- 
solute   F   of    policy 148 

Company  may  not  take  advantage  of  fact  that  agent  gave  rebate  to 

defeat  its  policy 1B4 

Where  policy  recites  that  It  is  a  N.  Y.  contract  to  be  construed 
accordingly  to  laws  of  such  state,  notice  of  F  for  non-payment 
of  premiums  as  is  provided  for  by  N.  Y.  Laws,  must  be  given  to 
effect  F IBS 

Where   applicant    knowingly    makes    false    answers   as    to    his    health 

there   can   be   no   recovery 168 

Silence  and  inaction  after -levy  of  illegal  assessment  does  not  amount 
to  abandonment 177 

No  F  arises  from  failure  to  pay  illegal  assessment 177 

Insurer  cannot   makes  its  own  wrong  repudiation  of  contract   ground 

for    F 178 

Illegal  F  is  waiver  of  tender  of  subsequent  premiums 180 

Courts  will  indulge  In  no  presumption  favorable  to  F,   and  burden  to 

establish   one   is  on  party  Invoking  it 188 

Provision  that  non-payment  of  assessments  shall  work  F  is  valid  and 

self -operative     19f 

Where  by-laws  provided  that  benefits  were  payable  only  to  benefi- 
ciaries of  members  in  good  standing,  it  was  not  necessary  for 
society  to  show  an  expulsion  on  account  of  non-payment  of  assess- 
ment to  avoid  liability 20S 

By-law  providing  for  F  for  non-payment  of  assessment  may  be  waived  205 

That  names  of  suspended  members  were  still  carried  on  books  of  so- 
cieties would  not  constitute  waiver  of  F  for  non-payment  of  assess- 
ments     208 

Under  by-law  providing  that  by  fact  of  non-payment  members  should 

stand  suspended,  non-payment  worked  an  ipso  facto  F 210 

Provision  for  suspension  for  non-payment  of  dues  does  not  control 
special  provisions  of  benefit  certificate  forfeiting  insurance  for 
non-payment  of  assessments 211 

What  proofs  of  false  statements  In  application  is  sufficient  cause  for  F  219 

By-laws    providing    for    F   for   engaging    in    prohibited    occupation    are 

self -executing    828 

Breach  of  warranty  as  to  family  history  Is  material  and  avoids  recovery  281 

Engagement  in  prohibited  occupation  forfeits  insurance,  policy  so  pro- 
viding     211.  24S 

Declaration  of  desire  to  withdraw,  followed  by  non-payment  of  dues, 

terminates  membership 241 

Acceptance  of  assessments  with   knowledge  that  insured  was  engaged 

in  prohibited  occupation,  Is  a  waiver  of  F 260 

To  avoid  liability  for  breach  of  conditions  of  policy,  company  must  re- 
turn premiums  received  after  the  breach 260 

Violation    of    inhibitions    In    policy    does    not    render    policy    void,    but 

merely  voidable 260 

Continuing  warranty.  If  breached,  avoids  recovery  regardless  of  ma- 
teriality    820 

Failure  to  give  notice  within  time  specified  in  policy  does  not  operate 

as  F  unless  giving  of  notice  is  expressly  made  condition  precedent  868 

FOBOEBT. 

[See  Criminal  Law.] 

TRATEKSAJj  BIENEFET  OBDERS. 

[See    Beneficiary;    Constitution    and    By-Laws;    Expulsion;    Reinstatement; 
Sick  Benefits;   8usp«nalon.] 
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Mutual  fire  insurance  company  is  not  a  fraternal  benefit  society  within 

the  meaninv  of  Sec.  28f6  Oa.  Civ.  Code  1910 4t 

Character  of  contract  is  determined  by  terms  of  contract  regardless 
of  name  of  policy  or  character  of  company  issuing  it 148 

Riffht  to  increase  assessments  must  rest  upon  authority  expressly  and 

unequivocally  given 148 

Where  insured  tendered  amount  due  under  contract,  after  demand  for 
excessive  assessment,  he  thereby  preserved  his  rights  so  as  to  pre- 
clude a  forfeiture  so  long  as  company  persisted  in  Its  wrongful 
demand    149 

Policyholder  cannot  be  put  in  wrong  by  refusal  to  comply  with  unlawful 

demand    149 

Guarantee  deposit,  given  on  account  of  Banker's  Life  policy,  may  not 

be  used  to  pay  assessments 110 

Where  excess  paid  into  safety  fund  was  applicable  to  future  assess- 
ments, assessment  made  while  safety  fund  exceeded  specified 
amount  was  lllegfltl 176.  18S 

Company  could  not  relieve  itself  from  effect  of  invalid  assessment  by 
showing  that  It  was  necessary  to  maintain  margin  in  mortuary 
fund  in  order  to  promptly  pay  losses 177 

Right  to  levy  assessment  is  strictly  construed  and  can  only  be  exer- 
cised when  conditions  prescribed  in  contract  exist 177 

No  forfeiture  arises  from  failure  to  pay  illegal  assessment 177 

Refusal  to  pay  illegal  assessments  grives  insured  no  advantage  over 
others  who  paid,  since  unpaid  assessments  are  deducted  from 
benefits  recoverable 178 

No  difference  is  made  between  old  line  company -and  F  benefit  societies 

in  construing  provision  of  policy 19t 

Uniform  custom  of  accepting  assessments  after  due  date  is  waiver  of 

prompt  payment 196 

Designation  of  illegal  beneficiary  is  void,  and  proceeds  should  be  paid 

to  class  named  in  by-laws 191 

Where  new  certificate  was  made  payable  to  Illegal  benefidaryv  bene- 
ficiary named  in  original  certificate  is  entitled  to  proceeds 190 

Courts  may  control  payment  of  funds  and  require  payment  to  be  made 

only  in  accordance  with  by-laws 190 

••Dependents"   defined 190,  288.  290.  291 

Person  who  was  not  member  of  insured's  family  but  to  whose  support 

insured  contributed  is  not  a  dependent 190 

Under  provision  of  by-laws  that  if  mortuary  fund  does  not  equal  1600 
no  benefits  are  payable,  beneficiary  in  order  to  recover  must  show 
that  there  was  such  an  amount  in  society's  treasury 197 

By-law  making  final  decision  of  tribunal  of  society,  is  void 197 

Where  method  of  procedure  is  provided  by  law,   such  procedure  must 

be  followed  by  condition  precedent  to  right  to  sue 197 

The  word  "may,"  as  used  with  reference  to  payment  of  disability  bene- 
fits, should  be  read  as  "shall" 197 

Where  two  parts  of  contract  are  inconsistent,  that  one  will  be  adopted 

which  is  most  favorable  to  insured 198.  284 

In  action  on  benefit  certificate,  it  was  not  incumbent  on  plaintiff  to 
prove  whether  society  had  funds  on  hand  or  what  amount  an  as- 
sessment would  produce.     These  were  matters  of  defense 198 

Requirement  that  policy  be  surrendered,  as  condition  precedent  to 
collection  of  sick  benefits,  is  waived  by  denying  that  member  is 
entitled  to  such  benefit 198 

Bvidence  considered  and  held  to  show  that  member  was  "destitute  of 
means  of  support"  within  meaning  of  by-laws  entitling  him  to 
surrender  policy 198 

Ehridence  as  to  usage  and  custom  of  society,  not  shown  to  have  been 
promulgated  among  members,  is  inadmissible  to  explain  meaning 
of  contract 198 

That  society  could  not  continue  to  do  business  if  by-laws  were  given  a 
certain  construction  was  inadmissible  to  show  what  was  intended 
by  such  by-laws 198 

Provision    that    non-payment    of    assessment    shall    work    forfeiture    is 

valid  and  self -operative 199 

Custom  of  giving  notice  of  time  for  pasrment  of  assessments  Is  binding 

on  society  and  forfeiture  without  such  notice  is  ineffective 199 

Where  by-laws  required  notice  of  assessments,  no  forfeiture  for  non- 
payment of  assessments  could  be  made  where  notice  was  not  given.  199 
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Policy   Is   not   yold   because   of   failure   to   name   beneficiary.      In  suob 

case  widow  Is  entitled  to  priority  and  may  sue  to  recover 199 

Wbere  amendment  to  by-laws  provided  for  payment  of  benefits  to  wife 
or  children  only  if  insured  were  killed  within  18  months  from 
time  of  contract,  the  wife  was  entitled  to  recover  notwithstanding 

Insured's  sister  was  the  designated  beneficiary  in  the  policy 200 

As  between  rival  claimants,  it  was  Immaterial  whether  or  not  society 

made  an  investigation  of  the  circumstances  of  one  of  them 300 

Certificate    of    organisation    granted    by    state    is    charter    or    organic 

law  of  society 201 

Provision  of  by-laws  may  be  waived,  while  provisions  of  charter  may 

not    be 201 

Members  are  presumed  to  know  by-laws 201,  213,  248.  249 

Acceptance  of  assessment  by  officers  of  local  lodge  at  time  when  in- 
sured's health  was  Impaired  was  not  a  waiver  of  forfeiture,  by- 
laws providing  that  reinstatement  could  be  made  only  during  good 

health  and  forbidding  agents  to  waive  provisions  thereof 201 

Under  Sec.  19,  ch.  345  Minn.  Laws,  fraternal  benefit  society  has  30  days 

from  date  of  service  of  summons  to  plead  to  complaint 202 

Where  charter  provided  that  upon  death  of  original  beneficiary  pro- 
ceeds should  go  to  insured's  "heir-at-law,"  provisions  of  by-laws 
that  board   of  directors  had   sole   power  to   name  new   beneficiary 

was   without   effect 202 

Where  balance  of  wages  due  Insured  were  insufficient  to  pay  whole 
amount  of  dues  accruing  on  first  of  month,  there  could  be  no  re- 
covery for  death  occurring  after  said  time  under  by-laws 208 

Society  organized  as  a  benefit  society  controlled  by  a  national  council 
maintaining  a  lodge  system  is  a  "fraternal  benefit  society"  within 
Sec.   679  Ky.   St.,   requiring  copy  of  application  to  be  attached  to 

policy,  but  excepting  fraternal  benefit  societies 208 

Where  collector  received  an  insufficient  amount  without  objection,  the 
society  could  not  question  the  sufficiency  of  the  pajnnent  as  affect- 
ing the  validity  of  the  reinstatement 208 

To  forfeit  Insurance  for  non-payment  of  assessment.  It  was  imperative 
that  notice  with  seal  attached  should  be  given  as  provided  for  by 

by-laws    204 

By-laws    of    benefit    society    are    construed    most    strictly    against    the 

society 204.  269 

Society  held  not  required  to  apply  money  due  member  for  sick  benefits 
to  payments  of  assessments  levied  on  account  of  policy  in  separate 

class   204 

Where  member  had  not  been  notified  of  forfeiture  for  non-payment  of 
assessments  as  by-laws  provided,  it  was  not  necessary  for  him  to 

furnish  a  certificate  of  good  health  to  obtain  reinstatement 204 

Where  by-laws  provided  that  benefits  were  payable  only  to  beneficiaries 
of  members  in  good  standing.  It  was  not  necessary  for  society  to 
show  an  expulsion  on  account  of  non-payment   of  assessments  to 

avoid    liability. 205 

Annotation:      "Effect  of  joining  Ineligible  with   eligible  beneficiary   in 

benefit   certificate" 206 

Annotation:     "Effect  of  death  of  assured  before  contemplated  change 

of  beneficiary  Is  complete" 206 

An  attempted  consolidation  of  benefit  societies,  there  being  no  provision 

In  their  charters  authorising  such  consolidation,  is  a  nullity 206 

Where  defendant  society  had  taken  over  risks  of  another  society  under 
a  contract  of  consolidation,  collection  of  assessments  against  a  pol- 
icyholder of  the  absorbed  company  would  not  estop  defendant  from 

denying  Illegality  of  the  consolidation 207 

Where  member  paid  money  to  society  he  was  not  obligated  to  pay,  it 
was  duty  of  society  to  apply  same  to  assessments  thereafter  pay- 
able to  avoid   forfeiture 208 

An  association  having  a  central  office  and  local  bodies  throughout  the 
country,  and  paying  death  and  sick  benefits  from  dues  collected 
from  members,  Is  a  F  benefit  society  within  meaning  of  N.  C.  Laws 

irrespective  of  whether  It  was  Incorporated  or  not 210 

By-laws  providing  that  a  free  burial  will  be  given  to  member's  wife, 
merely  gives  right  to  a  funeral  by  the  society  and  does  not  entitle 
member  to  reimbursement  for  expenses  paid  by  him  for  funeral...   210 
Where  by-law  provided  for  benefits  on  death  of  member's  wife.  It  was 

not  necessary  to  recovery  that  wife  be  also  a  member 210 
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Under  by-law  providing  that  by  fact  of  non-payment  members  should 

stand  suspended,  non-payment  worked  an  ipso  facto  forfeiture....   21<^ 

Provision  for  suspension  for  non-payment  of  dues  does  not  control  spe- 
cial provisions  of  benefit  certificate  forfeiting  Insurance  for  non- 
payment   of  assessments 211 

Contract  with  benefit  society  consists  of  application,  benefit  certificate 

and   by-laws 211 

By-law  providing  that  funds  and  property  of  subordinate  lodge,  which 
Is  expelled,  shall  become  property  of  grand  lodge,  is  valid,  and 
where  members  of  subordinate  lodge  divide  property  among  them- 
selves a  bill  for  an  accounting  may  be  maintained  against  them...   812 

Where  by-laws  of  railroad  relief  association  provided  for  forfeiture 
of  insurance  upon  termination  of  employment,  action  of  timekeeper 
In  retaining  assessments  out  of  salary  after  knowledge  of  discbarge 
was  not  waiver  of  provisions  of  by-laws 212 

Membership  In  society  is  not  complete  until  initiation,  by-laws  so  pro- 
viding     218 

Deputy  head  counsel  of  society  with  authority  to  obtain  new  members 

may  not  waive  provisions  of  by-laws 21> 

Under  by-law  making  delivery  of  policy  to  Insured  condition  precedent 

to  completion  of  contract,  delivery  to  local  camp  was  insufficient..   21> 

Collection  of  dues  and  assessments  by  organizer  did  not  estop  society 
from  denying  completion  of  contract,  applicant  never  having  been 
initiated     21» 

Mutual  benefit  society  has  Inherent  right   to  change  by-laws  but  may 

not  by  amendment  Interfere  with  contract  rights  of  members 21> 

Amendments  of  by-laws  providing  for  distribution  of  proceeds  where 
original  beneficiary  died  and  no  new  beneficiary  was  named,  was 
within  reserved  power  to  change  by-laws 218 

Provisions  of  policy  contract  control  by-laws  in  conflict  therewith 214 

Provision   for   payment   to    "widow,    heirs  or   such   beneficiaries   as   are 

designated"   applies  to  widow  and   heirs  disjunctively 214 

Grand  lodge,  and  not  endowment  department.  Is  proper  party  in  ac- 
tion on  benefit  certificate 21S 

Validity   of  by-law   providing   for  suspension    of   insurance    during  de« 

linquency  of  local   lodge 216 

Failure  to  give  notice  of  delinquency  of  local   lodge  Is  waiver  of  right 

to  avoid  Insurance  on  acouont  of  such  delinquency 215 

Amendment  to  by-law  placing  old  certificates  In  a  separate  class  and 
thereby  reducing  benefits  privlded  for  therein  is  an  impairment  of 
contract   and   void 210 

Although  plan  of  assessments  proved  Impractical,  contract  will  be  en- 
forced   in    equity 21* 

By    accepting   applicant    as    member    of    non-beneficiary    class,    society 

waived  right  to  object  that  he  had  not  been  Initiated 217 

Constitution,  by-laws  and  other  writings  affecting  rights  of  parties  are 

to  be  liberally  construed  to  promote  objects  of  organization 217 

Society  may  waive  by-laws  or  regulations  designed  for  its  benefit 217 

Medical   examiner  has  no   authority   to   reject   applicant  solely  on   the 

ground   that  he  was  not  initiated   within  prescribed  time 217 

Housekeeper  who  served   insured   faithfully   for  years  before   his  death 

is  a  dependent 219 

Knowledge  of  agent  of  local  comp  Is  Imputed  to  society 219 

Clerk   of   local    camp   Is   agent   of  society    notwithstanding   stipulations 

to    contrary 219,   284.  278,  282 

Real  estate  purchased  with  emergency  funds  of  benefit  society  Is  not 
exempt  from  taxation  as  a  part  of  such  fund  under  Sec.  4318  Kans. 
St.    1909 22(^ 

That  local  lodge  had  paid  previous  assessments  to  prevent  forfeiture, 
WTS  not  a  waiver  of  forfeiture  for  non-payment  of  a  subsequent 
assessment    220 

Where   by-laws   prescribed    classes   to    whom    benefits   may   be   paid,    an 

illegal   designation   Is  Ineffectual 222.  247 

Rules   of   benefit    society    are    liberally    construed    to   effect    purposes   of 

society    222 

Designation  of  an  illegal  beneficiary  was  equivalent  to  failure  to  des- 
ignate any  beneflclarj*.  and  proceeds  should  be  disbursed  as  pro- 
vided  In   by-laws 222 

Original    beneficiary,    who    had    no    vested    Interest,    may    not    question 

eligibility   of   new   beneficiary 224 
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That   name   of  president  of  local   lodge   waa  signed   without   authority 
to  application  for  change  of  beneficiary,  was  an  Irregularity  which 

only  society  could  take  advantage  of 226 

Application    for    charter    showing    that    proposed    corporation    was    be- 
ing organised   for  a  double  purpose,    no  charter   could   be  granted 

under  Pa.   Acts  1824 226 

Charter   will    not   be    granted    where    name   of   proposed   social    club   is 

appropriate  to  those  used   by  F  benefit  societies 226 

Subordinate    lodge    of    benefit    society    may    not    be    incorporated    as    a 

club  under  Pa,   Laws 226 

By-laws  excluding  risk   of  suicide  did  not  apply  where  certificate  was 
issued  prior  to  enactment  of  such  by-laws,  even  though  Insured  sur- 
rendered old  certificate  and  took  out  new  one  after  such  enactment  229 
There   can   be   no   recovery   under  benefit   certificate   where  insured   in- 
tentionally   committed    suicide    even    though    contract    is    silent    on 

subject    229 

That  by-laws  excepted  suicide  within  five  years  after  initiation,  did  not 
raise    presumption    that    suicide    after    that    time,    sane    or    insane, 

would  not  bar  recovery 229 

Expulsion  of  local  order  and  member  for  failure  to  observe  religious 
obligation,    where   no   hearing  was    given   as  provided    by   by-laws, 

will   be  set   aside 230 

Application,    medical    examination,    by-laws    and    certificate,    constitute 

contract    231 

Although  benefit  certificate  speaks  from  time  of  death  it  is  not  a  testa- 
mentary disposition   of  property 281 

Children   of   deceased    beneficiary   are    not    necessary    parties   to    action 

on    benefit    certificate - 281 

Where  member  did  not  procure  uniform,  his  right  to  sick  benefits  was 

suspended  so  long  as  he  was  without  a  uniform  under  by-laws....   230 
Act   of   directors   asking  plaintiff   If   he    would    forthwith    comply   with 
requirement  to  procure  uniform,  held  not  a  waiver  of  forfeiture  for 

previous  failure  to  obtain  such  uniform 280 

Requirement   that   members  procure  uniform   is  reasonable   and   failure 

to  comply  therewith   forfeits  right  to  benefits 280 

Beneficiary   in   mutual   benefit  certificate  has  no  vested  interest   which 

would  pass  by  descent 281,  286 

Admission  that  society  is  a  fraternal  benefit  order  is  equivalent  to  ad- 
mission that  it  has  a  representative  form  of  government 233 

Declaration  in  by-law  of  objects  of  organization  In  Itself  Is  no  restric- 
tion on  right  of  member  naming  beneficiary 234 

That  beneficiary  was  not  of  class  entitled  to  be  named  can  be  raised 
only    by    society,    in   absence    of   statute    designating    who    may    be 

named    284 

By  payment  of  money  into  court  society  waives  objection  to  beneficiary  234 
After  collection  and   retention   of   assessments   during  life   of  member 
society  may  not  on  his  death   complain  that  assessments  were  In- 
sufficient in   amount 286 

Acceptance  of  assessments,   knowing  that  there  had  previously  been  a 

default,   is  waiver   of   forfeiture 285 

Where  one  faction  elected  officers  by  a  convention  held  in  accordance 
with  laws  of  order,  and  rival  faction  held  no  such  convention,  the 
officers    elected    by    the    faction    holding    convention    were    legally 

entitled    to    be    seated 286 

Expulsion  of  subordinate   lodge   without  notice  was  void   even    though 

laws  of  society   contained    no   provision   for   notice 286 

That  suspended  order  appealed  from  suspension  did  not  affect  validity 

of  suspension  where  no  notice  or  hearing  was  given 286 

"Legal   dependents"   means  those   relying  upon   Insured    for  support...   288 
Voluntary  association,  organised  primarily  for  social  and  moral  benefit 
of  members,   is  benevolent  institution,  the  insurance  feature  being 

merely    an    incident 28S 

Where  contract  was  not  to  be  delivered  until  Initiation  of  member,  the 

situs  of  the  contract   was  the  place  of  the  initiation 238 

Only  those  qualified  under  by-laws  or  statute  may  be  named  beneflcla* 

^      **»«■    289 

By-laws   in    force   at   time    of   member's    death    determine   validity   of 

designation    of    beneficiary 289 

Where  beneficiary  named  was  not  eligible  at  time  of  designation  but. 
by  reason  of  change  of  by-laws,  was  eligible  at  time  of  death  of 
member,   he  wa«  entitled  to  proceeds 289 
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Local  camp  ii  aarent  of  head  camp  notwlthitandliiff  provision  of  by-law 
to  contrary,  and  knowledge  of  officers  of  camp  la  Imputed  to  so- 
dety  so  as  to  estop  It 240,  260,  287 

While  by-laws  providing  that  affent  may  not  walye  conditions  of  con- 
tract withhold  from  him  power  of  express  walyer.  tbey  do  not 
relate  to  waiver  Implied  by  law 240 

Va.  Code  Supp.  1910,  p.  619,  providing  who  may  be  named  beneficiaries. 
Is  permissive  and  society  may  limit  classes  so  as  to  exclude  part 
of  those  deslirnated  by  statute 240 

Letter  expressing  desire  to  change  beneficiary,  If  Insufficient  to  effect 
change  In  favor  of  new  beneficiary,  was  equally  Insufficient  to 
divest  rights  of  old  beneficiary 240 

Insured  may  not  bequeath  benefits  to  person  Ineligible  under  by-laws..   241 

Under  by-laws,  providing  that  If  member  falls  to  pay  for  six  months 
after  receiving  notice,  to  avoid  liability  society  must  establish 
that  notice  was  given  and  received 241 

Policy  Issued  by  benefit  society,  providing  for  payment  of  level  rate 
of  premium  and  promising  pasrment  of  a  stipulated  benefit,  is  an 
ordinary   life   Insurance   contract 242 

Provision    for   submission   of  disputes   to    board   of   arbitration   relates 

only  to  claims  involving  disputed  facts 244 

To  entitle  beneficiary   to  recover,   she  must  bear  the  required   relation 

to   insured   at    time   of   his   death 244 

Local  lodge  may  waive  forfeiture  for  delinquency  In  payment  of  as- 
sessments       246 

Minutes  of  meeting  merely  reciting  repeal  and  amendment  of  by-laws 
is  insufficient  to  prove  such  facts  where  neither  original  nor 
amended  by-laws  are  set  out 246 

Simultaneous    repeal    and    re-enactment    of    by-laws    preserve    without 

interruption  the  re-enacted  portions  of  such   by-laws 246 

Declaration  of  desire  to  withdraw,   followed   by  non-payment  of  dues, 

terminates    membership 246 

Allegation  that  by-law  was  annulled  by  striking  same  out  of  laws  of 

society    Is   a   mere   conclusion 246 

Where  there  had  been  no  adverse  decision  by  executive  committee,  an 
appeal  to  the  society's  tribunal  was  not  a  condition  precedent  to 
right  to  sue 247 

Widow  is  not  embraced  within  term   "legal  heirs" 247 

Any  definite  direction  is  sufficient  to  designate  beneficiary,  in  absence 

of  specific  direction  In  by-laws 217 

Failure  to  pay  assessment  within  time  stipulated  forfeits  insurance. 247.  260 

Letter  to  society  directing  change  of  beneficiary,  accompanied  by  offer 
to  pay  the  transfer  fee,  is  sufficient  to  effect  change  even  though 
by-laws  are  not   fully   complied  with 247 

Where  general  officers  had  no  knowledge  of  custom  of  officers  of  local 
camp  to  accept  assessments  after  due  date,  society  was  not  es- 
topped to  claim  forfeiture 248 

Proceeds  of  benefit   certificate  may   be  bequeathed   where   by-laws  do 

not   prohibit 248 

Insured    must    exhaust    remedies    within    society    before    resorting    to 

courts  248,  268 

By-law  providing  for  expulsion   If  member  should  become  member  of 

rival   society   is  valid 240 

Members   of   benefit   society   may   enact  such   rules   as    they   see    fit   to 

adopt  so  long  as  they  are  not  against  public  policy 249 

Rule  requiring  member  to  exhaust  remedies  of  order  before  suing, 
does  not  apply  where  society  has  arbitrarily  Invaded  member's 
rights 249 

Mandamus   will   not   lie   to   compel    reinstatement   where   member   was 

expelled  substantially  in  accordance  with   by-laws 249 

Where  member  engaged  In  sale  of  liquors  In  violation  of  by-laws  his 

policy   became   forfeited 249 

Working  as  driver  of  beer  wagon  and  taking  orders  for  beer  Is  not 

engagement  in  sale  of  liquor  "as  a  beverage" 249 

That  society  waived  forfeiture  for  engagement  In  occupation  of  driv- 
ing brewery  wagon,  did  not  prevent  It  from  forfeiting  Insurance 
on  account  of  Insured  engaging  in  saloon  business  thereafter 260 

Custom   of   collector   of   local    lodge   to   receive   assessments   after   due 

date  is  a  waiver  of  prompt  payment 261 

Where  local  lodge  votes  to  advance  money  to  pay  member's  assess- 
ment it  cannot  thereafter  vacate  Its  act 261 
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That  applicant  was  Initiated  into  local  lodge  would  not  render  society 

liable  where  application  had  not  been  accepted 261 

Subordinate  lodge  is  agent  of  supreme  lodge  in  making  payment  of 
ben<»flt8  and  latter  was  not  discharged  by  merely  sending  draft 
to  local  secretary 262 

Where  suit  was   entered   without   first   exhausting  remedies   provided   by 
by-laws,    it    could    be    discontinued    and    remedies    then    exhausted 
notwithstanding  lapse  of  time 264 

Agreement  to  comply  with  after-enacted  by-law  does  not  authorize 
enactment  of  by-law  which  charges  policy  previously  issued  with 
deficiency  btween  dues  actually  paid  and  rate  of  dues  payable 
under   amended    by-laws 264 

Where  corporation  was  organized  to  reinsure  another  association  and 
took  over  Its  assets,  by-law  enacted  by  former  rerating  "members 
taken  over  from  another  society"  would  not  apply  to  members  of 
society   thus  reinsured 264 

Agrcpmont  to  be  bound  by  after-enacted  by-laws  ^as  reference  to  by- 
laws relating  to  member's  duties  and  conduct,  and  does  not  em- 
brace changes  In  his  contractual   rights 266 

Provision  of  by-law  that   "members  may  be  rerated"   is  prospective....    266 

Rerating  of  assessments   is   repudiation  of   contract   and   gives  member 

right  to  recover  money  paid 266 

Strict    compliance    with    conditions    relating    to    change    of    beneficiary 

is   not   necessary 266 

Where  society  did  not  insist  upon  strict  compliance  with  by-laws  as 
to  change  of  beneficiary,  but  paid  money  Into  court,  strict  com- 
pliance   was    thereby    waived 266 

Beneficiary  has  no  vested  rights  and  cannot  complain  that  by-laws 
with  reference  to  change  of  beneficiary  were  not  strictly  complied 
with     266 

Where  member  tendered  assessment  to  proper  ofiflcer  and  tender  is  re- 
fused, society  cannot  claim   forfeiture 266 

In  pureiy  mutual  company  member  cannot  be  assessed  for  losses  oc- 
curring prior  to  his  membership 258 

By-law  authorising  assessment  when  necessary  to  provide  funds  for 
carrying  out  objects  of  organization  would  not  authorize  assess- 
ment of  new  members  for  past  losses 269 

Creation  of  emergency   fund  not  provided   for  in   by-laws  is  illegal....    259 

Assessments  may  only  be  used   for  purposes  designated   by  by-laws....   259 

Assessments  could  not  be  used  for  purpose  of  accumulating  emergency 

fund  where  by-laws  did  not  authorize  accumulation  of  such   fund..   259 

Where  society  exacts  more  money  than  It  is  entitled  to,  such  excess  is 

held  as  credit  and  Is  applicable  to  payment  of  future  assessments.    259 

T^etters  of  society  to  Insured  after  time  for  paying  assessments  asking 
him  to  reinstate  himself  was  not  waiver  of  forfeiture  for  non- 
payment       2C0 

Where    by-laws    provided    that    non-payment    of    assessment    would    be 

cause  for  forfeiture  insured  was  charged  with  knowledge  thereof. .    280 

Unincorporated   voluntary   association   may   be  sued    in   its   capacity   as 

association     261 

Unaccepted    tender   of   delinquent    assessments   made    by   third    persons 

does  not   reinstate   Insurance 260 

Member   of   benefit    society    has    no    property    in    fund    promised    to    be 

paid  that  could  be  disposed  of  by  will 261 

Reserve  power  to  amend   by-law  does  not  authorize  society  to  violate 

contract   obligations 262,  290 

Where  original  beneficiary  died,  insured  could  dispose  of  proceeds  by 
will  If  beneficiaries  of  such  will  were  within  classes  named  in 
by-laws    262 

Will   Is   not    "attested   order"    within   meaning  of   by-law   providing   for 

payment  of  benefits  only  on  insured's  attested   order 261 

Amendment    of   by-law   reducing  amount   of   benefits  is   impairment   of 

contract    262 

Where  by-law  provided  that  3  per  cent,  of  assessments  could  be  used 
for  agitation  fund,  resolution  transferring  75  per  cent,  of  assess- 
ments to  such  fund  was  illegal  diversion  and  would  be  enjoined..   263 

Although  Insured  continued  to  pay  assessments  after  amendment  of 
by-laws,  there  was  no  ratification  of  amendment  where  he  refused 
to  surrender  original   certificate 263 

Ofllcers  of  society  are  entitled    to  reimburse   for  expenses   incurred    In 

defending  mandamus  proceedings  against  them 263 
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Where  benefits  were  payable  in  amount  stipulated  in  by-Iawi  and  by- 
laws were  amendable,  plaintlfT  was  only  entitled  to  such  amount 

as  was  provided  In  by-laws  at  time  clctlm  accrued 264 

Denial  of  liability  on  account  of  non-membership  of  deceased  waives 
by-laws    requlrlnir    exhaustion    of     remedies    before     resorting    to 

courts    2$$ 

Society  must  apply   disability  benefits  due  insured   to   avoid   forfeiture 

for  non-payment  of  assessments 26$ 

Beneflciary  not  within  classes  named  in  Masa  St.  acquires  no  interest 

by  reason  of  having  been  designated  as  payee 267 

That    Interests    of    Insured    and    beneflciary    were    contingent    did    not 

render  invalid  trust  impressed  upon  proceeds  of  benefit  certificate.   267 
Trust,   whereby  beneflciary  was  to  collect  proceeds  for  benefit  of  third 
person  who  paid  assessments,  is  not  Invalid,  under  Mass.  law  pro- 
viding who  may  be  made  beneflciary 268 

Name  "Improved  Benevolent  and  Protective  Order  of  BIks"  is  so 
similar  to  "Benevolent  and  Protective  Order  of  Elks"  as  to  fur- 
nish grounds  for  Injunctive  relief 268 

Injunction    restraining   society   from   using  same   titles   for   its   officers 

as  borne  by  plaintiff  company  Is  Improper 288 

Acceptance    of    certificate    subject    to    rules    thereafter    adopted    binds 

member  by  any  reasonable  legislation  thereafter  adopted 268 

Amendment  of  by-law  forfeiting  insurance   for  engagement   in   sale  of 

Intoxicants    is    not    unreasonable 288 

Benefit    society    is   exempt    from    statute   regulating   general    Insurance 

and  may  rely  upon  breach  of  warranty 270 

One  who  had  been  living  Illicitly  with  insured  could  not  recover  on 
fraternal   benefit  certlflcate  as  his  widow  under  Md.   law,   although 

designated  by   Insured   as  wife 272 

Where    classes    of    beneflclarles    are    prescribed    by    statute    or    charter. 

such   provisions  cannot   be  annulled  by  estoppel  or  waiver 272 

Where  policy  of  mutual  company  is  payable  to  designated  person,  as 
"wife."  such  person  is  entitled  to  proceeds  even  though  she  be 
living  illicitly  with   insured,   and   even    though    Insured    left    lawful 

wife    272 

Company  is  estopped  to  say  that  dues  were  not  promptly  paid  where 
it  failed  to  show  that  dues  so  paid  were  tendered  back  and  ten- 
der kept  good  by  payment  into  court 278 

Payment  of  assessments  by  collector  pursuant  to  agreement  with  in- 
sured, held  to  have  effected  reinstatement 278 

It  was  error  to  predicate  waiver  upon  acts  of  local  camps  where  under 

by-laws  they  were  without  authority  to  waive 274 

Persons  applying  for  membership  in  benefit  society  are  presumed  to 
have  ascertained  limitation  upon  powers  of  officers  as  contained  in 

by-laws    274 

Offlcfrs  of  local  lodge  have  no  authority  to  waive  provisions  of  by- 
laws  relating   to   substance   of    contract 274 

By-laws  of  beneflt  society   are  part  of  contract 274 

By-law  providing  that  liability  should  not  begin  until  one  or  more 
assessments  had  been  paid  Is  of  substance  of  contract  and  condi- 
tion  precedent   to   society's   liability 274 

By-law  providing  that  no  one  should  be  permitted  to  become  member 
who  was  engaged  in  sale  of  Intoxicants  is  of  substance  of  contract 

and  may  not  be  waived  by  local  lodge 274 

Where  payment  of  certain  assessments  was  condition  precedent,  pay- 
ment made  after  death  of  applicant  was  ineffective,  unless  person 

receiving  same  had  authority  to  waive  by-laws 274 

Where    liability    did    not    attach    until    initiation,    such    initiation    was 

condition    precedent 274 

Notice  to  insured's  last  known  place  of  residence  was  sufficient,  even 
though  secretary  at  time  of  sending  notice  knew  that  insured  had 

gone   to  another  place   to  live 276 

Where    illegal    dues    were    Included    In    demand,    insured,    to    preserve 

rights,   should  have   tendered  amount   legally  due 276 

By-law  providing  that  membership  may  be  kept  in  abeyance,  while 
member    Is    abroad,    by    notice    to    president,    has    no    application 

where  no  notice  is  given 276 

Where  by-laws  provided  for  forfeiture  if  assessments  were  in  arrears 
for  two  consecutive  months,  insured  who  paid  assessment  on  Aug. 
10,  and  died  on  Sept.   21.   was  not  In  arrears 276 
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Allegation  that  defendant  was  F  order,  and  Incorporated,  and  main- 
tained insurance  department,  sufficiently  allesres  capacity  to  Issue 
policy  sued  on 276 

After    receiving:    payments    on    policy,    company    Is    estopped    to    deny 

authority    to    Issue    such    policy 277 

Act  Ark.  1905,  p.   807,  providing  for  penalty,  does  not  apply  to  benefit 

society    277 

By-law,  providing  that  receipt  and  retention  of  delinquent  dues  in 
case  member  Is  not  In  good  health  shall  not  reinstate  him,  la 
Invalid     277 

Custom  of  collector  of  local  lodge  accepting  assessments  after  due 
date  binds  society,  even  though  It  had  no  knowledge  of  such 
practice    278 

Receipt  of  assessment  one  day  after  maturity  and  retention  of  same 
until  death  of  member  waives  forfeiture  for  non-payment  at  ma- 
turtty    278 

Objection  may  be  taken  collaterally  to  proceedings  of  Inferior  tribu- 
nal, where  aggrieved  party  has  no  other  remedy , 278 

Judgment  of  expulsion  by  society's  tribunal  is  not  conclusive  In  action 

by  beneficiary  on  certificate 279 

Provision  of  railroad  relief  association  certificate  that  no  money  shall 
be  paid  thereunder  until  all  claims  arslng  out  of  death  of  member 
were  released  Is  void  under  "Employers'  Liability  Act" 279 

Will   devising  property   to  benefit  order  Is  not  void   because  witnessed 

by  members  of  such  order 280 

P  Is  without  capacity  to  take  property  given  to  It  by  will 280 

Sees.  1832-4  Gen.  Stat.  Kans.  1909,  relating  to  ownership  of  real  es- 
tate by  mutual   benefit  society,   construed 280 

Society  may  amend  amendment  so  as  to  reduce  benefits  so  long  as 
amount  actually  received  equaled  amount  due  under  by-laws  as 
they   existed   when   contract   was   made 280 

That  by-laws  of  society  provided  for  payment  of  benefits  to  class 
outside  of  classes  specified  by  statute  does  not  constitute  society 
old  line  company 280 

Brother   Is  member   of   "famlljr" 281 

Where  at  time  of  death  of  insured,  beneficiary  by  reason  of  enactment 
of  by-law  has  passed  out  of  classes  that  may  be  designated,  his 
designation   Is   void 281 

Although  designation  of  beneficiary  was  illegal  at  its  inception,  if 
such  beneficiary  Is  thereafter  brought  within  classes  entitled  to 
be  named,   his  designation   becomes  valid 281 

Where  benefit  society  brings  Itself  within  provision  of  statute  enacted 
after  Its  organization,  contracts  of  such  society  are  governed  by 
new  act 281 

By-law  changing  classes  of  persons  who  may  be  made  beneficiaries  is 

valid    282 

Delivery   of   certificate   by   beneficiary   to    local   secretary   was   delivery 

to  society  so  as  to  charge  It  with   custody  of  same 288 

Contract  of  mutual  benefit  society  to  pay  death  benefits  Is  life  insur- 
ance contract  and  subject  to  Acts  Colo.  1903,  p.  257,  excluding 
defense    of    suicide 288 

Sec.    289    R.    S.    Ohio,    prohibiting   contract   for  payment    of   benefits    to 

any    official    undertaker,    is    constitutional 284 

Acceptance  of  delinquent  assessments  while  Insured  was  sick  would 
not  estop  society,  where  by-laws  provided  that  acceptance  of  de- 
linquent assessments  rendered  member  beneficial  only  as  to  future 
sickness  or  resulting  death 284 

Where  local  lodge  had  accepted  assessments  and  had  led  member  to 
believe  that  he  was  reinstated,  society  was  estopped  to  say  that 
he  was  not  in  good  standing 285 

"Monthly  assessments  shall  be  payable  on  or  before  first  of  each 
month.  No  60  for  January  shall  be  due  on  or  before  first  of  Feb- 
ruary"   construed 286 

Insured   In   benefit   certificate   has  no  property   right   In    Insurance,   but 

only  right  to  change  beneficiary  designated 286 

Under  by-law  providing  that  where  original  beneficiary  died,  benefits 
should  be  paid  to  widow.  Insured's  second  wife,  and  not  child  of 
first  wife,  was  entitled  to  proceeds  where  first  wife  died  and  no 
new  designation   was  made 286 

Where    beneficiary    designated    Is    outside    of    eligible    classes    proceeds 

win  be  paid  to  such  persons  as  are  authorized  to  be  designated. .   287 
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Acts  Pa.  June  23,   1883.   relating  to  statements  In  application,   applies 

to    P    288 

Where  request  for  change  of  beneficiary  and  fee  were  sent  to  society, 
but  before  action  was  taken  thereon,  Insured  died,  there  was  suffi- 
cient   change   of    beneficiary    289 

Having   presented    demand    to    tribunal    of    order,    claimant    could    not 

thereafter  sue  where  by-laws  made  decision  of  such  tribunal  final.   290 

Evidence  held  8ufl!lclent  to  show  adoption  of  by-laws    290 

"Dependent"    is   Intended    to    Include    persons   other   than   members    of 

family,  heirs  or  blood  relations    290 

Certificate  made  payable  to  member  himself  cannot  be  transferred  by 

will  to  person  not  within  classes  named  in  by-laws   291 

Annotation :      "Who    Is   a   dependent"  ? 291 

Annotation:      "Waiver  by  oflflcer  of  subordinate   lodge   of  forfeiture  for 

non-payment   of   assessments"    291 

Agreement   to  observe  rules  or  regulations  then  in  force,   or  thereafter 

added,  extended  to  benefits  as  well  as  to  disciplinary  regulations. .   301 

FBAFD. 

[See    Forfeiture:    Policy;    Proofs    of    Ix>s8;    Rescission.] 

Act  of  Insured  knowingly  inserting  in  proofs  of  loss  articles  which 
were    not    burned,    and    over-valuing    other    articles    forfeits    right 

of   recovery 8 

Evidence   consldored   and   held   to  show   a  fraudulent   over-valuation   of 

both   property  lost   and   property  saved 8 

Where  insured  misrepresented  amount  of  loss  with  Intent  to  have  com- 
pany act  thereon,  thereby  deceiving  It  and  inducing  it  to  pay  claim, 

recovery  of  money  may  be  had  in  action  for  deceit 23 

Valuation  of  property  destroyed   at  more   than  four  times  actual  value 

is  such   P  as  avoids   recovery 28 

Existence   of   conspiracy    to    burn    property   Is   not   such    an    Increase   of 

of  hazard  as  will  avoid  policy 87 

To  vitiate  policy   for  non-compliance   with   Iron-safe   clause.    It    was   not 

necessary  to  show  Intent  to  perpetrate  a  fraud 51 

Acts  of  agent  In  submitting  claim  for  loss  held  to  have  constituted  ob- 
taining of  money   under  false  pretenses 88 

Provision  for  forfeiture  for  false  swearing  as  to  any  matter  relating  to 

loss  in  afllrmatlve  defense 91 

Burden  of  proving  false  swearing  is  on  company 98 

Premiums  paid  by  insured  on  policy  on  his  life  payable  to  himself  were 

not  in  fraud  of  creditors 104 

In  action  to  rescind  substituted  policy  on  ground  that  agent  had  fraud- 
ulently concealed  fact  that  new  policy  would  be  subject  to  Hen, 
it  was  not  error  to  reject  evidence  that  original  policy  was  such 
that  rates  might  be  raised 109 

Evidence   considered   and   held   to   show    that   policy   lien   was   obtained 

by  F 110 

In  action  to  rescind   contract  for  P,  exact  manner  of  perpetration  of  F 

need  not  be  shown  if  the  F  Itself  be  proven 110 

Where  surrender  of  policy  was  accomplished  through  fraud  of  agent. 
Insured  was  entitled  to  rescind  and  insist  upon  reinstatement  of 
original  policy  even  though  company  could  not  be  placed  in  exact 
statu    quo : Ill 

That  statement  represented  to  be  true  is  false  does  not  show  either  in- 
tent to  deceive  or  increase  of  risk.  These  facts  should  be  spe- 
cifically   shown 188 

Where  statements  were  merely  representations,  burden  was  on  com- 
pany to  show  falsity,  fraudulent  Intent,  and  that  policy  would  not 
have  been  issued  had  no  P  been  practiced 128 

Intentional  concealment  of  material  fsu;ts  constitutes  P 128 

F  is  always  a  question  of  fact 188 

Failure  to  Incorporate  medical  examination  In  policy  precludes  com- 
pany from  defending  on  statements  therein,  even  though  fraud- 
ulently made,  under  N.  Y.  Law  requiring  policy  to  contain  entire 
contract    188 

Evidence  considered  and  held  that  payments  of  premiums  out  of  com- 
munity property  were  not  in  P  of  wife 1B7 

Defense  F  may  not  be  set  up  after  expiration  of  Incontestable  period . .   166 

Misrepresentations  which   tended  to  induce  issuance  of  policy  amount 

to  a  constructive  F 894 
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Act  of  acent  fllUnff  out  itatements  contrary  to  facta  does  not  show  F 

on  part  of  applicant Ill 

Understatement  of  cargo  Is  F  on  both  ship  owner  and  underwriter. . . .   82 1 

Under  Federal  Court  rule  compromise  even  though  procured  by  fraud 
bars  action  for  balance  of  policies 829 

Assignment  of  policy  made  three  years  before  genera>  assignment  for 
benefit  of  creditors,  cannot  be  said  to  be  a  fraudulent  oonveyaaoe 
as  against  creditors 886 

Where  release  was  procured  by  fraud,  action  could  be  maintained  with- 

out  returning  benefits  received 840 

Where  defendant  was  Induced  to  sign  premium  note  upon  assurance  of 
plaintiff  that  it  was  an  application  for  Insurance,  there  was  such  F 
as  would  entitle  defendant  to  judgment  in  action  on  such  note....   411 

Only  where  representations  are  made  as  to  past  facts  or  where  there 
is  evidence  of  fraud  in  making  promissory  warranties.  Is  the  ques- 
tion of  good  faith  material 414 

FUMKItAI.  BXPBNS1SS. 

[See   Fraternal  Benefit  Orders.] 

By-laws  providing  that  a  free  burial  will  be  given  to  member's  wife, 
merely  gives  right  to  a  funeral  by  the  society  and  does  not  entitle 
member  to  reimbursement  for  expenses  paid  by  him  for  funeral...   810 

GABiNISHlfENT. 

[See  Attachment] 

6A80IJN1L 

[See  Forfeiture;  Policy.] 

If  keeping  gasoline  was  within  reasonable  expectation  of  parties  there 

could  be  no  forfeiture  where  same  was  kept 81 

Provision  of  forfeiture  for  use  of  petroleum  "of  greater  Inflammability 
than  kerosene  oil  of  U.  B.  standard  (which  last  may  be  used  for 
light  and  kept  for  sale)"  construed 8S 

CEBPT. 

[See  Assignment.] 

No  writing  Is  necessary  to  effect  gift  of  policy.  Delivery  to  donee 
under  circumstances  evidencing  intention  to  vest  title  in  such 
donee   is  sufficient 114 

6RA0B. 

[See  Policy:   Premium.] 

Q  allowed  for  payment  of  premium  does  not  apply  to  time  for  payment 

of  extension  note li$ 

Mich.  Law  providing  for  G  for  payment  of  premiums  does  not  entitle 

insured  to  Q  in  payment  of  premium  note 144 

Where  month  of  O  was  allowed,   and  day  of  expiration  of  O  fell   on 

Sunday.  Insured  could  make  payment  on   first  day  thereafter 180 

GVABDIAN  AND  WABD. 

Annotation:     "Right  of  guardian  to  surrender  policy  in  favor  of  ward..  198 
Guardian  who  reinstated  policy  on   life  of  ward  out  of  personal  fund 
cannot  be  compelled  to  account  as  guardian,  for  proceeds  on  death 
of  ward 418 

HBAI/TH. 

[See  Application;  Representation;  Warranty.] 

Under  provision  that  policy  would  be  void  if  before  Its  date  insured 
had  certain  diseases,  there  could  be  no  recovery  where  just  prior 
to  application  he  had  suffered  from  one  of  such  diseases  and  after- 
wards died   therefrom 118 

Treatment  by  physician  for  what  was  regarded  as  temporary  infiam- 
mation  did  not  constitute  consultation 18t 

It  was  unnecessary   to  establish  prima  facie  case  that  plaintiff  prore 

good  health  of  insured  at  the  time  of  delivery  of  policy 187 

Where,  on  direct-examination*  no  questions  were  asked  as  to  insured's 
state  of  H,  company  could  not  interrogate  on  these  subjects  on 
cross-examination ItT 

1913-84 
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Aspiration  of  che«t,  as  a  matter  of  law.  Is  a  surflrlcal  operation 1S9 

Where  It  appeared  that  at  time  of  Issuance  of  policy.  Insured  was  b«- 
Inff  treated  for  pulmonary  tuberculosla  company  was  not  liable  un- 
der provision  of  policy  that  no  liability  was  assumed  If  at  the 
time  of  Issuance  Insured  was  not  In  sound   H 148 

Knowledge  of  agent  that  Insured  had  been  In  hospital  after  slight  op- 
eration was  InsufUclent  to  show  waiver  of  misrepresentation  of  ex- 
istence of  heart  disease 149 

Provision  that  no  liability  was  assumed  unless  at  time  of  delivery  in- 
sured was  In  sound  H  Is  within  Mo.  St.  declaring  that  misrepre- 
sentations shall  not  be  considered  material  unless  contributing  to 
death   124,  IM 

Delivery  of  policy,  knowing  that  insured  was  then  sick,  is  waiver  of 
provision  that  contract  shall  not  take  effect  unless  delivered  dur- 
ing good  H  of  Insured 1$6 

Company  had  burden  of  proving  that  Insured  was  not  in  good  H  at 

time  of  delivery  of  policy 166 

Where  company  retains  premium  after  learning  that  assured  was  not 
In  good  H  at  time  of  delivery  of  policy,  it  is  estopped  to  set  up 
111  H  In  defense 167 

Failure  of  applicant  to  state  that  he  had  been  sick  with  malaria  and 

had  been  attended  by  physician  therefor  was  Immaterial 179 

Provision  that  policy  shall  not  take  effect  unless  delivered  while  in- 
sured is  In  good  H  is  valid 181 

Retention  of  premium  after  learning  that  policy  was  delivered  when 
Insured  was  not  in  good  H  Is  waiver  of  requirement  of  good  H  at 
time  of  delivery 181 

What  constituted  "good  health"  Is  a  question  of  fact 808 

Evidence  considered  and  held  to  show  false  warranty  as  to  soundness 

of  health. 80S 

ESvidence  considered  and  held  to  sustain  finding  that  Insured  had  never 

had   consumption 888 

Xhrldence  considered   and   held  sufllcient  to  show  that   insured   was  in 

good  H  at  the  time  of  delivery  of  policy 282 

That   applicant   had   undergone   operation    8   years   before    application, 

which  operation  had  Impaired  his  H.  was  material 288 

Failure  to  disclose  fact  that  applicant  had  suffered  from  diabetes,  or 

other  aliments  affecting  general  H.  avoided  recovery 288 

In  order  to  constitute  a  consultation  with  physician,  or  a  treatment 
for  an  aliment,  the  disorder  must  have  been  of  a  substantial  na- 
ture and  not  a  functional  temporary  indisposition 842 

There  being  no  evidence  of  change  of  physical  condition  between  time 
of  application  and  delivery  of  policy.  It  was  not  error  to  refuse  to 
Instruct  Jury  that  there  could  be  no  recovery  unless  insured  were 
In  good  H  at  the  time  of  delivery 248 

Where  It  was  claimed  insured  was  not  In  good  H  at  time  of  reinstate- 
ment, it  was  proper  to  permit  her  husband  to  testify  that  she  had 
been  doing  her  household  duties 267 

That  Insured  at  time  of  reinstatement  was  ill  is  Immaterial  in  absence 

of  requirement  of  good  H  as  condition  precedent 278 

"Bad  cold"  Is  not  such  sickness  as  would  Justify  refusal  to  reinstate 
member   878 

Color  blindness  disabling  Insured  from  performing  his  labor  is  a  ''sick- 
ness"     898 

"Physical    inability"    defined 298 

Physician  who  saw  Insured  socially  could  testify  as  to  his  general  H..   807 

HBAI«TH  CEBTDIOATK. 

[See  Condition  Precedent;  Reinstatement.] 

HEALTH  INSURANCE. 

[See  Accident  Insurance:  Policy.] 


[See  Beneficiary;  Definitions.] 

HUSBAND  AND  WIFE. 

[See  Married  Woman:  Wife's  Policy.] 
Insurance  proceeds  received  by  wife  on  death  of  first  husband  belong 

to  her  as  her  separate  property 115 

That  policy  on  life  of  wife  was  made  payable  to  her  estate  Instead  of 
to  her  husband  would  furnish  no  defense  In  action  against  husband 
on  premium  note  where  he  permitted  wife  to  retain  policy 187 
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Bvldence  considered  and  held  to  show  that  husband  had  performed 
agreement  to  take  out  sufllclent  Insurance  to  pay  off  encumbrance 
on  community  property 167 

Bvldence  considered  and  held  that  pajunents  of  premiums  out  of  com- 
munity property  were  not  In  fraud  of  wife 157 

Proceeds  of  policy  on  life  of  husband  are  not  community  property  even 

though  premiums  were  paid  with  community  funds 167 

Where  H  flled  application  and  paid  premium  on  policy  on  life  of  wife, 
he  was  her  agent  and  representations  made  by  him  were  made  as 
her  agent 189 

Where  assessments  on  policy  payable  to  W  were  paid  by  H  under 
agreement  that  he  would  be  reimbursed  out  of  proceeds.  H  was 
entitled  to  recover  under  claim  In  nature  of  quantum  meruit  what 
he  paid,  even  though  he  failed  to  keep  up  payments 267 

Assessments  paid  by  H  on  policy  payable  to  W  In  pursuance  of  agree- 
ment that  he  should  be  reimbursed  out  of  proceeds  of  such  policy 
were  made  In  relation  to  her  separate  estate 26$ 

Interest   of  wife   In   policy   of   life   of    husband   payable   to    her   Is   her 

separate  estate 860 

Husband,  who  paid  liens  occasioned  by  contractor's  default  In  work  on 
house  owned  by  his  wife,  sustained  pecuniary  loss  within  meaning 
of  terms  of  contractor's  bond,  Indemnifying  husband 860 

nXEGAIi  ACTS. 

[See  Forfeiture;  Risk;  Statutes.] 

HXNKSS. 

[See  Application;  Health;  Warranty.] 

INCONTKSTABriB  CLAUSB. 

[See  Policy;  Statutes.] 

Instruction  that  I  would  not  be  applicable  If  policy  were  wager  con- 
tract was  not  erroneous -. .   185 

I  held  not  to  apply  to  defense  of  non-payment  of  premium  or  to  de- 
fense of  abandonment 148 

Where,  at  time  of  reinsurance  contract,  the  policy  sued  on  was  Incon- 
testable, the  reinsurer  could  not  contest  It 1S4 

I   constitutes   agreement,    limiting  time   within   which    company   must. 

If  ever,  test  validity  of  policy 164 

Defense  of  fraud  may  not  be  set  up  after  expiration  of  InoontMtable 

period  168 

Death  resulting  from  violation  of  law  after  expiration  of  Incontestable 

period  Is  no  defense 248 

Computation  of  Incontestable  period  where  substituted  policy  was  ac- 
cepted     877 

INCBEASB  OF  BI8K. 

[See  Policy:  Risk.] 

Existence  of  conspiracy  to   burn  property  Is  not  such   an   Increase  of 

hazard  as  will  avoid  policy 87 

Provision  for  forfeiture  for  I  is  valid 41 

Provision  for  forfeiture  for  I  does  not  have  reference  to  acts  of  third 

party  Increasing  risk 80 

Commencement  of  foreclosure  proceedings  by  third  party  does  not  con- 
stitute such  I  as  would  avoid  recovery 90 

Allegation  that  facts  misrepresented  Increased  the  risk  without  aver- 
ring facts  from  which  such  conclusion  is  dedudble  is  Insufficient..   188 

Employment  of  workman  to  paint  house  and  re-lay  floors  "did  not 
constitute  change  In  conditions  and  circumstances  of  the  risk" 
within  meaning  of  burglary  policy 886 

Act    of   original    Insurer   going   Into    liquidation   Is    not   an    Increase   of 

risk  to  reinsurer 861 

INOUMBRANCB. 

[See  Judgment;   Mortgage;   Title.] 

Where  defense  was  concealment  of  deed  of  trust,  parol  evidence  was 
admissible  to  show  that  property  was  Included  in  such  deed  of 
trust  by  mistake 17 

Lease    providing    that    lessor    should    have    Hen    on    furniture    for    rent 

does  not  constitute  chattel   mortgage 86 
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Act  of  local  agent  accepting  risk   with  knowledge  of   I   I0  waiver  of 

forfeiture  on  account  of  such  1 95 

IMDBBTSDNBSS. 

[See  Creditor:  Extended  Inaarance.] 

Loan  agreement  la  not  such  an  1  to  be  deducted  in  computing  ex- 
tended insurance  as  is  contemplated  by  Mo.  non-forfeiture  law, 
prior  to  amendment  of  1908 118 

Mo.  Laws  1908.  p.  208,  providing  for  deducting  of  any  "evidence  of 
indebtedness  to  the  company"  in  computing  extended  insurance 
is  void  insofar  as  it  applies  to  policies  Issued  prior  thereto 119 

DebU  growing  out  of  agency  transaction  may  not  be  deducted  in  com- 
puting settlements  under  policy 12S 

Loan  agreement   is  not  such   modification  of  original    contract   as  to 

alter  rights  of  parties  thereunder 168 

Loan  on  account  of  commuted  premium  is  I  to  be  deducted  in  comput- 
ing extended  insurance  within  Mo.  non-forfeiture  law 178 

Where  right  to  extended  insurance  was  created  by  payment  of  three 
premiums,  it  was  not  lost  by  failure  to  pay  note  given  on  account 
of  subsequent  premiums 178 

Annotation:  "Right  to  deduct  I  of  insured  extrinsic  to  insurance  con- 
tract"      198 

INDEMNITY  INSURANOB. 

[See  Employers  Liability  Insurance:  Principal  and  Surety.] 

Fire  policy  is  contract  of  indemnity 86 

Opinion  of  court  in  suit  against  insured  is  competent  evidence  in  ac- 
tion by  Insured  on  policy  to  show  grounds  upon  which  insured 
was  held  liable ". . .  821 

Judgment  against  insured  in  action  for  damages  held  conclusive  in. 
action  by  Insured  against  Insurer 822 

Provision  of  policy  excepting  liability   until  elevators  were   completed 

is  valid 440 

It  was  reversible  error  to  ask  witness  whether  or  not  he  procured  I 
to  protect  him  from  possible  damage  arising  out  of  operation  of 
swimming  pool 868 

Ordinance  requiring  covering  for  sidewalk  when  it  became  necessary 
"to  perform  any  work  on"  any  building,  does  not  apply  to  erec- 
tion of  fire  escapes  on  such  building,  and  indemnity  company  was 
not  excused  for  loss  resulting  to  a  pedestrian  in  passing 877 

Provision  of  indemnity  bond  limiting  time  within  which  actions  must 

be  brought,   is  valid 480 

Under  policy  Insuring  against  loss.  Insurer  was  not  liable  where  in- 
sured became  Insolvent  before  judgment  in  favor  of  employe  was 
satisfied    484 

INDUSTRIAL  INSURANCE. 

[See  Beneficiary:  Policy:  Premium.] 

Limitation  of  amount  of  1  is  not  a  limitation  as  to  all  other  Insurance  118 

MonL    Laws   1909,    ch.    67,   providing   for  state   I.    is   a  proper   exercise 

of  the  police  power 847 

Mont.  Laws  1909.  ch.  67.  providing  for  state  I  against  Injuries  to  per- 
sons engaged  In  coal  mining  is  not  invalid,  as  class  legislation 
and  does  not  violate  constitutional  guaranty  of  right  to  trial  by 
jury  847 

Tax  provided  for  in  Mont.  Laws  1909,  ch.  67,  the  I  law.  Is  Included 
within  police  power,  in  order  to  carry  scheme  into  effect,  and 
such  tax  is  valid 84  8 

Mont.  Law  1909.  ch.  67.  providing  for  state  I,  is  not  unconstitutional 
because  It  provides  for  payment  to  Injured  employe  of  compensa- 
tion In  a  lump  sum  or  because  It  makes  no  distinction  between 
careful  and  careless  employers  or  as  conferring  judicial  power 
on  state  auditor 848 

Mont.  Laws  1909,  ch.  67.  providing  for  state  I,  Is  unconstitutional,  in 
that  It  does  not  exempt  employer  from  being  sued  for  an  injury 
and  being  compelled  to  pay  twice 848 

Annotation:      "Constitutionality  of   compulsory  I" . , 441 

Provision    of    Ohio    laws    creating    a    state    Insurance    fund    Is    a    valid 

exercise  of  legislative  power 880 
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Commencement    of   action    to    enforce    pasrment    of    delinquent 

ments  payable  under  Washington  I  Act.  rests  within  discretion  of 
Attorney  General  and  cannot  be  controlled  by  mandamus 401 

IMITIATION. 

[See  By-Laws;  Certificate;   Fraternal  Benefit  Orders.] 

Membership  In  society  Is  not  complete  until  I.  by-laws  so  providing...  218 
By   accepting    applicant    as    member   of   non-beneflclary    class,    society 

waived  right  to  object  that  he  had  not  been  Initiated 217 

Society  may  waive  by-laws  or  regulations  designed  for  Its  benefit 217 

Medical  examiner  has  no  authority  to  reject  applicant  solely  on  ground 

that  he  was  not  initiated  within  prescribed  time 217 

In   action   on  premium    note.    It   Is   no   defense   that   maker   has   never 

had  an  opportunity  to  be  Initiated  Into  order 284 

That  applicant  was  Initiated  Into  local  lodge  would  not  render  society 

liable  where  application  had  not  been  accepted 261 

Where  liability  did  not  attach  until  1.  such  I  was  condition  precedent.   274 

INJUNCTION. 

[See  Equity;  Mandamus.] 

Insurance  companies  having  severally  Issued  policies  are  not  entitled 
to  Injunctive  relief  to  prevent  maintenance  of  several  actions  at 
law  on   the  several  policies 18 

Right  to  I  relief  against  misuse  of  corporate  name  extends  to  fra- 
ternal   corporations 288 

I   restraining  society   from   using   same    titles   for   Its   officers   as   borne 

by  plaintiff  company  Is  Improper 288 

Action    to   enjoin    enforcement   of   order   of   Insurance   commissioner   of 

foreign   state   will   not    be   sustained 278 

I    interfering  with   Internal   affairs   of    foreign   corporation  will   not   be 

granted   278 

IN8ANITT. 

[See  Accident   Insurance;   Mental   Capacity;   Policy;   Suicide.] 

Where  policy  was  surrendered  by  Insured  while  I,  beneficiary  could 
not  maintain  action  at  law  without  first  having  surrender  set 
aside   174 

Act  of  committing  suicide  alone  Is  insufficient  to  remove  presumption 

of  sanity 229 

Burden  Is  on   plaintiff  to  show  that   insured   was   not   of  sound  mind 

when  he  committed  suicide 229 

Evidence    considered    and    held    to   show    that   insured   was   not    insane 

when  he  took   his  life 229 

Record  of  proceedings  before  Justice  of  peace  Is  inadmissible  to  show 
I  at  time  of  Issuance  of  policy,  although  admissible  to  prove  that 
applicant  had  been  declared  Insane 24t 

INSOLYBNCT. 

[See  Distribution;  Receiver.] 

Policy,    providing  for  I  if  assessments  are   not  paid   by  certain   time, 

becomes  absolutely  void  and  receiver  may  not  maintain  action  for 

assessments  alleged  to  have  accrued  thereafter 16,  18 

Answer  setting  up   facts  showing  that   company  by  reason  of  dlssolu-  • 

tion  could  never  comply  with  laws  of  admission  was  a  plea  in  bar     20 

Receiver  of  a  corporation  has  no  extra  territorial  authority 48 

Life   insurance   proceeds   are  exempt   from   liability   for  Insured's  debts 

under  Wash.   laws,   notwithstanding  insured's   1 106,  108 

Claim  against  surety,  not  reduced  to  Judgment  until  after  surety  was 

declared   Insolvent,   was  properly   disallowed    by  receiver 260 

Action  by  receiver  of  Insolvent  mutual  company  to  recover  assessments 

may  be  brought   in  court  of  equity 408 

Cause   of  action   by   receiver   held   not   barred   where    made    four  years 

after  levy  of  invalid  assessments  by  directors 408 

Liability  of  Insolvent  Insurer  is  fixed  as  of  time  of  commencement  of 

action  for  dissolution 408 

Obligee,   upon  dissolution  of  surety.   Is  entitled   to  any  collateral   given 

by  principal 409 
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Obligee  In  bond  on  which  liability  accrued  after  commencement  of 
dissolution  proceedings,  is  entitled  to  pro  rata  share  of  surplus 
after  payment  of  claim 409 

Contract  relations  of  i>olicy holder  and  company  are  unchanged  by  ap- 
pointment of  receiver,  and  a  policyholder  Is  not  estopped  from 
contesting   liability 48S 

In  action  by  receiver  to  recover  assessment  burden  was  on  defendant 
to  prove  illegality  of  policy  on  ground  that  company  had  never 
qualified  to  do  business 422 

Receiver  of  unauthorized  foreign  company  may  sue  anywhere  to  re- 
cover assessments  on  policy  contract  made  in  home  state  of  such 
company    428 

INSTBUCnON. 

[See  Jury;  Practice.] 

I  that  It  was  for  Jury  to  determine  whether  knowledge  of  agent  con- 
stituted waiver  is  inconsistent  with  I  that  no  waiver  could  be 
made  except  in  writing 60 

I  that  plalntift  could  recover  only  In  event  Jury  believed  parol  contract 
had  •  been  consummated  was  not  rendered  erroneous  by  reference 
to   custom   of   agents   as   to   renewals 66 

I  that  aorentance  of  delinquent  assessments  from  memt>ers  in  good 
health  did  not  waive  default  by  sick  member,  was  properly  re- 
fused, as  It  was  open  to  objection  that  It  was  upon  the  weight 
of  the  evidence , 125 

An  I  that  existence  of  fact  that  beneficiary  had  shown  Insured  such 
natural  affection  as  would  tend  to  create  a  desire  on  her  part  to 
prolong  his  life  does  not  correctly  set  forth  what  would  consti- 
tute   an    insurable    Interest 188 

T  considered   and   held   not   to   actually  define   a  wagering  contract 138 

I    that    Incontestlble    clause    would    not    be    applicable    If    policy    were 

wager   contract   was   not    erroneous 185 

I  in  action   to  recover  premiums,  where  defense  was  that  policy  issued 

was   less  in   amount   than  that   applied   for,    held   erroneous 166 

I  that  representations  referring  to  Immaterial  matters  would  not  de- 
feat recovery  was  proper  where  application  made  all  statements 
therein   representations 158 

I  that  representations  resulting  from  mistake  or  otherwise,  unless 
fraudulent,  would  not  avoid  policy,  was  proper  where  policy  made 
statements   in   application   representations   in   absence   of   fraud 168 

Where  no  sound   or  available   defense  was  presented.   It   was   not  error 

to    give    peremptory    I    for    plaintlfT 164 

It  was  error  to  direct  verdict   for  company   notwithstanding  there   was 

no   evidence   contradicting  its   defense 209 

There  being  no  evidence  that  Insured  was  acting  in  self-defense  when 
he  fired  at  his  slayer,  It  was  improper  to  submit  question  of 
self-defense  to  Jury 227 

Jury  should  have  been  Instructed  that  If  decedent  brought  on  difficulty 
by  shooting  at  his  slayer  they  should  find  for  company,  the  policy 
excepting  death   received  in   consequence   of  violation   of   law 227 

Where  defense  In  action  on  policy  was  that  insured  met  death  while 
violating  law,  court  should  have  told  Jury  what  constituted  vio- 
lation of  law 227 

I  requiring  Jury  to  find  for  company  if  every  question  in  application 
was  not  properly  answered,  was  as  favorable  to  company  as  It 
should  have  been 228 

There  being  no  evidence  of  change  of  physical  condition  between  time 
of  application  and  delivery  of  policy,  it  was  not  error  to  refuse 
to  instruct  Jury  that  there  could  be  no  recovery  unless  Insured 
were   In  good   health  at  the  time  of  delivery 248 

It  was  error  to  predicate  I  upon  waiver  where  issue  was  not  raised  by 

pleadings    279 

Parenthetical  insertion  of  "Which  injuries  were  internal  bruises  in- 
flicted by  accidental  means"  is  not  subject  to  criticism  that  it  wa« 
statement  of  fact 800 

Charge.  In  language  of  policy,  that  if  Insured  was  killed  while  "in 
any  degree  under  influence  of  intoxicants,"  verdict  should  be  for 
company,   was  not  ambiguous 808 

It  was  not  error  to  refuse  I  that  If  warranties  were  untrue  there 
could  be  no  recovery  without  also  finding  that  such  warrantfes 
were   material 807 
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It  was  error  to  I  that,  If  insured  was  stricken  with  apoplexy,  and  that 
such  apoplexy  had  caused  his  death,  verdict  should  be  for  com- 
pany, without  havinsr  I  that  Insured  must  have  been  stricken 
before   he   fell 817 

In  an  action  founded  upon  a  breach  of  contract  It  was  error  to  in- 
struct the  Jury  to  return  a  verdict  upon  the  theory  of  neffliffence 
of  the  Insurer's  agent 84t 

INSURABUB  INTEREST. 

[See  Beneficiary;   Creditor.] 

Mortgagee  has  I  in  property  on  which  he  holds  mortgage 1,     19 

Complaint  considered  and   held   to  have  alleged   that  plaintiff  had  an 

I  in  property  covered  by  the  policy  sued  on It 

Provision  in  bond  for  title  that  purchaser  should  pay  for  Insurance, 
does  not  indicate  that  parties  intended  that  purchaser  should 
have  the  I  and  should  protect  property  for  his  own  benefit St 

Legal  owner  although   having  given  title  bond  and  received  full  price 

has  an  I  to  full  value  of  property 28 

Vendor   having  parted   with   I   could    not   recover   on   policy   taken   out 

by  him 41 

Equitable  title  to  real  estate  furnishes  such  interest  as  constitutes  1..     61 

Partnership  has  I  in  property  acquired  for  partnership  with  partner- 
ship  funds 61 

I    in    property   is   to    be   determined    by   ascertaining   if   pecuniary    loss 

will  be  entailed  in  case  of  destruction 87 

Owner  of   leasehold   interest   has  1 8T 

Allegation   of  ownership  at   time  of   issuance   of  policy  Is  suflldent  to 

show  I  at  time  of  loss,  as  ownership  is  presumed  to  continue....     92 

Person  may  take  out  insurance  on  own  life  and  thereafter  assign  same 

to  another  having  no  I,  where  not  a  cover  for  wager  contract....   114 

Assignment   of  policy  to  one   having  I,   in  consideration  of  small  sum 

of  money  and  agreement  to  pay  future  premiums,   is  valid 128 

Provision  of  policy  that  assignment  "shall  be  subject  to  proof  of  in- 
terest" did  not  defeat  right  of  assignee  to  proceeds,  the  company 
not  objecting  to  payment   to   him 128 

An  Instruction  that  existence  of  fact  that  beneficiary  had  shown  in- 
sured such  natural  affection  as  would  tend  to  create  a  desire  on 
her  part  to  prolong  his  life  does  not  correctly  set  forth  what 
would    constitute   an   1 188 

Policy   may    be   assigned    to   person    having   no   I    if   not   done   to   cover 

wager   contract 135,  186 

After   having   received   premiums   from    assignee,    company   is   estopped 

to  deny  validity  of  assignment  on  ground  that  assignee  had  no  1.   186 

Assignment    of    policy    by    insured    to    his    sister    did    not    render    such 

policy   a   wager   contract 144 

A   sister   has  an  I   In   the   life  of   her   brother 144 

Sec.   238.   Ch.   73.   111.   St.   1909,  providing  that  policies  issued   to  persons 

having  no   I   shall   be   void,   has   no   extra  territorial  effect 161 

One    may    Insure    his    life    for    benefit    of    another    having    no    Insurable 

interest    therein 161,  282 

Annotation:     "Insurable  interest  as  affecting  assignment  of  policy."...   166 

Policy  based  upon  interest  of  assured  in  his  own  life  is  supported  by  I.   168 

In  absence  of   evidence   indicating  that  policy  was  intended  as  wager 

contract,  beneficiary  or  assignee  need  not  have  1 168 

Corporation  has  I  on  life  of  its  officers 186 

Only  company  may   raise  question  as  to  I  of  beneficiary 186 

Testimony  by  beneficiary  that  insured  stated  that  he  would  treat  her 
as  a  parent  and  would  will  her  his  insurance  if  she  would  care 
for  him.  was  admissible  to  show  1 215 

Where  evidence  showed  that  beneficiary  had  expended  more  than 
face   of  policy   in   caring  for   insured,    there   was  sufficient   evidence 

of  her  I  In  his  life 215 

Beneficiary  is  competent  to  testify  as  to  facts  tending  to  show   her  I.   216 

Person  may  insure  his  own  life  for  any  person  whose  interest  he  desires 

to   promote 282 

Owner   or   charterer   of  vessel    has   I    in   cargo   to    full   extent   of   value. 

as  well   as  to  claim   for  freight 828 

Under  policy  talcen  out  by  owner  on  property  in  process  of  construc- 
tion payable  as  interest  may  appear,  contractor  who  furnished 
work  and   material   had  an  1   to  extent   of  contract  price 344 
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Under  policy  taken  out  by  owner  and  covering  Ion  to  contractor,  such 
contractor  upon  destruction  of  bulldlns  is  entitled  to  receive  out 
of  Insurance  proceeds  value  of  all  lumber  brought  upon  the 
premises  even  though   not  attached  to  building 844 

INSURANCE  COMMISSIONEB. 

[See  Commissioner  of  Insurance;   Statutes;   Taxes  and  Taxation.] 

Granting  to  I  power  to  examine  Insurance  companies  Is  within  police 
power  of  state  since  business  of  Insurance  Is  Impressed  with  a 
public  Interest  affecting  all  classes  of  persons  and  property 35 

Under  Ky.  St..  Inquisitorial  power  of  I  Is  not  limited  to  the  mere 
ascertainment  by  him  of  solvency  of  company  or  whether  It  has 
violated  law,  but  Is  comprehensive  enough  to  authorise  Investiga- 
tion for  any  purpose  whenever  he  deems  It  prudent  for  the  pro- 
tection of  policyholders  in  state 34 

Under  Sec.  752  Ky.  SL  authorizing  examination  by  I,  such  authority 
extends  to  the  examination  of  an  underwriters'  association  through 
which  the  companies  fixed   rates  and  classified  risks 36 

Courts  will  assume   that   Insurance  Department   has  done  its  duty  and 

has  deposits  on  hand  to  enable  policyholder  to  collect  Insurance. .     48 

Under  Ky.    St..   providing  for  service    of   process   on   I,    the   service   is 

not  compete  until  the  I  forwards  summons  to  company 876 

I  Is  a  state  officer  within  meaning  of  Mo.  Const.,  and  Supreme  Court 

has  Jurisdiction   of  garnishment  proceedings  against  him 897 

I  is  a  state  ofilcer  within  laws  of  State  of  Washington 402 

Under  Okla.  Constitution,  I  may  sue   to  forfeit  charter  of  corporation 

without   intervention   of  county   attorney 488 

INTEMPERANCS. 

[See  Intoxication;  Policy.] 

INTENTIONAIi  INJURIES. 

[See  Accident  Insurance;  Policy.] 

INTEREST. 

[See  Damages;  Statutes.] 

"Where  mortgagee  refused  to  accept  so  much  of  insurance  proceeds  as 
covered  the  mortgage  debt,  but  claimed  the  whole  of  such  pro- 
ceeds, he  was  not  entitled  to  I  on  mortgage  debt  after  such 
refusal    68 

Insurer  should  not  be  charged  with  I  on  proceeds  held  by  it  pending 

outcome  of  claim  made  by  assured's  creditors 104 

Wis.  Laws  regulating  rate  of  1  that  may  be  charged  on  policy  loans 
are  integral  and  essential  parts  of  insurance  contract  and  are  not 
independent  conditions 141 

In  action  on  dividend  certificate  providing  for  participation  in  accu- 
mulations of  company,  defendant  was  entitled  to  compound  inter- 
est for  the  average  rate  charged  during  the  period  in  the  ab- 
sence of  evidence  showing  amount  actually  earned 866 

Requirement  that  Insurance  be  taken  out  to  better  secure  loan  held  to 

be  a  mere  cover  for  usurious  loan 408 

It  was  error  to  allow  I  on  penal  sum  named  in  fidelity  bond 418 

Plaintiff  on  employers'  liability  policy  may  not  recover  I  on  amount 
of  Insurance  for  period  during  which  Judgment  is  being  contested 
in    Appellate   Court 424 

INTERPLEADER. 

[See  Pleading;  Practice.] 

Motion  showing  that  proceeds  were  claimed  by  two  parties  without 
showing  facts  upon  which  claims  were  bsuied,  held  sufficient  to 
entitle  company  to  1 108 

Where  proceeds  are  claimed  by  two  persons,  company  is  entitled  to  I.   186 

Payment   Into  court  upon  suit  of  one  of  two  rival  claimants'  was  not 

a  recognition  of  plaintiff's  right  to  fund 801 

By  payment  of  money  into  court  society  waives  objection  to  benefi- 
ciary   284 

Where   fund   was  claimed   by   both  widow  and   son   of  insured,   society 

was  entitled  to  Interplead 288 
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Rlsht  of  company  to  continue  case  after  flilner  bill  of  1 281 

Where  proceeds  were  claimed  by  Insured's  personal  representative  and 
also  by  an  assignee  of  the  policy  in  another  state,  the  company 
should  have  protected  itself  by  fliinsr  bill  of  Interpleader 867 

INTEBSTATB  COMMERCE. 

[See  Constitutional  Law.] 

INTOXICANTS  AND  INTOXICATION. 

[See   Intemperance;  Policy.] 

Warranty  that  applicant  had  never  been  connected  with  manufacture 
of  spirituous  liquors  when  in  fact  he  had  as  a  boy  worked  as  a 
hand  about  his  father's  still  was  false  and  avoided  recovery 189 

Statement  by  applicant  that  he  drank  one  glass  of  beer  per  day. 
when  in  fact  he  used  intoxicants  to  excess,  is,  as  matter  of  law, 
material  to  risk : 158 

Where  insured  occasionally  helped  friend  who  owned  saloon,  he  was 
engaged  in  sale  of  intoxicants  within  meaning  of  by-laws,  even 
though   he   received   no   compensation 811 

Allegation  that  insured  "engaged  In  the  occupation  of  bartender  in  a 
saloon"  sufficiently  alleges  engagement  in  the  sale  of  intoxicating 
liquors    221 

"Saloon"  defined 881 

"Bartender"    defined 221 

Statute  making  void  any  contract  restraining  one  from  exercising  a 
lawful  business  of  any  kind,  does  not  invalidate  exception  in 
policy  where  Insured  engages  in  sale  of  intoxicants 881 

Burden    is   on    society    to    prove    forfeiture    of   insurance    by    reason   of 

use  of  1 228 

Evidence  considered  and  held  to  show  that  insured  was  not  addicted 

to   the   excessive  use  of  intoxicants 228 

"Intoxication"    defined / 888 

Warranty  that  applicant  had  abstained  from  use  of  I  for  certain  time 
cannot  be  construed  to  mean  that  he  had  abstained  from  intem- 
perate use   of    1 240 

Where  member  engaged  In  sale  of  liquors  In  violation  of  by-laws  his 

policy  became  forfeited 249 

Burden    of   proving  that    insured    engaged    in   prohibited   occupation    is 

on  society 849 

Working  as  driver  of  beer   wagon   and   taking  orders   for  beer   is   not 

engagement  in  sale  of  liquor  "as  a  beverage" 249 

That  society  waived  forfeiture  for  engagement  in  occupation  of  driv- 
ing brewery  wagon,  did  not  prevent  it  from  forfeiting  insurance 
on  account  of  Insured  engaging  in  saloon  business  thereafter 250 

Allegation  in  reply  that  society  knew  through  agent  that  insured  was 
driver  of  beer  wagon  did  not  show  knowledge  that  Insured  was 
engaged  "in  sale  of  spirituous  and  malt  liquors  as  a  beverage"...  260 

Where  evidence  showed  that  Insured  was  killed,  by  one  whom  he  as- 
saulted, while  intoxicated,  there  can  be  no  recovery  under  policy 
excepting  liability  resulting  directly  or  indirectly  from  use  of  I...   271 

Whether  insured  was  intoxicated,  under  evidence  presented,  was  ques- 
tion  for  Jury 276 

"Have   you    at   any   time    used    alcoholics    to    excess?"    "What    is    your 

daily  consumption  of  liquors  ?"   construed 277 

"What  has  been  your  practice  In  the  past?"  following  question  as  to 
daily  practice  In  use  of  liquors,  has  reference  to  past  daily  prac- 
tice       888 

Evidence  held  to  support  verdict  that  Insured  was  intoxicated  at  time 

he  was  killed  and  had  voluntarily  exposed   himself  to  danger 803 

Charge.  In  language  of  policy,  that  If  insured  was  killed  while  "in 
any  degree  under  Influence  of  I,"  verdict  should  be  for  company, 
was  not  ambiguous 808 

Witnesses  may  testify  that  assured  appeared  to  have  been  under  in- 
fluence  of   liquor 303 

Drinking   habits  of   Insured   alone  are   Irrelevant  on   question  of   cause 

of  death 813 

INVENTORY. 

[See   Iron-Safe    Clause;    Policy.) 

Requirement  of  itemized  inventory   "showing  grades  and   brands"   was 

not  Insuflflcient  because  values  were  not  stated 88 


Digitized  by  VjOOQ IC 


538  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXV 

1  ^ouplngr  goodB  generally  as  garments,  goods,  and  supplies,  held  In- 
sufficient   compliance     with     policy    requiring    the     taking    of    an 

itemized    I SI 

"Last  preceding  I"   construed 66 

Where  agent  at  time  of  Issuance  of  policy  knew  that  goods  were  in 
warehouse  in  original  packages  and  that  no  I  could  be  taken  re- 
quirement of  I  was  waived 08 

"I"  and  "Invoice"  distinguished 68 

Requirement  of  I  is  not  satisfled  by  production  of  invoice 68,     80 

Requirement   that  I   be   taken   within   30  days   after  issuance   of   policy 

Is  valid 67 

No    breach    of    clause    requiring   I    to    be    taken    within    30    days    could 

take  place  until   expiration  of  said  time 85 

IRON-SAFE  CI^tJSE. 

[See   Inventory;   Policy.] 

Taklnp   proofs   of    loss    and    promising   payment    operates    as    a    waiver 

of  1 2 

Failure  to  produce  books  would  not  bar  recovery  where  assured  placed 
books    in    safe    which    he    believed    flre-proof,    although    not    so    In 

fact    6 

Store  closed  for  noon  hour  was  "not  actually  open  for  business"  within 

the  meaning  of  iron-safe  clause 6 

I   is  a  reasonable  stipulation   and  failure   to   comply  therewith   forfeits 

policy    21,  61,     99 

"Inventory"   defined 22 

An  inventory  which   bunches  merchandise   together  is  not   an   itemized 

inventory    22,     51 

Agreement  to  keep  books  locked  in  flre-proof  safe  is  promissory  war- 
ranty and  is  not  substantially  complied  with  by  merely  producing 

Inventory  made  one  month  prior  to  Are 22 

I  attached  to  policy  should  be  interpreted  by  same  rules  as  other 
contracts    are    construed,    and    a    substantial    compliance    therewith 

is    sufficient 22 

Small  pocket  ledper  showing  amount  of  cash  deposited  in  bank  after 
deducting  expenses  of  business  is  insufficient  to  satisfy  require- 
ment of  books  showing  "all  purchases  and  sales  both  for  cash  and 

credit"    22 

Where  books  showed  no  classiflcation  of  goods  except  such  classiflca- 
tlon  as  might  have  been  ascertained  from  price  paid,   there  was 

no    compliance    with    policy 24 

A  bona  flde  attempt  to  comply  with  the  I  although  books  and  in- 
ventory  were   not   as   complete   as   expert    bookkeeper   would    have 

kept  them,   is   substantial   compliance 87 

Breach  of  I  is  defense  and  must   be  proved  by  company 88 

Requirement  of  itemized   inventory    "showing  grades  and  brands"    was 

not  insufficient  because  values  were  not  stated 88 

To   vitiate    policy   for   non-compliance   with    I.    it    was   not    necessary    to 

show    intent    to    perpetrate    a   fraud 51 

Purpose  of  I  is  to  enable  parties  to  ascertain  stock  on  hand  at  time 
of   loss.      Failure    to   comply   therewith   so   as   to    show   measure   of 

loss    is    cause    for    forfeiture 67 

I    establishes    condition    subsequent,    non-compliance    with    which    bars 

recovery  64 

Testimony  that  adjuster  continued  his  investigation  upon  learning  of 
non-compliance  with  I  is  sufficient  to  sustain  finding  company  did 

not  waive  breach  of  such  clause 64 

Where  Insured  failed  to  produce  records  of  business  for  period  of 
month,  although  footings  were  carried  in  ledger,  there  Is  no  sub- 
stantial   compliance   with    1 64 

"Last   preceding  Inventory"    construed 66 

Books  of  account  from  which  It  is  possible  to  ascertain  amount  of  loss 
are  sufficient   compliance   with   I,    even   though   book   showing  cash 

sales  falls  to  specify  goods  sold 66 

Requirement    that    Inventory    be    taken    within    30    days    after    Issuance 

of    policy    is    valid 67 

Where  agent  at  time  of  issuance  of  policy  knew  that  goods  were  In 
warehouse   In   original    packages   and    that   no   inventory    could    be 

taken,    requirement   of   Inventory   wa«   waived 68 

"Inventory"    and    "Invoice"    distinguished 68 

Requirement  of  Inventory  Is  not  satisfled  by  production  of  Invoice.. 68,     80 
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Failure  to  demand   production  of  books  after   lou  Is  waiver  of  right 

to  forfeit  policy  with   non-compliance   with   1 09 

Inventory  taken  previous  to  date  of  policy.  In  connection  with  en- 
tries showing  sales.  Is  "substantial  compliance"  with  condition  of 
policy  requiring  keeping  of  set  of  books  showing  complete  record 
of  business  within  meaning  of  Ark.   laws 70 

Where  books  and  Inventories  were   lost  duplicates  of  Inventories  were 

competent    evidence   of   amount   of    loss 69 

Substantial  compliance  with  I  Is  sufHcIent  to  entitle  Insured  to  re- 
cover      82 

No  breach   of  clause   requiring   Inventory   to   be    taken   within   80    days 

could  take  place  until  expiration  of  said  time 86 

There  could  be  no  recovery  where  Insured  failed  to  make  effort  to 
obtain  duplicate  bills  sua  requested  by  company  where  originals 
wore   destroyed 88 

Compliance  with  I  is  condition  precedent  to  recovery 88 

Failure   to   obtain  duplicate   bills   is   excused   where   Insured,   by   use  of 

all   means  within   his   power,    was  unable   to   procure  same 88 

Requirement  of  fidelity  policy  that  accounts  be  balanced  monthly  la 
sufficiently  complied  with  by  monthly  examination  which  did  not 
Include   a   complete   and    thorough    audit   of   books 361 

What    Is   a  sufficient   examination   of   accounts   as   required    by   fidelity 

bond   insuring   fidelity   of  employe   of   country    bank 881 

Under  policy  excepting  liability  If  books  were  not  kept  sufficient  to 
show  actual  loss,  It  was  error  to  refuse  Instruction  that  there 
could   be  no  recovery   If  books  of  such  character  were  kept 426 

Provision    for    monthly    examination   of    accounts    has   reference   to   an 

ordinarily  careful   examination 487 

JURISDICTION. 

[See   Policy;    Statutes.] 

By   demurring  to   complaint   company  submitted   Itself  to  J  of  court..     48 

Court  has  no  J  to  order  accounting  by  foreign  company 184 

Under  Sec.  4798  Burns'  R.  S.  Ind.  1908,  relating  to  Jurisdiction  of 
action  against  foreign  companies,  courts  of  Indiana  have  Jurisdic- 
tion of  actions  founded  upon  any  claim  or  demand  of  any  char- 
acter, asserted  by  citizens  of  the  state  against  foreign  companies 
doing   business   In    the   state 359 

Actions  on  insurance  policies  are  transitory  and  courts  must  take 
J  thereof  without  reference  to  place  of  contract  or  residence  of 
beneficiary     871 

Where  plaintiff  was  not  an  inhabitant  of  district,  although  he  had  a 
transitory  action  on  a  policy  issued  therein,  the  claim  had  no 
situs  within  the  district  Justifying  federal  court  to  take  J  of 
same     891 

Superintendent  of  Insurance  Is  a  state  officer  within  meaning  of  Mo. 
Cons.,  and  Supreme  Court  has  J  of  garnishment  proceedings 
against    him 397 

Action  by  receiver  of  Insolvent  mutual  company  to  recover  assess- 
ments may  be  brought  In  court  of  equity 406 

Action  against  wrong-doer  by  insured  and  insurers,  which  had  paid 
loss,  did  not  constitute  a  separate  controversy  authorizing  re- 
moval  to   federal    court 426 

JTBT. 

[See  Practice.] 

Whether    or    not    explosion    was   preceded    by   fire    was   question    for   J 

under  the   evidence • 9 

Whether   or    not    proofs    of    loss    were    furnished    within    a    reasonable 

time   Is  a  question  of   fact 14 

Whether   lightning   clause   was   attached    to   policy,    such   policy    being 

lost  at  the  time  of  suit,  was  for  J  under  the  evidence 26 

Whether  unconditional  delivery  of  policy  waives  prepayment  of  pre- 
mium   Is  question    of    fact .\     82 

Whether    company    through    agent    denied    liability,    thereby    waiving 

appraisal,    is   question    of   fact 62 

Whether   contract   was  such   as  applied   for  Is   held   to  be  question  of 

fact    79 

Whether    conduct    of    company    in    failing    to    Insist    upon    compliance 

with  the  rules  amounted  to  a  waiver  thereof  was  for  J 120 
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Fraud  Is  always  a  question  of  fact 128 

In  action  to  recover  premiums  paid  on  ground  that  contract  delivered 
did  not  comply  with  oral  contract  made  with  agent,  letter  of  gen- 
eral agent  explaining  policy  delivered,  and  showing  that  it  was 
different  from  that  agreed  upon  In  oral  contract,  was  sufficient 
to  go  to  J  on  question  whether  or  not  the  two  contract*  differed..  129 
fered     129 

In  action  to  recover  premiums,  whether  written  application  signed 
In  blank,  or  parol  agreement  with  agent,  constituted  contract  of 
parties  was  for  J 180 

Whether  failure  to  return  policy  constituted  an  acceptance  waa  for 
J  where  applicant  at  the  time  he  received  policy  knew  that 
agent,  contrary  to  his  agreement,  had  negotiated  note  given  for 
first    premium 181 

Residence  of  Insured  Is  question  for  J  notwithstanding  statement 
in  application  that   his  residence  was  in  certain  state 182 

Whether  or  not  assignment  to  person  having  no  insurable  interest  la 

made  as  cover  for  wager  contract  is  question  of  fact 188 

The  question  of  abandonment  is  one  of  fact 148 

Evidence  construed  and  held  that  whether  or  not  Insured  was  in 
such  mental  condition  as  to  be  capable  of  canceling  policy  was 
for   J 156 

Whether  question  "how  long  since  you  were  attended  by  a  physi- 
cian" means  "how  long  since  you  were  last  attended."  is  for  J....  202 

What  constituted   "good   health"   is  a  question  of  fact 208 

It  was  error  to  direct  verdict  for  company  notwithstanding  there  was 

no  evidence  contradicting  its  defense 209 

What   evidence    Is    sufficient    to    entitle    plaintiff   to    have    question   of 

death   of  Insured,   who  had   disappeared,   submitted  to  J 227 

Where    evidence    conflicted    as    to    cause    of    insured's    death,    it    was 

error  to  direct   a  verdict 289 

Suicide  is  affirmative  defense  and  is  ordinarily  question  of  fact 268 

Where    evidence    of    suicide    Is    of    such    character    that    it    affords    no 

room   for  reasonable   controversy,   it  is  question  of   law 258 

Where  there  was  some  evidence  that  amputation  was  made  necessary 
by  reason  of  accident,  if  in  fact  accident  was  cause  of  loss,  was 
for  J 299 

Whether  or  not  germ  was  brought  In  contact  with  eye  through  means 

of  water  being  splashed  into  it  was  for  J 800 

Whether  operation  for  appendicitis  is  illness  Is  question  for  J 806 

Whether  premium   was  paid,   under  evidence,   was  for  J 818 

Whether  officers  used  due  diligence  to  ascertain  if  cashier  had  con- 
cealed fraudulent  overdrafts,  under  evidence,  was  question  for  J..   882 

Evidence  considered  and  held  that  trial  court  did  not  abuse  discre- 
tion In  refusing  new  trial  on  ground  that  J  had  deliberated 
on  question  of  plaintiff  having  been  protected  by  insurance 888 

Stockholders,  officers  or  employes  of  casualty  company  insuring  de- 
fendant, would  not  be  competent  Jurors  In  personal  Injury  action.   410 

Questions  asked  Jurors  as  to  whether  or  not  they  were  Interested  in 
casualty  company  constituted  ground  for  setting  aside  verdict, 
in   personal   injury   action 410 

Whether  or  not  there  has  been  substantial  compliance  with  promis- 
sory  representations  is  a  question   of  fact 418 

Whether  or  not  notice  45  days  after  information  as  to  loss  is  reason- 
able  is   a  question   of   fa^t 488 

JUDGMENT. 

[See  Incumbrance;  Policy;  Title.] 

J    "for    the    plaintiff"    In    action    where    mortgagee    Intervened,    is    not 

open   to   objection    by   company 84 

Previous  quo  warranto  proceedings,  wherein  right  of  company  to  de- 
clare dividends  to  stockholders  out  of  surplus  funds  was  adjudi- 
cated, is  not  defense  to  action  by  participating  policyholders  to 
conserve  company's  assets 184 

J    by    default    is    not    rendered    void    because    entry    of    same    was    not 

spread  upon  record  at  time  taken 808 

J  against  insured  in  action  for  damages  held  conclusive  in  action  by 

insured   against   insurer 822 

J  of  foreign  court,  holding  an  assignment  to  be  void,  would  not  bar 
assignee  from  suing,  he  not  having  been  party  to  action  in  such 
foreign  court 867 
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Adjudications  in  personal  Injury  action  aeralnst  employer  are  con- 
clusive in  action  by  employer  against  liability   company 428 

J   In   action   by   employe   against   employer   is   conclusive   In   action   by 

employer  against  liability  company 429 

I4ACHK8. 

[See  Equity;   Estoppel.] 

Where  company  waited  four  years  wlhout  taking  steps  to  have  du- 
plicate policy  reformed.  It  had  no  standing  in  equity 44 

To  obtain  reformation  of  contract,  suit  must  be  brought  without  un- 
reasonable delay  and  time  begins  to  run  from  time  mistake  was 
discovered  or  could  have  been  discovered  by  use  of  due  diligence..     44 

Where    fraud    was    not    discovered    until    four    years    after    same    was 

consummated   the   delay   was   excusable 110 

Delay   of   four   years   after  right   to   action   accrued   is   not   such    L   as 

will    preclude    recovery 210 

Act  of  illiterate  man  holding  policy  for  period  of  Ave  months  is  not 
such  L  as  win  estop  him  to  say  that  policy  was  not  of  character 
which    agent   represented   that   it   would   be 857 

I.Aia>IX>RD  AND  TESAXT, 

In  action  to  recover  rent,  tenant  could  not  show  in  defense  that  land- 
lord collected  rent  insurance  during  time  for  which  recovery  was 
sought    870 

Agreement  of  tenant  to  pay  difference,  if  insurance  rate  were  in- 
creased, does  not  obligate  him  to  pay  difference  In  rent  insurance 
carried  on  whole   building 400 

liSADINO  ABTICXES. 

[See  Annotations  to  Cases.] 

UBASB. 

[See  Policy;   Title.] 

Owner  of  lease-hold  interest  has  Insurable  Interest 87 

Where    lease- hold    Interest    is    insured,    value    of    unexpired    term    Is 

measure  of  recovery 87 

Where    lease-hold    interest    is    Insured,    difference    between    reasonable 

rental  and   rental  costs  to  Insured  Is  mesuiure  of  recovery 87 

I^EOAIi  BEPRESENTATITBS. 

[See  Beneficiary;   Definitions;  Heirs.] 

"LEX.  I/KX 

[See  Contract.] 

Parties  may  stipulate  place  according  to  laws  of  which  the  contract 

shall   be   construed 109 

Allegation  that  policies  were  issued  in  N.  J.  is  not  sufficient  to  show 
that  they  were  contracts  of  that  state;  although  issued  there, 
their  situs  might  have  been  elsewhere 112 

Under  policy  not  effective  until  delivery  and  prepayment  of  premium. 

place  where  premium  was  paid  is  place  of  contract 148,  167,  175 

Where  negotiation  for  new  contract,  upon  surrender  of  paid-up  policy, 
were  had  entirely  with  state  agent  of  foreign  company,  the  situs 
of  the  contract  was  the  state  where  the  negotiations  were  had...  146 

Residence  of  parties  to  contract  of  assignment  fixes  place  of  con- 
tract,  notwithstanding  policy  was  issued  in  another  state 162 

Provision  of  policy  fixing  place  of  contract  has  no  application  to 
action  predicated  upon  breach  of  contract  not  Involving  construc- 
tion of  Its   terms 182 

Where  application  Is  made  to  and  policy  Issued  by  company  In  Penn- 
sylvania, the  contract  Is  a  Pennsylvania  contract 288 

Wliere   contract    was   not   to   be   delivered   until   initiation   of   member. 

the  situs  of  the  contract  was  the  place  of  the  Initiation 288 

Place  where  final  act  occurs  is  situs  of  contract  notwithstanding  pol- 
icy stipulates  that  state  where  company  Is  domiciled  shall  be 
place  of  contract 289 

Policy  countersigned  and  delivered  In  Pa,  Is  contract  of  that  state 805 

Place   where   application   was   accepted   and   policy   issued   and   mailed 

was   place  of  contract 422 
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Where  applications  were  accepted  and  policies  delivered  In  Pa.,  the 
contracts  created  thereby  were  valid  in  Mass.  notwlthstandlnflr 
company's  officer  had  personally  solicited  applications  in  Mass. 
without    authority 4J2 

Sec.  S,  Ch.  522,  Mass.  Laws  1894  providing  that  all  contracts  of  in- 
surance on  property  In  Mass.  shall  be  deemed  to  be  made  therein 
does  not  prohibit  contracts   made   in  other  Jurisdictions 4%t 

INABILITY  INSUBANCS. 

[See  Employers'  Liability  Policy.] 

UBEX  AND  8LANDCS. 

"Privileged   communication"    construed 88S 

Communications  made   by  principal   to   his  agent   relating   to   business 

of   agency   are   privileged 882 

Communications    by    company    to    general    agent    as    to    credibility    of 

sub-agent   is   a  privileged   communication 882 

The  privileged  character  of  a  communication  is  not  lost  because  in- 
cidentally brought  to  notice  of  stenographer  in  office  of  persons 
to  whom  made 888 

UOEN8B. 

[See  Agent;  Foreign  Company;  Taxes  and  Taxation.] 

Foreign   corporation   has   no  right   to   transact  business  in   other  state 

without  permission  of  such  state 48 

Whether  or  not  loan  contract  is  peculiar  to  life  insurance  companies 
will  not  render  statute  void  requiring  companies  to  provide  for 
loans  on  policies  as  condition  precedent  to  doing  business  in  the 
state    142 

Bvldence  that  accused  had  advertised  that  he  represented  an  insur- 
ance order  and  that  he  solicited  members  and  gave  receipts  to 
those  who  applied  is  sufficient  to  sustain  conviction  under  N.  C. 
Laws     209 

Indictment  for  acting  as  agent  without  license  was  not  defective  for 
failing  to  allege  that  society  was  a  company  subject  to  insurance 
laws    209 

Provision  of  111.  Anti-rebate  law  for  forfeiture  of  agents'  licenses  for 
violation  thereof  is  valid 866 

Failure  of  foreign  company  to  comply  with  laws  entitling  It  to  do 
business  in  state  does  not  relieve  it  from  liability  on  policies 
issued   therein 886 

That  an  agent  has  already  been  granted  L  to  solicit  for  another  com- 
pany is  no  ground  for  denying  application  for  L 898 

L  granted  to  foreign  company  to  do  business  does  not  create  contract 

between  company  and  state 40S 

Under  Pa.  Act  June  1.  1911.  relating  to  licensing  insurance  agents, 
company  licensing  a  corporation  must  obtain  L  in  name  of  cor- 
poration and  also  L  for  officers  and  soliciting  employes 416 

Insurance  agent  who  makes  single  sale  of  realty  on  commission  is 
"engaged  in  the  business  of  buying  and  selling  real  estate  on 
commission"     420 

Sec.   60  N.  Y.   Ins.    Laws,   in  so  far  as  it   requires  insurance  agents  to 

procure  licenses,   is  valid 480 

LIEN. 

[See  Incumbrance;   Ownership.] 

UOHTNINO. 

[See   Explosion;    Policy;   Risk.] 

Where  L  clause  was  attached  to  policy,  such  policy  being  lost  at  the 

time  of  suit,   was  for  Jury  under  the  evidence 26 

Exception  of  fall  of  building  as  result  of  fire  does  not  exclude  loss 
resulting  from  fall  of  building  cause  by  lightning.  Such  exception 
refers  to  fall  of  building  as  result  of  causes  other  than  those 
insured    against 27 

Injury  of  goods  from  water  and  debris  into  which  they  were  pre- 
cipitated by  fall  of  building  resulting  from  stroke  of  lightning 
was  covered  by  policy 27 
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IJMITATION  OF  ACTION. 

[See  Policy;    Statutes.] 

Defense  of  L  cannot  be  raised  for  the  first  time  on  appeal 50 

Under  Sec.  2676  Miss.  Code  1906  prohlbltinsr  L  for  commencing  action 

to  less  than  one  year.  Impliedly  authorises  L  to  one  year 66 

Sec  2676  Miss.  Code  1906  authorizing  limitation  of  time  for  bringing 
action  to  not  less  than  one  year  Is  not  unconstitutional 67 

Provision  of  policy  with  respect  to  proofs  of  loss   and  time   of  sulnff 

do  not  apply  to  mortgagee  claiming  under  mortgage  clause 76 

Denial  of  liability  waives  provision  limiting  time  In  which  action  may 

be   brought 98 

Substitution  of  receiver  as  plaintiff  would  not  change  cause  of  action 

so  as  to  outlaw  suit  under  policy  limitation 98 

Action  to  recover  premium  paid  in  fraud  of  creditors  does  not  accrue 
until  death  of  Insured  under  Mass.  laws,  providing  that  premiums 
paid  in  fraud  of  creditors  shall  Inure  to  benefit  of  such  creditors.  108 

Insured  has  16  years  from  time  of  making  demand  for  paid-up  in- 
surance within  which  to  sue  and  to  enforce  rights  under  Ky. 
decisions    107 

Amendment  of  summons  and  pleadings  held  to  have  related  back  to 
date  of  service  of  summons  and  that  action  was  not  barred  where 
statutory  limitation  had  expired  at  time  of  amendment  but  not 
at  time  of  service  of  summons 146 

Amendment  of  complaint,  in  which  proper  beneficiaries  were  desig- 
nated plaintiffs,  did  not  state  new  cause  of  action  so  as  to  render 
it  subject  to  plea  that  it  was  outlawed 286 

Mere   change   of   party   to  suit   does   not   change   cause   of   action   and 

render  amended  declaration  subject  to  statute  of  limitations 287 

Provision  of  indemnity  bond   limiting  time  within  which  actions  must 

be    brought.    Is    valid 289,  298»  480 

That  company  admitted  partial  liability  furnished  no  evidence  of 
waiver  of  limitation  clause 298 

Policy  L  to  time  shorter  than  that  prescribed  by  statute  of  limita- 
tions is  valid 809 

Bxactlon  of  strict  compliance  with  provisions  as  to  proofs  of  loss 
furnished  no  ground  for  charging  company  with  delay,  thereby 
estopping  it  to  rely  on  policy  limitation 809 

Agent's  assurance  that  Indemnity  would  be  paid  if  monthly  premiums 

were  met,  is  not  waiver  of  L  for  commencement  of  risk 809 

Cause  of  action  by  receiver  held  not  barred  where  made  four  years 
after  levy  of  Invalid  assessments  by  directors 406 

Where  action  at  law  was  still  pending,  Insurer  would  not  be  heard  to 
say  that  bill  in  equity  filed  after  the  expiration  of  policy  limita- 
tion was  not  within  proper  time 427 

Wrongful  acts  of  plaintiff  which  defeated  first  suit  furnish  no  rea- 
sonable excuse  for  delay  li\  commencement  of  subsequent  action. .  480 

UYB  STOCK  INSI7BANCE. 

Under  Tex.  laws,  foreign  live  stock  company  could  not  be  sued  in 
county  in  which  plaintiff  resided  where  company  did  not  have  an 
office  there  and  where  Insured  animal  did  not  die  there 394 

Where    animal    was   taken    out   of   county    and    died   while   outside   of 

county  there  could  be  no  recovery  under  terms  of  policy 894 

Where  Insured  killed  his  horse  because  It  had  an  Incurable  disease 
and  civil  authorities  would  have  done  likewise  had  notice  been 
given  them,  there  could  be  no  recovery  under  policy  excepting 
loss  cause  by  "order  of  any  civil  authority" 401 

That  agent  of  company  consented  to  killing  of  animal  afflicted  with 
incurable  disease  would  not  render  company  liable,  it  not  other- 
wise being  liable 401 

IXOTDS'  ASSOCIATIONS. 

^  [See  Statutes.] 

Power  of  attorney  given  to  two  or  more  individuals  will  be  presumed 

to  be  Joint . . . '. 896 

Agreement  "by  and  between  each  of  the  parties  of  the  first  part  and 
by  and  between  each  of  the  parties  of  the  second  part"  gives  to 
the  party  of  the  second  part  Joint  and  several  powers 896 
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LOAN. 

[Seen  Contract;  Pledsre;  Policy.] 

It  aprreement  is  not  such  an  indebtedness  to  be  deducted  In  comput- 
ing extended  insurance  as  is  contemplated  by  Mo.  non-forfetnre 
law,   prior   to   amendment   of  1908 llg 

Wis.  Laws  regrulating  rate  of  interest  that  may  be  charged  on  policy 
L  are  integral  and  essential  parts  of  Insurance  contract  and  are 
not   Independent   of   conditions 141 

Whether  or  not  L  is  peculiar  to  life  Insurance  companies  will  not 
render  statute  void  requiring  companies  to  proyide  for  loans  on 
policies  as  condition  precedent   to  doing  business  In  the  state....   142 

Where  company  issues  policy  providing  for  loan  of  money  on  security 
thereof  it  cannot  successfully  contend  that  such  agreement  is  not 
a  part   of  insurance   contract 142 

Wia    St.    requiring    companies    doing    business    within    state    to    make 

policy  loans  at  a  speclfled  rate  of  interest  Is  not  unconstitutlonflLl . .   142 

L  agreement  is  not  such  modiflcatlon  of  original  contract  as  to  alter 

rights    of    parties    thereunder 108 

L  on  account  of  commuted  premium  Is  indebtedness  to  be  deducted  In 

computing  extended   insurance  within   Mo.   non- forfeiture  law 17S 

Loan  to  agent  is  not  against  public  policy  so  as  to  defeat  company's 

right  to  recover  same 407 

Requirement  that  Insurance   be  taken  out   to  better  secure  L  held  to 

be  a  mere   cover   for  usurious   L i08 

Where  note  and  mortgage  had  not  been  executed,  and  terms  of  L 
contract  had  not  been  agrreed  upon,  there  was  no  sufflclent  meet- 
ing of  minds  to  constitute  a  contract 484 

LOCATIOX  OF  PROPBRTT. 

[See  Forfeiture;   Policy;   Risk.] 

Complaint  falling  to  allege  that  company  agreed  to  Insure  property 
in  new  location  was  not  insufficient  where  complaint  did  not  at- 
tempt to  plead  new  contract  but  relied  upon  waiver  of  conditions 
of   original    contract 11 

Rider,  although  not  attached  to  policy,  held  admissible  as  a  statement 

of  terms  upon  which  removal  had  been  orally  permitted 28 

By-law  providing  that  removal  of  goods  shall  not  validate  Insurance 
providing  building  into  which  they  are  moved  Is  insurable,  is 
valid    68 

Residence   of   insured   is  question   for  Jury   notwithstanding  statement 

in  application  that  his  residence  was  in  a  certain  state 183 

"Exposing  buildings"   as  used   in   application  for  marine   policy  meant 

only  such  buildings  as  would  tend  to  increase  risk 820 

Where    animal    was    taken    out    of    county    and    died    while    outside   of 

county  there  could  be  no  recovery  under  terms  of  policy 894 

mahjko. 

[See   Assessments;    Premiums.] 
Unless    a    contrary    intent    is    shown,    requirement    of    notice    will    be 
taken    to    mean    actual    notice,    and    mailing    of    notice    which    Is 

never  received   will   not   be   sufflclent 89,     40 

M  of  policy  at  home  office  held  to  constitute  delivery  thereof 141 

Approval  of  risk,   and  executing  and  M  of  policy  constituted  contract 

binding   from    date   of   M 180 

MANDAMTS. 

[See  Action;  Practice:  Remedies.] 
M  will   not   lie   to  compel   reinstatement   where   member  was   expelled 

substantially    in    accordance    with    by-laws 249 

Commencement  of  action  to  enforce  payment  of  delinquent  assess- 
ments payable  under  Wash.  Industrial  Insurance  Act,  rests  within 
discretion  of  Attorney  General  and  cannot  be  controlled  by  M....   401 

MARINE  INSURANCE. 

[See  Policy.] 

Insurer  under  salvage   contract    held   entitled    to  sue   for  possession  of 

salved  cargo 819 

Owner  of  cargo  held  to  be  the  "assured"  In  open  policy  of  marine  In- 
surance taken  out  by  owner  "for  the  account  of  whom  it  may 
concern,"  and  insurer  upon  payment  of  loss  was  subrogated  to 
owner's  rights  against  colliding  vessel 819 
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"Safely  stored  at  outside"  construed 820 

"Exposing:  buildings"   a^  used   In   application   for  M  meant   only  such 

risks  as  would  tend  to  increase  risk 820 

**Tbrouffh  the  negligence  of  masters,  *  *  *  or  through  any  latent 
defect  in  the  machinery,  provided  loss  has  not  resulted  from  want 
of  due  diligence  by  owners"  construed 821 

"Stranding  while  In  tow"  does  not  cover  loss  where  master  unjustifiably 

cuts  tow  loose 822 

Understatement  of  cargo  is  fraud  on  both  ship  owner  and  underwriter  822 

As  against  underwriter,  charterer  was  limited  by  amount  of  cargo  as 
stated  In  B/L,  and  where  loss  was  not  in  excess  of  5  per  cent,  of 
amount  stated  therein,  there  was  not  liability 822 

Owner  or  charterer  of  vessel  has  insurable  interest  in  cargo  to  full  ex- 
tent of  value  as  well  as  to  claim  for  freight 828 

Policy  issued  to  Insured  "as  freighter,  bailee,  or  common  carrier,  or  for 
account  of  whom  it  may  concern,  loss,  if  any  payable  to  him  or 
order"    construed 828 

Cost  of  repairs  must  not   be  taken   into  consideration   in  determining 

whether  there  is  "constructive  total  loss" 888 

Where  policy  contained  words  "seaworthiness  admitted"  company  was 
put  on  Inulry  as  to  construction  of  floating  dock,  and  was  estopped 
to  say  that  owners  did  not  disclose  want  of  special  strengthening. .   328 

"Goods  Insured  are  valued  (premium  Included)  as  per  form  attached" 
constitute  policy  valued  policy 884 

Word   "Invoice"  In  marine  policy  held  to  have  had  reference  to  invoice 

required  by  revenue  laws 824 

Policy  may  be  constituted  valued  policy  by  reference  to  other  instru- 
ments      884 

Where  premiums  were  calculated  upon  wrong  basis  insured  was  entitled 

to  recover  excess 88B 

Damage    caused    by    leakage    due    to    rotten    condition    of    hulk    is    not 

caused  by  perils  of  sea 88B 

HABBIKD  WOMAN. 

[See  Husband  and  Wife;  Wife's  Policy.]  ' 

HATBRIAUTT. 

[See   Application;    Representations;    Statutes;    Warranty.] 

M15A9UBB  OF  RBOOTERT. 

[See  Damages.] 

Where  question  in  dispute  was  whether  percentage  of  profit  was  inflated 
or  not,  companies  should  have  been  allowed  to  show  from  pliUn- 
tiffs  books  the  proflts  during  the  preceding  years 88 

Insurance  company  having  paid  loss  can  recover  from  insured  only  ex- 
cess which  latter  has  received  from  wrong-doer,  deducting  expenses 
of  recovery  thereof 89 

Under  reduction  clause  mutual  company  was  liable  to  pay  such  pro- 
portion of  the  amount  Insured  as  rate  named  bore  to  prevailing 
rate  of  stock  companies 40 

Under  Sees.  8199-8204  Wilson's  R.  8.  Okla.  1908,  the  valued  policy  law, 
insured  was  entitled  to  recover  full  amount  of  policy  where  loss 
was  total 88 

Under  Mo.  valued  policy  law  amount  named  In  policy  is  measure  of 
loss  where  there  has  been  no  depredation 69 

Bven  though  first  policy  became  void  upon  taking  out  of  second  policy 
it  should  be  considered  In  computing  liability  under  second  policy, 
which  limited  liability  to  pro  rata  part  of  whole  insurance  whether 
valid  or  not 88 

Where  lease-hold  interest  is  Insured,  value  of  unexpired  term  is  M. . . .     87 

Where    lease-hold    interest    is    insured    difference    between    reasonable 

rental  and  rental  costs  to  insured  is  M 87 

Under  tontine  policy  guaranteeing  return  of  premiums  if  death  oc- 
curred without  tontine  period,  beneficiary  upon  death  of  insured 
within  such  period  was  entitled  to  recover  premiums  paid,  even 
though  insurance  was  then  carried  as  extended  insurance 176 

Measure  of  damages  for  breach  of  policy  contract  is  sum  of  all  preml- 
nms  paid  with  Interest 182 

Under  provision  of  by-laws  that  If  mortuary  fund  does  not  equal  $500 
no  benefits  are  payable,  beneficiary  in  order  to  recover  must  show 
that  there  was  such  an  amount  In  society's  treasury 197 

1012-86 
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Where  beneflto  were  payable  in  amount  stlimlated  in  by-lawi  and  by- 
laws  were  amendable,  plaintiff  was  only  entitled  to  auoh  amount 
as  was  proTided  in  by-laws  at  time  dalm  accrued 2<4 

Rule  of  company,  decreasiner  insurance  for  ensacement  in  certain  oc- 
oupatloni^  where  not  brouerht  to  notice  of  Insured  la  not  blndlnflr 
on  him. 2ft 

ProTlaion  that  if  insured  died  as  result  of  accident,  within  three  months 
of  date  of  injury,  amount  payable  shall  be  increased  50  per  cent.. 
Is  not  modified  by  subsequent  provision  that  if  death  occurs  within 
six  months  only  one-half  of  policy  will  be  paid 814 

Under  policy  taken  out  by  owner  and  covering  loss  to  contractor,  such 
contractor,  upon  destruction  of  buildinflr.  Is  entitled  to  receire  out 
of  insurance  proceeds  yalue  of  all  lumber  brought  upon  the  prem- 
ises eren  though  not  attached  to  building S44 

IConey  paid  by  obligee  for  auditing  books  of  contractor  who  defaulted 
was  no  part  of  surety's  liability Stf 

Where  insured  compromised  with  Injured  employe  for  amount  less  than 
judgment  against  It,  Insurer  is  not  entitled  to  hare  its  liability 
reduced  proportionately  where  amount  actually  paid,  exceeded 
amount  of  policy S8t 

What  proof  Is  necessary  where  M  Is  limited  to  cost  of  repairs 407 

Measure  of  liability  of  surety  on  Bub-contractor's  bond  where  sub-con- 
tractor   defaulU 41f 

Under  the  terms  of  liability  policy  insurer  held  liable  for  expenses  of 
litigaUon  in  addition  to  face  of  policy 484 

Corenant  "to  pay  the  expense  of  litigation"  and  "the  company  will  at 
its  own  cost  defend  such  suit,"  constituted  an  agreement  on  the 
part  of  Insurer  to  pay  such  costs 424 

"Costs  and  expenses"  as  used  in  liability  policy  Include  amounts  paid 

counsel  and  witnesses,  together  with  court  costs 484 

Plaintiff  on  employers'  liability  policy  may  not  recover  Interest  on 
amount  of  insurance  for  period  during  which  judgment  is  being 
contested   In  Appellate  Court 484 

Surety  on  bond  of  building  contractor  is  liable  for  difference  between 
contract  price  and  actual  cost  of  construction  not  exceeding  face 
of  bond  where  contractor  defaulted  and  work  was  completed  by 
obligee    487 

MEDIOAI.  KXAMINATIOK. 

[Bee  Statutea] 

Where  receipt  provided  that  insurance  would  be  effective  "from  date 
of  medical  examination"  the  medical  examination  contemplated 
was  a  final  examination  and  not  one  retained  by  examiner  under 
agreement  with  applicant 117 

Under  receipt  reciting  that  if  application  were  accepted  contract  would 
be  effective  from  date  of  M,  there  could  be  no  completed  contract 
until  application  was  accepted  and  approved 117 

Failure  to  Incorporate  M  in  policy  precludes  company  from  defending 
on  statements  therein,  even  though  fraudulently  made,  under  N. 
T.  Law  requiring  policy  to  contain  entire  contract 188 

MEDIOAIi  JCTAMTNKB. 

[See  Physician.] 

M  has  no  authority  to  reject  applicant  solely  on  the  ground  that  he 

was  not  Initiated  within  prescribed  time 217 

Both  soliciting  agent  and  M  are  agents  of  company   within  scope  of 

their  respective  emploirments 269 

M  is  agent  only  as  to  matters  contained  In  medical  examination 275 

Knowledge  of  M  of  facts  outside  of  medical  examination  are  not  im- 
puted to  company 275 


[See   Fraternal    Benefit   Orders;    Mutual   Company.] 

Preliminary  agreement  that  Insurance  should  not  take  effect  until  100 
mibscrlbers  had  been  secured  was  Intended  as  a  condition  precedent 
to  commencement  of  organization  and  did  not  fix  standard  for  its 
continuance 50 

Rights  and   liability  of  member  of   mutual    company,    as   member,   are 

to  be  ascertained  from  by-laws  and  statutes  controlling  company..     97 
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RlffhU  of  policyholder*  In  mutual  company  are  to  be  determined  by 

oontraot  of  Inourance §7 

Evidence  considered  and  held  that  whether  or  not  Insured  was  in  such 

mental  condition  as  to  be  capable  of  oanceliner  policy  was  for  Jury  ISB 
Surrender  of  policy  constitutes  new  contract  and  would  be  Inyalld  if  at 

time  insured  was  mentally  incapable  of  contraotlner 174 

Where   policy    was   surrendered   by    Insured    while    insane,    beneficiary 

could  malntckin  action  at  law  without  first  haviner  surrender  set 

aside  174 

In  action  to  annul  contract   for  want   of  mental   capacity,   burden   of 

proofs  was  on  plaintiff 402 

Feebleness  of  mind  does  not  constitute  such  mental  incapacity  as  will 

Justify  annulment  of  oontraot 402 

MBNTAL  CAPACITY. 

[See  Insanity.] 


[See  Contract;  Reinsurance;  Ultra  Vires.] 
Corporations  of  different  states,  having  no  charter  power  to  consolidate, 

may  not  merge 206 

Whether  new  corporation  Is  created  by  consolidation  of  another  cor- 
poration depends  upon  intention  of  parties 264 

BOSREPRESBNTATION. 

[See    Application ;Materiallty;    Representation;    Warranty.] 

Statements  in  application  to  avoid  policy  under  Sec.  689  Ky.  St.  must 
be  both  material  and  untrue  regardless  of  good  or  bad  faith  of 
applicant     113 

Showing  that  misrepresentations  either  increased  risk  or  were  made 
with  intent  to  deceive  avoids  recovery  under  Sec.  4572  Ala.  Code 
1907  128 

That  statement  represented  to  be  true  is  false,  does  not  show  either 
Intent  to  deceive  or  Increase  of  risk.  These  facts  should  be  spe- 
cifically  shown 128 

Plea  setting  up  M  and  alleging  that  same  were  "made  with  actual  in- 
tent to  deceive"  is  sufficient  defense  under  Sec.  4672  Ala.  Code  1907  128 

Allegation  that  facts  misrepresented  Increased  the  risk  without  aver- 
ring facts  from  which  such  conclusion  is  deduclble  is  insufficient..   128 

Where  evidence  conflicted  as  to  whether  or  not  applicant  misrepre- 
sented health,  verdict  of  Jury  was  conclusive 127 

Burden  of  proving  falsity  of  statement  in  application  and  materiality 

thereof  is  on   company 168 

Where  beneficiary  knew  that  his  wife,  the  insured,  was  affiicted  with 
fatal  malady,  he  will  not  be  heard  to  say  that  wife  was  ignorant 
of  her  condition 189 

Concealment  of  fact   of  previous  Illness,   will   avoid   policy,    if   disease 

was  of  such  character  as  to  enhance  risk 190 

Instruction  requiring  Jury  to  find  for  company  if  every  question  in 
application  was  not  properly  answered,  was  as  favorable  to  com- 
pany as  it  should  have  been 228 

Act  Pa.  June  23,  1886^  providing  that  misrepresentations  must  be  ma- 
terial to  avoid  recovery,  abolishes  warranties  In  so  far  as  they  af- 
fected Immaterial  matters 288 

Acceptance  of  premium  with  knowledge  of  M  estops  company 270,  271 

Under  Pa.  St.  no  breach  of  warranty  is  cause  for  forfeiture  where  such 
warranty  was  made  in  good  faith  and  did  not  relate  to  matters 
material  to  risk 287 

Acts  Pa.  June  23,   1888,   relating  to  statements  in  application,   applies 

to  fraternal  benefit  society 288 

M  which  tended  to  induce  Issuance  of  policy  amounted  to  a  construc- 
tive   fraud 294 

Pa.  Law  providing  that  M  in  application  shall  not  avoid  policy,  unless 

material,    applies   to   accident   policy 305 

Whether  or  not  M  is  material  depends  upon  whether  it  was  of  such 

importance  as  to  lead  company  not  to  contract 306 

In  absence  of  proof  that  company  would  have  rejected  application  had 

it  known  facts,  question  of  materiality  Is  for  Jury 812 

M  do  not  eflTect  validity  of  policy  unless  material  to  risk,  or  unless  by 

terms  of  policy  they  are  made  affirmative  warranties 481 
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MAUCIOL'S  PR08ECLTI0N. 

[See  Damages.] 

Where  agent  converted  funds  and  made  no  claim  until  two  months 
later  that  money  was  retained  to  reimburse  him,  there  was  prob- 
able cause  for  prosecution  for  embezzlement 399 

BIA8TER  AND   SERVANT. 

[See   Employers'   Liability   Insurance;   Damages.] 

That  defendant   carried   Insurance  on  employes  of  alleged  Independent 

contractor  was  admissible  to  show  who  was  real  master 892 

MISTAKE. 

[See  Equity;   Reformation.] 

Where  defense  was  concealment  of  deed  of  trust,  parol  evidence  was 
admissible  to  show  that  property  was  included  In  such  deed  of 
trust  by  M 17 

Where  property  Intended  by  parties  to  be  Insured  was  erroneously  de- 
scribed, policy  could  be  reformed  to  express  Intention  of  parties 
without  resort  to  an   Independent   action  therefor 57 

Where  policy  was  returned  to  company  for  Indorsement,  making  loss, 
if  any.  payable  to  mortgagee's  assignee,  and  by  M  company  made 
it  payable  to  such   assignee  as  owner,   it  will  be  reformed 76 

Where   applicant   states   facts   to   agent   and   agent   falls   to   write  policy 

In   accordance    therewith,    mistake    is   mutual 9S 

Where  a^ent  thmiirht  h»'  was  protecting  plalntlfTs  interest,  and  plain- 
tiff in  accepting  policy  thought  It  protected  him,  there  was  such 
mutual  M  as  Justified  reformation 92 

Where   company   without   any   misconduct   on   part   of   beneficiary  paid 

loss.  It  could  not  recover  such   payment  on  the  ground  of  mistake.   189 

Annotation:     "Retention  of  policy  as  waiver  of  M  or  fraud  as  to  terms"  193 

Bond    flled   away   under   erroneous   belief    that    it    had    been   signed    by 

principal  presented  proper  case  for  reformation 427 

MOBTGAOB. 

[See  Incumbrance:  Policy:  Title.] 

Mortgagee  has  Insurable  Interest  In  property  on  which  he  holds  mort- 
gage   1,     1% 

Where  mortgagee  procures  Insurance  at  expense  of  mortgagor  for  bene- 
fit of  himself  and  mortgagor,  In  case  of  loss,  proceeds  are  arall- 
able  to  reduce  M  debt 1 

Upon  payment  to  mortgagee  under  policy  procured  by  him  for  his  bene- 
fit at  his  expense,  insurer  is  subrogated  to  his  rights  under  mort- 
gage           1 

Where  M  gave  mortgagee  option  to  Insure  at  expense  of  mortgagor  but 
did  not  compel  him  to  do  so,  he  was  at  liberty  to  insure  for  Joint 
benefit  of  both  or  to  insure  at  own  expense  for  his  own  benefit...       1 

Where  mortgagee  at  own  expense  procured  policy  covering  "mort 
gagee's  Interest,"  Insurer,  upon  payment  of  loss,  was  subrogated  to 
rights  of  such  mortgagee 1 

Annotation:      "Admissibility   of   extrinsic   evidence    to   extend   scope   of 

mortgagee    clause    1(^ 

Where  defense  was  concealment  of  deed  of  trust,  parol  evidence  was 
admissible  to  show  that  property  was  Included  in  such  deed  of 
trust  by  mistake 17 

Mortgagor  and  mortgagee  may  sue  Jointly  on  policy  issued  to  mort- 
gagor payable  to  mortgagee 1% 

Delivery  of  possession   to  mortgagee  upon  breach   of  conditions  of  M. 

doe*  not   constitute   change   of   title 21 

Provision  in  rider  for  the  payment  to  mortgagee  of  any  loss  that  might 
be  "due  the  assured"  had  reference  to  insured  and  not  the  mort- 
gagee and  where  there  was  nothing  due  insured  there  was  no 
greater  right  in  the  mortgagee 24 

Where  existence  of  chattel  M  was  not  known  until  after  adjustment, 
act  of  company  in  sending  adjuster  and  taking  proofs  of  loss  did 
not   constitute   waiver 2i 

Undisclosed  chattel  M  is  cause  for  forfeiture  under  policy  so  i^roviding    28 

"Stock  of  merchandise"  does  not  include  "furniture  and  flxturesT*  con- 
sequently policy  on  furniture  and  fixtures  was  not  rendered  void  by 
reason  of  mortgage  on  stock  of  merchandise 3S 
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Policy  insuring:  bailee  and  providing  for  forfeiture  If  property  of  "In- 
sured" become  encumbered  by  chattel  mortgage,  is  not  avoided  by 
reason  of  mortgage  executed  by  owner,  since  word  "Insured"  has 
reference  to  bailee    88 

Under  clause  making  loss  payable  to  mortgagee,  he  becomes  bene- 
ficiary and  If  loss  occurs  while  debt  is  unpaid  he  alone  is  entitled 
to  proceeds  to  extent  of  debt   BS 

Where  mortgagee  refused  to  accept  so  much  of  insurance  proceeds  as 
covered  the  M  debt,  but  claimed  the  whole  of  such  proceeds  he 
was  not  entitled  to  interest  on  M  debt  after  such  refusal 68 

Foreclosure  proceedings  by  mortgagee  with  knowledge  of  assured,  for- 
feits policy,  notwithstanding  endorsement  making  policy  payable 
to  mortgagee  as  interest  might  appear 60 

M  clause  attached  to  policy  making  loss  payable  to  mortgagee  is  a  sep- 
arate contract  with  mortgagee   76 

Contract  of  insurance  with  mortgagee  as  represented  by  M  clause  is 
merely  contract  of  indemnity  and  mortgagee  after  satisfaction  of 
M  may  not  sue  to  recover  insurance 75 

Provision  of  policy  with  respect  to  proofs  of  loss  and  time  of  suing  do 

not  apply  to  mortgagee  claiming  under  M  clause 76 

Lease  providing  that  lessor  should  have  lien  on  furniture  for  rent  does 

not  constitute  a  chattel  M 85 

Act   of  local   agent  accepting  risk   with   knowledge  of  Incumbrance   is 

waiver  of  forfeiture  on  account  of  such  incumbrance 95 

Provision  of  mortgage  for  payment  of  insurance  proceeds  to  mortgagee 
thereby  appropriates  Insurance  money  to  payment  of  M  indebted- 
ness to  exclusion  of  other  debts 898 

Endorser  of  notes  is  not  entitled  to  have  proceeds  from  Insurance  on 
mortgaged  property  applied  to  payment  of  said  notes,  without  the 
consent  of  all  parties  concerned   898 

Premiums  paid  by  mortgagee  in  accordance  with  stipulation  in  M  are 

a  part  of  M  debt  896 

Under  M,  authorizing  mortgagee  to  Insure  property  at  expense  of  mort- 
gagor, there  was  no  affirmative  duty  cast  on  mortgagee  to  obtain 
such  Insurance    4  00 

Where  contract  of  pledge  provided  that  pledgee  should  keep  property 
Insured  pledgee  was  liable  for  same  in  absence  of  any  subsequent 
agreement  on  part  of  pledgor  to  pay  for  same 407 

Expenditures  by  mortgagee  for  insurance  are  properly  charged  against 
mortgagor,  where  mortgage  stipulated  that  in  case  of  redemption 
mortgagor  should  pay  insurance 412 

Standard  mortgagee  clause  does  not  take  effect  as  contract  with  mort- 
gee  until  original  contract  has  been  terminated  by  violation  of 
mortgagor 485 

Where  M  was  void  as  to  creditors  as  preference  of  the  mortgagee  cred- 
tor,  insurance  proceeds  received  from  mortgaged  premises  were  a 
substitute  for  the  M  and  no  less  a  preference  than  was  the  M 436 

MUNICIPAI.  AUTHOmTT. 

[See  Civil  Authority.] 

MURDISB. 

[See  Criminal    L.aw;   Forfeiture;   Violation   of  Law.] 
Existence  of  insurance  on  life  of  wife  was  competent  in  prosecution  of 
husband  for  wife  murder,  and  it  was  not  error  to  exclude  evidence 
of  Insurance  on  life  of  husband  in  favor  of  wife 368 

MtTTUAI.  BENEFIT   ASSOCIATION. 

[See   Fraternal   Benefit    Orders;    Mutual   Company.] 

MITUAL   COMPANY. 

Policy,  providing  for  forfeiture  if  assessments  are  not  paid  by  cer- 
taJn  time,  becomes  absolutely  void,  and  receiver  may  not  maintain 
action  for  assessments  alleged  to   have  accrued   thereafter 16,     16 

Where   assessments    were    retained    by    M    after   member    had    become 

disqualified  the  company  was   liable 88 

Mutual    fire    company    Is    not    a    fraternal    benefit    society    within    the 

meaning  of  Sec.  2866  Oa.  Civ.  Code  1910 40 

Under  reduction  clause  M  was  liable  to  pay  such  proportion  of  the 
amount  insured  as  the  rate  named  bore  to  prevailing  rate  of 
stock  companies 40 
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Rule  that  policy  cannot  be  aosiffned  without  consent  of  company  ap- 
plies with  equal   force  to  policies  Issued  by  M 4S 

Inter-indemnlty  contract  Is  not  an  Insurance  contract  within  meaalnff 

of  Mo.    Laws 50 

Preliminary  agreement  that  Insurance  should  not  take  effect  until  100 
subscribers  had  been  secured  ^as  intended  as  a  condition  prece- 
dent to  commencement  of  organization  and  did  not  fix  standard 
for  its   continuance 60 

By-law   of   M    prohibiting   Insurance   of   certain   kinds   of   buildings   is 

binding  on  members 6S 

By-law  providing  that  removal  of  goods  shall  not  invalidate  insurance, 
providing  building  into  which  they  are  moved  Is  Insurable,  is 
valid    68 

Making  demand   for  payment   of   assessment   after  loss   is  not  waiver 

in  absence  of  proof  of  payment  of  such  assessment 69 

Appointment  of  receiver  Axes  status  of  all  contracts 72 

8.  C.  statute  providing  that  in  action  by  M  to  recover  assessment  it 
must  establish  that  protection  had  been  given  Is  unconstitutional 
as   to    policies   previously    issued 72 

Existence    of    unliquidated    claim    affords    no    Justifloatlon    for    refusal 

to  pay  assessments 79 

By-law  providing,  that  no  benefits  shall  be  paid  until   all   assessments 

are  satisfied    Is  valid    and    self -executing 7S 

By-laws  of  M  are   part   of  contract  although  no  reference  Is  made  to 

same  in   policy 92 

Rights  and  liability  of  member  of  M  as  member  are  to  be  ascertained 

from  by-laws  and  statutes  controlling  company 97 

Rights   of   policyholders    in    M    are    to    be    determined    by    contract    of 

insurance  97 

Offlcers    and    agents    of    M    have    same    powers    as    have    officers    and 

agents  in  stock   company 97 

M  may  waive  its  by-laws  or  policy  provisions  like  any  other  company.     97 

Participating  policyholders,  although  not  entitled  to  sue  for  division 
of  surplus,  may  sue  in  equity  to  require  company  to  conserve 
surplus  accumulated  for  their  benefit  from  earnings  on  participat- 
ing policies 184 

Where  charter  of  company  required  that  trustees  must  be  citlsens 
of  state  and  that  president  should  be  member  of  corporation  it 
was  competent  to  elect  as  trustees,  persons  who  were  citisens  of 
state   but   not    members   of   corporation ISO 

Provision  of  policy  that  members  shall  share  in  surplus  profits  is  not 

violated  by  acceptance  of  premium  note  Instead   of  cash 187 

Member  of  M  is  not  entitled  to  accounting  because  company  accepted 
premium  note  instead  of  forfeiting  policy  for  failure  to  pay  cash 
where  policy  provided  that  holder  should  share  In  surplus  profits 
of   company 187 

Agreement  resulting  In  payment  of  larger  proportionate  dividends  to 

one  member  than  to  another  in  same  class  is  illegal 188 

Representations  of  officer  of  M  as  to  amount   of   surplus   profits  that 

will  be  available  are  not  binding  on  company 188 

Where   company   has   acted   in   good   faith   and   according  to   law   and 

to  its  contract,  no  accounting  will  be  granted 188 

In  purely  M  member  cannot  be  assessed  for  losses  occurring  prior  to 

his   membership 868 

Liquidator  of  mutual  company  has  no  standing  In  conrt  to  question 
power  of  directors  to  grant  rebates  to  policyholders  or  to  distrib- 
ute dividends 868 

Policyholders  in  a  mutual  company  are  practically  stockholders 
therein  868 

Cause  of  action  by  receiver  held  not  barred  where  made  four  years 
after  levy  of  Invalid  assessments  by  directors 408 

Contract  relations  of  policyholder  and  company  are  unchanged  by  ap- 
pointment of  receiver,  and  a  policyholder  Is  not  estopped  from 
contesting   liabllty 48t 

Insured   may  plead  set-off  for  unpaid   claims  In  action  by   Insolvent 

company  for  assessment 4tt 

In  action  by  receiver  to  recover  assessments,  policyholder  cannot  plead 

set-off  on  account  of  unpaid  claims 488 
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NAMK. 

[See  Injunction;   Mandamus;  Pleading.] 

Service   of  process  on    "Mecca  Fire   Insuranoe   Company    (Mutual)"   is 

insuffldent  as  service  on  "Mecca  Fire  Ina  Co." 69 

Where  oontractlng  parties  make  mistake  In  N  of  insured,  policy  will 
be  reformed  so  as  to  correct  mistake 9t 

Charter  will   not  be  granted   where  name  of  proposed  social   club   is 

appropriate  to  those  used  by  fraternal  benefit  societies StI 

Right  to  injunctive  relief  against  misuse  of  corporate  N  extends  to 
fraternal    corporations S68 

"Improved  Benevolent  and  Protective  Order  of  Elks"  is  so  similar  to 
"Benevolent  and  Protective  Order  of  Elk^*  as  to  furnish  grounds 
for  injunctive  relief S6t 

inBOUOKNOB. 

[See  Accident  Insurance;  Policy.] 

"Through  the  N  of  masters.  *  *  *  or  through  any  latent  defect  in 
the  machinery,  provided  loss  has  not  resulted  from  want  of  due 
diligence  by  owners"  construed 821 

Where  loss  caused   by  wrong-doer  .is   greater  than   insuranoe,   insured 

may  recover  excess  from  wrong-doer 10 

Company  is  liable  In  damages  for  loss  occurring  before  issuance  of 
policy  where  delay  in  issuance  was  due  to  negligence  of  its  agent.  174 

Telegraph  company  Is  liable  for  damages  for  failure  to  transmit 
message,  by  payee  of  check  to  drawer,  requesting  latter  to  stop 
payment    S86 

In  action  against  telegraph  company  for  damages  for  falling  to  trans- 
mit message  which  would  have  stopped  payment  of  check,  payee 
and  not  drawer  Is  proper  party  plaintiff 886 

Failure  to  exercise  ordinary  care  in  examining  accounts  of  employe 
is  an  affirmative  defense,  burden  of  proving  which  Is  on  insure<l . .  414 

Act  of  employe  delivering  consignment  without  presentation  of  bill  of 
lading  held  to  be  culpable  negligence  within  meaning  of  fidelity 
bond    417 

N   on   part   of   insured   resulting  In   loss   is   one   of   risks   covered   by 

policy   487 

Noncs. 

[See  Condition  Precedent;  Policy;  Proofs  of  Loss;  Statutes;  Waiver.] 

N  to  agent  while  acting  for  another  company  will  not  be  Imputed  to 

company  issuing  jK>lioy  at  a  later  period 8 

Unless  a  contrary  intent  Is  shown,  requirement  of  N  will  be  taken  to 
mean  actual  N.  and  the  mailing  of  N  which  Is  never  received 
will  not  be  suflldent 81,     40 

Actual  knowledge  Is  not  always  necessary  to  charge  company  with 
waiver.  If  with  proper  attention  it  oould  have  apprised  itself  of 
facts  it  has  no  right  to  set  up  Ignorance  as  an  excuse 4f 

N  to   company   at   the   time  of  issuance   of  first   policy  was  binding 

upon  it  at  time  of  issuance  of  renewal 4f 

N  published  In  a  newspaper  if  not  made  pursuant  to  some  statute  or 
Judicial  order  does  not  of  itself  afford  implied  or  constructive  N. .     4t 

Stipulation  that  N  must  be  given  within  specified  time  Is  valid 

51,   96,   810,   818,  408 

Compliance  with  the  requirement  that  N  of  loss  be  given  within  80 
days  is  a  condition  precedent §8 

"Within  60  days  after  the  fire"  means  within  60  days  after  the  fire 
has  terminated  or  abated  to  such  an  extent  that  an  inspection 
may  be  had §8 

Although  application  provided  for  forfeiture  for  non-payment  of  pre- 
mium note,  condition  of  policy  that  when  any  premium  note  has 
not  been  paid  company  may  terminate  policy  on  N  to  Insured, 
the  contract  Is  modified  so  as  to  make  N  a  necessary  condition 
of  forfeiture 84 

Fact  of  notice  of  loss  should  be  proven  by  writing  itself  where  written 
N  was  given  and  not  by  oral  testimony 80 

Five  days'  N  of  cancellation  Is  computed  from  time  letter  was  re- 
ceived  by  Insured • .     81 

Knowledge  of  agent  is  not  Imputed  to  company  as  to  policy  issued  in 

Oklahoma  prior  to  statehood 81 
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Knowledge  of  agrent  Is  imputed  to  company  so  as  to  estop  It tl 

Insured  has  burden  of  proving  that  agent  had  N  of  other  Insurance..     94 

Where  written  N  was  not  given  within  80  days  as  contract  required, 

there  could  be  no  recovery f I 

Failure  to  give  N  within  time  specified  in  policy  does  not  avoid  re- 
covery where  policy  does   not  expressly  provide   for  forfeiture.  .99.  363 

Where,  after  giving  N  of  forfeiture  if  the  premium  were  not  paid, 
company  extended  time  for  pasrment,  it  was  not  incumbent  on 
company  thereafter,  under  N.  T.  Laws  requiring  notice  of  for- 
feiture,  to  give  further  N Ill 

To  establish  defense  of  non-payment  of  premium,  burden  was  upon 
company  to  prove  non-payment  of  same  and  that  N  of  forfeiture 
had  been  mailed  as  provided   by  N.   T.   Laws 131 

Policy  issued  during  time  N.  T.  St.  was  in  effect,  requiring  N  of  for- 
feiture to  be  given,  is  deemed  to  have  been  executed  thereto  and 
could    not    be    forfeited    without    N 147 

Amendment  of  N.  T.  Law.  requiring  N  of  forfeiture,  so  as  to  provide 
that  actions  on  forfeited  policies  must  be  instituted  within  two 
years,  impairs  contract  evidenced  by  policies  Issued  prior  to  such 
amendment    147 

Where  policy  recites  that  It  Is  a  N.  T.  contract  to  be  construed  ac- 
cordingly to  laws  of  such  state,  N  of  forfeiture  for  non-payment 
of  premiums  as  is  provided  for  by  N.  Y.  Laws,  must  be  griven 
to   effect   forfeiture 156 

Burden  is  on  company  to  prove  giving  of  N  of  forfeiture  provided  for 

by  N.  T.  Lew 155 

Where  it  was  not  known  until  two  years  after  insured's  death  that 
he  had  insurance.  N  and  proofs  furnished  within  few  days  there- 
after was  sufficient 163 

One  who  accepts  policy  limiting  authority   of   agent   is   charged   with 

N  of  such  limitations 112.  188 

Knowledge    of    agent    affecting    conditions    precedent    is    Imputed    to 

company  190 

Custom  of  giving  N  of  time  for  pajrment  of  assessments  Is  binding  on 

society  and  forfeiture  without  such   N  Is  Ineffective 199 

To  forfeit  insurance  for  non-pasrment  of  assessments,  it  was  Impera- 
tive that  N  with  sea]  attached  should  be  given  as  provided  for 
by  by-laws 199.  204 

Where,  by  exercise  of  reasonable  care  society  could  have  known  of 
facts.  It  Is  charged  with  knowledge  of  such  facts  and  Is  estopped 
to  base  a  defense  thereon 235 

Under  by-laws,  providing  that  if  member  falls  to  pay  for  six  months 
after  receiving  N,  to  avoid  liability  society  must  establish  that  N 
was  given  and  received 241 

K  to  Insured's  last  known  place  of  residence  was  sufficient,  even 
though  secretary  at  time  of  sending  N  knew  that  Insured  had 
gone  to  another  place  to  live 375 

Notice  to  agent  having  authority  only  to  solicit  application  is  not  no- 
tice to  the  company 294 

Knowledge  of  agent  acquired  before  he  became  agent  Is  not  Imputed 
to  company 294 

Act  of  company  accepting  N  without  objection  and  sending  blanks  for 
proofs  of  loss,  held  waiver  of  time  for  famishing  N 299 

There  can  be  no  recovery  where  Insured  failed  to  give  N  within 
fifteen  days  as  policy  required 810 

Since  beneficiary's  right  In  policy  did  not  accrue  until  death  of  Insured. 
N  given  by  beneficiary  within  fifteen  days  after  death  of  Insured 
was  sufficient 310 

Under  provision  of  accident  policy  that  N  must  be  given  within  ten 
days  Insured  has  ten  days  after  accident  within  which  to  give  N 
and  beneficiary  has  ten  days  after  acquiring  knowledge  of  con- 
tract within   which  to  give  N 818 

Rule   that    N    to    agent    is    notice    to   principal    does    not    apply    where 

agent  is  acting  In  a  merely  ministerial  capacity 353 

Provision  of  surety  bond  "that  said  surety  shall  be  notified  In  writing 
of  any  act  or  default  •  •  •  which  may  Involve  a  claim  for 
loss"  construed 859 

N  having  been  expressly  required  In  one  clause,  and  no  reference  hav- 
ing been  made  to  giving  of  N  In  a  prior  clause,  it  will  be  taken 
that  company  did  not  require  N  as  a  condition  precedent  to  lia- 
bility under  the  prior  clause 861 
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Provlalon  of  policy  that  It  could  not  be  varied  except  by  written 
consent  of  company,  is  N  to  policyholder  of  limitation  upon  au- 
thority of  affent S64 

Obllffee  In  bond,  securing  performance  of  building  contract,   need  not 

give  N  of  default  until  time  for  completion  of  work  has  expired..   887 

Provision  of  surety  bond   for  N  within   80   days  of  principal's  default 

is  valid 408 

Failure  to  give  N  of  default  of  sub- contractor  or  released  surety  even 

though  time  for  completion  of  contract  had  not  expired 420 

Requirement  of  N  at  "the  earliest  practical  moment"  means  that  N 
must  be  given  within  reasonable  time  In  view  of  all  circum- 
stances    488 

Whether  or  not  N  45  days  after  information  as  to  loss  is  reasonable 
Is  a  question  of  fact 488 

Provision  of  fidelity  bond  for  N  of  dishonesty  has  reference  to  actual, 

rather  than  to  constructive  knowledge  of  dishonesty 487 

"Immediate  N"  means  N  within  reasonable  time 489 

Failure  to  give  N  within  reasonable  time  is  not  excused  because  in- 
sured believed  another  company  was  on   risk 489 

N  given  several  months  after  accident  and   after  suit  had   been   filed 

was  not  within  reasonable  time 440 

Reasonable  compliance  with   condition  of  contract   relating  to   N  is  a 

condition  precedent 440 

Annotation:     "Delay  In  giving  N  of  claim  under  employers*   indemnity 

policy"    441 

NUISANCB. 

Mere   fact  that   defendant's  business   Increased   the   rates  of  Insurance 

on  neighboring  property  Is  insufficient  to  constitute  it  a  N 378 

OCCUPANCY. 

[See  Use  and  Occupancy.] 

OCCUPATION. 

[See  Accident  Insurance;   Increase   of  Risk;   Policy.] 

Warranty  that  applicant  had  never  been  connected  with  manufacture 
of  spirituous  liquors  when  In  fact  he  had  as  a  boy  worked  as  a 
hand  about  his  father's  still   was  false  and  avoided  recovery 139 

Acceptance  of  A  upon  condition  that  hazards  of  prohibited  occupation 
were  not  covered  did  not  extend  Insurance  except  as  to  risks 
originally  insured  against 196 

Engagement  in  prohibited   O  forfeits  insurance,   policy  so  providing.. 

811,  846.  249 

Where  Insured  occasionally  helped  friend  who  owned  saloon,  he  was 
engaged  in  sale  of  intoxicants  within  meaning  of  by-laws,  even 
though   he   received  no   compensation 211 

Allegation  that  insured   "engaged   in   the  O  of  bartender  In  a  saloon" 

sufficiently  alleges  engagement  in  the  sale  of  intoxicating  liquors..   221 

Statute  making  void  any  contract  restraining  one  from  exercising  a 
lawful  business  of  any  kind,  does  not  Invalidate  exception  In 
policy  where  insured  engages  In  sale  of  Intoxicants 821 

By-laws   providing    for    forfeiture    for    engaging    in    prohibited    O    are 

self-executing Ill 

Burden  of  proving  that  insured  engaged  in  prohibited  O  is  on  so- 
ciety       249 

Working  as  driver  of  beer  wagon  and   taking  orders  for  beer  is  not 

engagement   In  aale  of  liquor   "as  a  beverage" 849 

Acceptance  of  assessments  with  knowledge  that  Insured  was  engaged 

In  prohibited   O,   Is  a  waiver  of   forfeiture 850 

That  society  waived  forfeiture  for  engagement  in  O  of  driving  brew- 
ery wagon,  did  not  prevent  it  from  forfeiting  insurance  on 
account  of  insured  engaging  in  saloon  business  thereafter 260 

Allegation  in  reply  that  society  knew  through  agent  that  insured  waa 
driver  of  beer  wagon  did  not  show  knowledge  that  Insured  waa 
engaged  "in  sale  of  spirituous  and  malt  liquors  as  a  beverage"..  260 

Amendment  of  by-law  forfeiting  insurance  for  engagement  in  sale  of 

intoxicants  is  not  unreasonable 268 

By-law  providing  that  no  one  should  be  permitted  to  become  member 
who  was  engaged  In  sale  of  Intoxicants  is  of  substance  of  contract 
and  may  not  be  waived  by  local  lodge 874 
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Rule  of  company,   decreasing  insurance  for  enragement  in   certain  O, 

where  not  brought  to  notice  of  insured  is  not  binding  on  htm....  S98 

Promoting   assistant    cashier   to   position   of   cashier   was   not    such    a 

change  of  employe's  position  as  would  forfeit  fidelity  bond 487 

OTHXB  Df  SUBAKOK. 

[See  Additional  Insurance;  Forfeiture;  Policy  Waiver.] 

Warranty  by  insured  that  he  has  jK>llcy  in  another  company  on  iden- 
tical property  concurrent  in  form  and  amount  Is  valid  and  untruth 
avoids    recovery IT 

Warranty  by  insured  that  he  would  obtain  concurrent  policy  In  a 
certain  other  company  does  not  violate  standard  policy  law 18 

Insurance  companies  having  severally  issued  policies  are  not  entitled 
to  injunctive  relief  to  prevent  maintenance  of  several  actions  at 
law  on  the  several  policies 18 

Provision  for  forfeiture  for  procurance  of  O  without  consent  of  com- 
pany is  valid 14.     41 

Procurance  of  O  without  consent,  whether  valid  or  not,  avoids  recov- 
ery where  policy   so   stipulates 14 

Assignee  of  policy  is  "the  insured"  within  meaning  of  clause  provid- 
ing that  if  "the  insured"  procure  O  there  can  be  no  recovery 14 

That  there  is  more  than  one  policy  on  property  does  not  prevent  ap- 
plication of  valued  policy  law.  Sec   8648  R.  S.  Ohio If 

In  action  by  assignee  of  a  claim  for  insurance,  evidence  as  to  pay- 
ment by  other  companies  is  inadmissible 89 

Where  new  policy  was  Intended  to  take  place  of  canceled  policy,  there 

was  no  such  O  as  would  avoid   latter  policy 81 

additional    insurance   permitted"    gives    Insured    the 

privilege  of  unlimited   Insurance 4T 

Knowledge  through  agent  at  time  of  application  of  Insured's  Intention 
to  procure  O.  estops  company  to  set  up  such  other  Insurance  in 
defense     61 

Expression  to  agent  of  intent  to  obtain  O  will  not  constitute  a 
waiver  or  estoppel S( 

Representations  in  application  as  to  O  Is  a  continuing  warranty  and 

must  be  true  with  reference  to  time  of  acceptance  of  application.     68 

Failure  to  give  notice  of  O  until  after  loss  held  cause  for  forfeiture. .     68 

Consent    to    assignment    without    knowledge    of    forfeiture    arising   out 

of  procurance  of  O  is  not  a  waiver  of  forfeiture 68 

Bzistence  of  O  is  matter  of  defense  and  not  available  unless  pleaded.     78 

O  procured  by  Hen  holder  without  owner's  consent  Is  not  such  O  as 
will  avoid  policy 78 

Provision  that  procurance  of  O  shall  render  policy  as  void,  means 
voidable  at  election   of   company 88 

Act  of  local   agent  in  delivering  policy,   with   knowledge  of  existence 

of  O,  is  waiver  of  forfeiture 84 

Agreement  of  agent  that  insured  may  carry  O  notwithstanding  pro- 
hibition in  policy,  is  binding  on  company  If  Insured  be  Ignorant 
of   limitations    on   agent's   authority 96 

Limitation  of  amount  of  industrial  Insurance  Is  not  a  limitation  as 
to   all    0 118 

Agent's  knowledge  of  pendency  of  application  for  other  Insnraaoe 
would  not  estop  company 180 

Application  reciting  that  applicant  had  no  applications  then  pending, 
was  merely  to  the  effect  that  no  application  was  then  pending 
in  any  other  company 188 

OYEBINSIJIIAKCB. 

[See  Additional  Insurance;  Other  Insurance.] 

OVEBTAI«UA'nON. 

[See  Valuation.] 

OWNEBSHIP. 

[See  Mortgage;   Pleading;  Policy;   Title.] 

Delivery  of  policy  with  knowledge  that  insured  had  parted  with  title 

Is  waiver  of  sole  O  clause 8 

Escrow  deed  does  not  effect  change  of  title .21.     27 

Delivery    of   possession    to    mortgagee    upon    breach    of    conditions    of 

mortgage,  does  not  constitute  change  of  title 11 
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L«8ral  owner  although  having  given  title  bond  and  received  full  prtoe 

has  an  insurable  interest  to  full  value  of  property 2t 

Provision  in  bond  for  title  that  purchaser  should  pay  for  Insurance 
does  not  indicate  that  parties  intended  that  purchaser  should 
have  the  insurable  Interest  and  should  protect  property  for  his 
own    benefit S8 

Title  is  presumed  from  possession,  and  issuance  of  policy  Is  conclusive 

evidence   thereof   unless   impeached S6 

"Are  you  the  sole  owner  of  property  to  be  Insured"  Is  not  rendered 
false  by  reason  of  fact  that  applicant,  although  sole  owner  of 
building,  only  owned   one-half  interest  in  law St 

Election  of  trustee  in  bankruptcy  is  change  of  Interest  avoiding  pol- 
icy, notwithstanding  company  gave  consent  that  policies  should 
run  in  favor  of  receiver  in  bankruptcy 40,     6S 

Knowledge  of  company  at  time  of  issuance  of  policy  that  insured  did 
not  own  land  upon  which  building  stood  estops  It  to  declare  for- 
feiture         45 

Want  of  sole  O  is  a  defense  and  assured  need  not  offer  evidence  to 
avoid  forfeiture  on  account  thereof  until  company  has  proved 
want   of  0 46 

Executory   contract  of  sale   is  not   such   a  change  of   Interest   as  will 

avoid    policy 66 

Knowledge  having  been  brought  to  company  that  Insured  was  not 
owner  of  the  fee  it  would  be  estopped  to  set  up  want  of  sole  O 
In   defense   of  Its   liability 67 

Policy  issued  by  agent  on  his  own  property  is  invalid 62 

Appointment  of  receiver  In  bankruptcy  does  not  constitute   change  of 

interest.     No  change  of  Interest  is  effected  until  trustee  is  named.     62 

Appointment  of  receiver  does  not  work  change  In  either  Interest  or 
title   to   property 64 

Building  and  machinery  erected  on  right  of  way  of  railroad  company 
held  to  have  been  trade  fixtures  as  between  Insured  and  railroad 
company  and   that   they   remained   insured's  property 70 

AUegatloQ  of  O  at  time  of  issuance  of  policy  followed  by  allegation 
that  property  "so  owned  by  plaintiff  was  burned"  sufficiently 
alleges  O  at  time  of  loss 77 

Allegation  that  company  Insured  plaintiff  on  "their  stock  of  mer- 
chandise" sufficiently  alleges  0 86 

Complaint  by  trustee  in  bankruptcy  should  allege  that  his  appoint- 
ment was  made  subsequent  to  loss,  since  his  qualification  prior  to 
that  time  would  have  rendered  policy  void  because  of  change  of 
interest     87 

Consent  that  interest  of  Insured  could  be  assigned  to  another  would 
not  amount  to  agreement  that  insurance  would  be  continued  In 
favor  of  such  other  person  as  trustee 88 

Contract   to  sell   accompanied    by  delivery   of   property   effects   change 

of  0 90 

Holder  of  naked  legal  title  to  property  without  any  beneficial  inter- 
est therein  has  not  sole  interest  thereof 96 

Proof  of  possession  at  time  of  application  is  prima  facie  evidence 
of  title  where  complaint  describes  risk  as  "his  (plalntlfTs)  prop- 
erty"      97 

Annotation:  "Want  of  title  to  land  where  Insured  Is  sole  owner  of 
building"     101 

Annotation:     "Deliver  of  deed  In  escrow  as  change  of  title  or  Inter- 

ert"    101 

Statutory  deposits  held  for  benefit  of  policyholders  belong  to  company 
and  are  subject  to  taxation 109 

Insurance  proceeds  received  by  wife  on  death  of  first  husband  belong 
to  her  as  her  separate  property Ill 

Statement  by  assignee  that  he  was  absolute  purchaser  for  value  was 
sufficient  proof  of  Interest 181 

By-law  providing  that  funds  and  property  of  subordinate  lodge,  which 
Is  expelled,  shall  become  property  of  grand  lodge.  Is  valid,  and 
where  members  of  subordinate  lodge  divide  property  among  them- 
selves a  bill  for  an  accounting  may  be  maintained  against  them..  212 

Seca  1882-4  Oen.  Stat.  Kana  1909,  relating  to  O  of  real  estate  by 
mutual  benefit  society  construed 280 

Issuance  of  policies  In   favor  of  claimant  Is  competent  to  show   his 

O  of  property  sought  to  be  attached  by  another  party 864 
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Ky.  St.  providing  that  corporations  shall  not  hold  real  estate  except 
such  as  may  be  necessary  for  carrying:  on  their  legitimate  busi- 
ness under  penalty   of  escheat   construed 382 

Evidence  considered  and   held  to  show  that   beneflciary  was  owner  of 

policy   on  life  of  her  mother 416 

PAID-l  P  INSURANCE. 

Provision  that  demand  for  P  must  be  made  within  three  months  from 
date  of  default  is  void  under  decisions  of  Ky.  courts,  insured 
having  Ave  years  within  which  to  make  demand 107 

Insured    has    15    years    from    time    of    making    demand    for    P    within 

which  to   sue  to  enforce  rights  under  Ky.   decisions 107 

No  particular  form  of  demand  is  necessary  to  entitled  Insured  to  P..   107 

Option  to  surrender  policy  and  receive  "a  non-participating  commuted 
policy  payable  at  death  out  of  the  reserve  fund"  is  an  at>soIute 
promise  to  pay  without  regard  to  assessments  and  is  wholly  in- 
compatible  with   Insurance  on  assessment   plan 148 

PAKTIBS. 

[See  Pleading;  Practice.] 

Mortgagor  and  mortgagee  may  sue  jointly  on  policy  issued  to  mort- 
gagor  payable   to    mortgagee 19 

Policy  being  contract  for  payment  of  money,   action  thereon  could  be 

prosecuted   in  name   of  assignee 29 

Administrator  of  insured's  estate  is  proper  P  to  sue  on  policy  issuing 

in  the  name  of  insured,  who  was  not  alive  at  the  time  of  issuance     81 

Causes  of  action  upon  separate  policies  on  same  property  Issued  by 
different  companies  may  not  be  Joined  under  statute  authorizing 
joinder  of  actions  on  "transactions  connected  with  the  same  sub- 
ject  of   the   action" 47 

Agreement  of  agent  representing  several  companies  to  insure  property, 
no  particular  company  having  been  designated,  is  insufficient  to 
constitute  a  parol  contract  of  insurance 59 

Administrator  of  deceased  partner  could  join  with  other  members  of 

partnership   in  suit  on   policy  insuring  partnership   property 61 

Although  joint  action  may  not  be  brought  against  several  under- 
writers contracting  separately,  amendment  of  pleading  should 
be  allowed  after  verdict  setting  out  single  cause  of  action  as 
against    one    of    underwriters 89 

Substitution  of  receiver  as  plaintiff  would  not  change  cause  of  action 

so  as  to  outlaw   suit  under  policy  limitation 98 

Policy  In  name  of  particular  person  will  not  protect  interest  of  any 
other  person  unless  it  contains  words  indicating  Intention  to  in- 
sure   such    other    person 100 

Testimony  of  agreement  with  agent  that  policy  should  cover  plain- 
tiff's interest  as  administrator,  and  also  as  heir,  is  incompetent 
as   attempting   to   vary   written    Instruments 100 

Where   insured's  estate   Is   insolvent   his  administrator  is  proper  party 

to  sue   for  premiums  paid   in  fraud   of  creditors 104 

Sureties  on  bond  of  insurance  company  may  be  joined   as  defendants 

in   action   on   policy 182 

Where  policy  on  life  of  husband  was  applied  for  in  name  of  wife,  it 
was  her  contract,  even  though  husband  presented  application  and 
paid    premiums 168 

Failure  to  make  assignee  party  to  suit  is  cause  for  dismissal  of  action 

instituted   by   beneflciary 186 

Under  facility  of  payment  of  clause,  no  suit  can  be  maintained  ex- 
cept  by    executor   or   administrator 191 

Policy    Is   not   void    because   of   failure    to    name    beneflciary.      In    such 

case  widow  Is  entitled   to  priority  and   may  sue  to  recover 199 

Grand    lodge,    and    not    endowment    department,    is    proper    party    in 

action   on   beneflt    certiflcate 216 

Children  of  deceased    beneflciary    are    not   necessary   parties   to   action 

on    beneflt    certiflcate 281 

Where  beneflciary  was  to  take  proceeds  for  uses  stipulated  in  will, 
the  persons  named  in  such  will  could  sue  without  intervention  of 
designated    beneflciary 248 

Unincorporated   voluntary   association   may   be   sued   in   Its   capacity  as 

association    261 
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Under  Tex.   law  unincorporated  voluntary  association  may  sue  and  be 

sued  In  Its  capacity  as  association 261 

Where   it  appeared   that   the   right   of  action   was   In   one   other   than 

plaintiff,   complaint  was  demurrable 2tl 

Amendment  of  complaint.  In  which  proper  beneficiaries  were  desig- 
nated plaintiffs,  did  not  state  new  cause  of  action  so  as  to  ren- 
der  It  subject  to  plea  that  it  was  outlawed 286 

Mere   changre  of   party   to  suit   does   not    chanere   cause   of   action   and 

render  amended  declaration  subject  to  statute  of  limitations 287 

Under  Acts  Pa,  May  1,  1905,  providing  that  bond  shall  be  furnished 
for  protection  of  state  upon  execution  of  road  building  contract, 
a  clause  In  such  bond  undertaking  to  protect  laborers  and  ma- 
terialmen and  giving  them  right  to  sue,   is  void SSO 

In  the  absence  of  any  statutory  prohibition,  a  bond  Indemnifying  a 
state  may  be  written  so  as  to  give  protection  to  third  parties 
furnishing  labor  or  materials  on  account  of  contract,  to  secure 
performance  of  which,   such   bond   was  executed 880 

Under  Pa.  Laws  suit  to  dissolve  company  must  be  brought  by  com- 
monwealth or  by  suit  to  which  Insurance  Commissioner  is  party..   880 

Husband,  who  paid  liens  occasioned  by  contractor's  default  In  work 
on  house  owned  by  his  wife,  sustained  pecuniary  loss  within 
meaning  of  terms  of   contractor's  bond.   Indemnifying   hunband....   860 

Right  of  action  for  damages  for  tort  Is  not  assignable,  consequently 
Insurer  after  payment  obtains  no  rights  against  wrong-doer  under 
an  assignment   from  owner 886 

In  action  against  telegraph  company  for  damages  for  failure  to  trans- 
mit message  which  would  have  stopped  payment  of  check,  payee 
and   not   drawer  Is  proper  party  plaintiff 886 

Action  against  wrong-doer  by  Insured  and  insurers,  which  had  paid 
loss,  did  not  constitute  a  separable  controversy  authorising  re- 
moval   to   federal   court 426 

Under   Okla   Constitution,    Insurance   Commissioner   may    sue    to    forfeit 

charter  of  corporation  without   Intervention  of  county  attorney...   488 

Standard  mortgagee  clause  does  not  take  effect  as  contract  with 
mortgagee  until  original  contract  has  been  terminated  by  vlola- 
latlin  of  mortgagor 485 

PARTNERSHIP. 

Company  having  Issued  policy  in  name  of  P  could  not  question  right 

of  partners  to  recover  for  loss 61 

Administrator  of  deceased  partner  could  Join  with  other  members  of 

P  In  suit  on  policy  Insuring  P  property 61 

P  has  Insurable  Interest  In  property  acquired  from  P  with  P  funds...     61 

PAYMENT. 

[See    Evidence;    Premium:    Settlement;    Waiver.] 

In  action  by  assignee  of  a  claim  for  Insurance,  evidence  as  to  pay- 
ment by  other  companies  Is  Inadmissible    29 

Receipt  attached   to   extension   note   but  neevr  delivered   to   insured    Is 

no  evidence  of  payment    114 

Where  company   without  any   misconduct  on   part   of  beneflclary    paid 

loss,  it  could  not  recover  such  payment  on  the  ground  of  mistake.   189 

A  draft  is  not  P  until  it  is  paid   18S 

Execution  of  premium  loan  certificate  is  not  cash  P  within  Kan.  non- 
forfeiture law   190 

Denial    of   liability   waives   proofs   of   death    and   provision    stipulating 

time   for   pasrment    252 

That  agent  furnished  money  for  P  of  insured's  premium  was  Imma- 
terial        806 

Acceptance  of  checks  and  notes  by  agent  and  their  subsequent  P  con- 
stituted a  good  P   S81 

Transaction  by  which  money  was  advanced  to  assured  by  bank  on  se- 
curity of  pledge  of  stock  by  stockholders  was  a  payment  of  as- 
sured's  money  entitling  it  to  recover  from  liability  company   896 

PBNAIiTT. 

[See  Statutes.] 
Sec   7068   Mo.   R.   S.   1909  providing  for  penalty  is  penal  and  does  not 

bind   courts  of  another  state    5 

Where  amount   of  verdict    Is   substantially   less   than   amount   sued   for, 

no  P  will   be  allowed    81 
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SUktute  providing  for  P  relates  solely  to  matter  of  procedure  and  has 
no  extra  territorial  effect   S8 

P  proYided  for  in  Arkansas  laws  may  not  be  recovered  for  refusal 
to  pay  excessive  claim:  however,  in  computing  amount  of  claim, 
debt  of  insured  under  independent  contract  should  not  be  de- 
ducted         68 

Under  Ark.  law  where  insured  claimed  a  stated  amount  and  company 
pleaded  set-off  which  was  admitted  by  insured,  it  was  proper  to 
allow  statutory  penalty 69 

Louisiana  law  providing  for  penalty  has  no  retroactive  effect M 

Formal  demand  of  pasrment  is  unnecessary  to  entitle  insured  to  stat- 
utory P  where  company  evinced  and  refused  to  pay  after  it  under- 
stood payment  was  demanded 86 

It  was  within  power  of  Texas  legislature  to  amend  law  penalising 
foreign  company  so  as  to  apply  both  to  foreign  and  domestic  com- 
panies       184 

Demand    is   necessary   to   recovery   of   statutory   P   under   Texas   laws. 

even  though  such  demand  would  be  Ineffectual   184 

Where  society  has  waived  forfeiture  and  both  local  lodge  and  western 
council  had  advised  payment  of  loss,  company  was  liable  for  stat- 
utory P  for  vexatious  refusal  to  pay   286 

Act  Ark.  1906,  p.  807.  providing  for  P,  does  not  apply  to  benefit  so- 
ciety        277 

In  action  for  P  for  violation  of  anti-rebate  law  it  was  not  error  to 
refuse  proof  or  rule  of  company  against  rebating  to  mitigate 
amount  of  P   366 

In  action  to  recover  statutory  P  for  .rebating  it  is  no  defense  that  the 
Informant  gave  to  the  person  who  made  the  application  money 
with  which  to  induce  the  violation   866 

Action  for  a  statutory  P  Is  a  civil  action  in  debt  and  the  amount  of 

P  is  properly  fixed  by  Jury  866 

"Or  other  Insurance."  as  used  In  Mo.  St.  providing  for  P  for  non-pay- 
ment of  claims,  does  not  apply  to  Indemnity  insurance   889 

FEBSONAIi  PROPERTY. 

[See  Mortgage;    Policy;   Risk.]  . 

PHYSICIAN. 

[See  Evidence;    Medical    Examiner;   Statutes;    Witnesses.] 

Insured  may,  by  agreement,  waive  In  advance  Incompetentcy  of  phy- 
sician to  testify    124 

Agreement  that  contents  of  proofs  of  death  may  be  used  as  evidence 
by  company  does  not  amount  to  a  waiver  of  incompetentcy  of  P 
to    testify    184 

Where  proofs  of  death  .furnished  by  P  who  attended  insured,  con- 
tained disclosures  of  privileged  Information,  such  disclosures  were 
inadmissible  as  against  beneficiary   124 

Aspiration  of  chest,  as  a  matter  of  law.  is  a  surgical  operation 129 

Statements  by  P  In  proofs  of  death  are  made  as  agent  of  beneficiary 

and  are  binding  on  beneficiary  as  admissions 164 

Statement  that  applicant  had  not  consulted  P  and  he  had  not  been 
afflicted  with  any  disease  Is  not  rendered  false  by  reason  of  appli- 
cant having  consulted  P  for  eczema 191 

Answer  to  question  as  to  consultation  with  P  constituted  a  warranty..  202 

Whether  question  "how  long  since  you  were  attended  by  a  P?"  means 

"how  long  since  you  were  last  attended."   is  for  jury 202 

Thai    applicant    had    undergone    operation    8    years    before    application. 

which  operation  had  Impaired  his  health,   was  material    288 

Treatment  for  headache  at  office  of  P  does  not  constitute  a  consulta- 
tion with  a  P  or  amount  to  a  treatment  for  an  "ailment"    242 

In  order  to  constitute  a  consultation  with  P.  or  a  treatment  for  an 
ailment,  the  disorder  must  have  been  of  a  substantial  nature  and 
not  a  functional  temporary  Indisposition   241 

"How   long   since  you   were   attended    by  a  physician"    Is   not  open   to 

construction  that  It  called  for  first  time  applicant  was  attended . .   268 

Statutes   making   communications   to    P   privileged    inure    to   benefit   of 

beneficiary 266 

Right    to   object   to    testimony   of   P   as    to   privileged    communications 

may  be  waived;  such  waiver  binds  beneficiary   266 
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By  olaiminir  that  release  waa  signed  upon  P  statement  that  insured 
died  from  consumption,  plaintiff  thereby  waived  privilege  of  ob- 
jecting to  P  testimony  as  to  cause  of  Issured's  death    SI6 

Where  evidence  showed  that  insured  had  undergone  operation,  it  was 
harmless  to  permit  P  to  testify  to  such  fact  SI4 

"When  did  you  last  consult  P?"  has  reference  only  to  last  consulta- 
tion    S8t 

Insured  is  not  bound  by  statements  of  P  In  letter  to  company;  how- 
ever, letter  was  admissible  for  impeachment  purposes   SOI 

Osteopath  is  "regularly  qualified  P"    S14 

Certificate  of  P  made  without  an  examination  of  Insured  held  incom- 
petent to  show  that  Insured  consulted  a  physician   407 

Warranty  as  to  freedom  from-  disability  and  that  applicant  had  not 
received  medical  treatment  did  not  have  reference  to  temporary 
ailments   122,  40t 

PHYSICIAN'S  DEFENSE  COMPANY. 

PLACE  OF  CONTRACT. 

[See  Lex  Loci:   Policy.] 

PLATE  GLASS  INSrRANCE. 

[See  Policy.] 

PLEADING. 

[See  Practice.] 

Proof  of  waiver  may  be  made  under  allegratlon  of  performance 2 

Complaint  falling  to  allege  that  company  agreed  to  Insure  property 
In  new  location  was  not  sufficient  where  complaint  did  not  attempt 
to  plead  new  contract  but  relied  upon  waiver  of  conditions  of 
original  contract 11 

Complaint  considered  and  held   to   have  alleged  that  plaintiff  had  an 

insurable  interest  In  property  covered  by  policy  sued  on IS 

Answer  setting  up  facts  showing  that  company  by  reason  of  dissolu- 
tion could  never  comply  with  laws  of  admission  was  a  plea  in 
bar   20 

In  action  on   agent's  bond,   complaint   was   not   insufflclent   for   failing 

to  specify  policies  Issued  in  violation   of  law S7 

Having  sued  on  policy  plaintiff  could  not  recover  upon  theory  of  oral 

contract  to  insure 56 

Reference  may  not  be  made  to  exhibit  to  supply  by  Inference,  matters 

that  should  have  been   pleaded 60 

Whether  there  had  been  misconduct  on  part  of  appraisers  was  matter 
of  defense  at  law,  and  it  was  therefore  proper  to  sustain  de- 
murrer to  cross  bill  setting  up  misconduct  of  appraisers 63 

Complaint  alleging  agreement  to  renew  policy  upon  its  expiration  for 
same  period  and  same  conditions  upon  same  property  is  sufficient 
as  against   demurrer 66 

Waiver  Is  affirmative  defense  and  must  be  pleaded  to  be  available...     60 

In  action  on  policy  Insuring  real   property  value   need  not   be  alleged 

under  Mo.   valued  policy  law 71 

Complaint  on  policy  should  allege  value  at  time  of  fire.  Insurable  in- 
terest, and  that  loss  was  due  and  payable 72 

Existence   of  other  Insurance   is  matter  of  defense   and   not   available 

unless  P 73 

Defense  of  want  of  consideration  where  policy  was  reduced  to  writ- 
ing is  not  available  where  not  raised  by  verified  plea 78 

Provision  of  policy  that  property  shall  be  considered  as  personal  prop- 
erty is  defensive  and  to  be  available  must  be  P 73 

Allegation  of  ownership  at  time  of  Issuance  of  policy  followed  by 
allegation  that  property  "so  owned  by  plaintiff  was  burned"  suffi- 
ciently alleges  ownership  at  time  of  loss 77 

Defenses  allowed  by  Sec.  64,  Ch.  125.  W.  Va.  Code  1906,  are  not  to  be 

made  by  plea  in  abatement 79 

Allegation  that  copy  of  by-laws  was  delivered  to  Insured  at  time  of 
Issuance  of  policy  is  sufficient  allegation  that  they  were  In  force 
at   that    time 82 

Allegation  that  company  insured  plaintiff  on  "their  stock  of  mer- 
chandise" sufficiently  alleges  ownership 85 
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Complaint  by  trustee  In  bankruptcy  should  allege  that  his  appointment 
was  made  subsequent  to  loss,  since  his  qualification  prior  to  that 
time  would  have  rendered  policy  void  because  of  change  of  in- 
terest         87 

Although  Joint  action  may  not  be  brought  against  several  underwrit- 
ers contracting  separately,  amendment  of  pleading  should  be 
allowed  after  verdict  setting  out  single  cause  of  action  as  against 

one  of  underwriters 89 

Provision   for   forfeiture   for   false  swearing  as  to  any   matter  relating 

to  loss   Is  afflrmat  1  ve  defense 91 

Allegation  of  ownership  at  time  of  issuance  of  policy  is  sufflclent  to 
show  insurable  Interest  at  time  of  loss,  as  ownership  is  presumed 

to  continue 98 

Where  P  did  not  allepo  that  agent's  attempt  to  represent  conflicting 
interests  was  without  consent  of  Interested  parties  It  was  not  sub- 
ject   to    demurrer 93 

Where   complaint    alleR-es   oompllanee.    reply  alleging  waiver  of   certain 

conditions  Is  departure 95.   354 

Proof  of   possession  at   time   of  application  is  prima  facie  evidence  of 

title  where  complaint  describes  risk  as  "his  (plalntlfTs)  propert3r".      97 
In  action  to  recover  excess  assessments  pleadings  may  not  be  amiended 

so  as   to   Introdiiff^   nc-n-    '-mmo    r.f  action 108 

Defense  of  alteration   «•(    p. .!!(>•   niusi    l)e  specially  pleaded 106 

Evidence  of  waiver  or  estoppel  may  be  given  under  allegation  of  per- 
formance, but  where  non-performance  has  been  admitted  waiver  or 

estoppel   rould   not   be   proven  under  such  allegation 117 

Allepratlons  of  reply  belnpr  uncontroverted  must  be  taken  as  confessed.   117 
Plea  setting  up  misrepresentations  and   allepring  that  same  were  '"made 
with    actual    Intent     to    deceive"     Is    sufflclent    defense    under    Sec. 

4572    Ala.   Code    1907 188 

Allegation   that   facts   misrepresented    Increased   the  risk   without   aver- 
ring  facts  from   which  such   conclusion  Is  deduclble  Is   Insufficient.   188 
Under   general   denial    It   was  permissible   to  prove  a  contract   different 

from    that    relied    upon    in    complaint 189 

Allegation  of  delivery  of  promissory  note  In  payment  of  flrst  premium 

Is  sufflclent  as  an  allegation  of  waiver  of  prepasrment  in  cash 141 

In    action    against    reinsurer,    reinsurance    contract    was    not    basis    of 

action  and   was   not   a  necessary   exhibit 158 

In  action  against  reinsurer,  plaintiff  was  not  bound  by  terms  of  rein- 
surance  contract    merely    because    he    put    In   evidence    defendant's 

answer    containing    such    contract 164 

Application   Is  unnecessary   exhibit    In   action   on   policy 154.  286 

Where  execution  of  contract  has  not  been  denied  by  verified  plea,   its 

execution   will    be    taken   as   admitted 164 

Where  action  to  recover  on  policy  failed,  plaintiff  could  not  recover 
premiums  paid  by  him.  no  claims  for  same  being  made  In  com- 
plaint       169 

Complaint  alleging  that  premiums  were  paid  upon  representations  by 
agent   that   company   would"pay   dividends  after   certain   time   held 

sufflclent   to  entitle   plaintiff  to   recover 171 

Although  waiver  was  not  pleaded,  no  prejudicial  error  was  committed 
by  permitting  testimony  to  show  waiver  where  no  motion  was 
made   for   more    speclflc   allegations,    and    no    request    for   further 

time  was  made 175 

Foreign  law  must  be  pleaded  to  be  available  as  defense 182 

Notwithstanding  provision  of  policy  limiting  agent's  authority  to  col- 
lection  of  flrst  premium.   It  was  competent   to  allege  that  he  had 

authority   to   collect   premiums   generally 184 

Indictment  for  acting  as  agent  without  license  was  not  defective  for 
falling  to  allege  that  society  was  a  company  subject  to  insurance 

laws    209 

Complaint   for  damages  for  failure  to  deliver  policy,  held  sufficient  to 

state  a   cause  of  action      216 

In  action  on  contract  partly  In  parol  and  partly  In  writing,  the  con- 
tract will  be  treated  as  a  parol  contract  and  It  is  therefore  un- 
necessary to  set  out  copies  of  writings  as  exhibits 216 

Allegation  that  Insured  "engaged  in  the  occupation  of  bartender  in  a 
saloon"   sufficiently  alleges  engagement  in  the  sale  of  intoxicating 

liquors    221 

Where    written    application    is    not    alleged    to    have    been    accepted   in 

writing,    presumption   Is   that   acceptance   Is  verbal 88^ 
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Application,  though  referred  to  In  policy  and  made  part  thereof,  need 

not  be  set  out  as  an  exhibit SSI 

Where  written  application  is  accepted  orally,  auch  application  need 
not  be  filed  as  an  exhibit  in  action  on  the  contract  thus  consum- 
mated   SSI 

Date  of  issuance,  as  shown  by  certificate  set  out  as  an  exhibit,  con- 
trols  averment   of    complaint SSI 

Alleeration  that  by-law  was  annulled  by  strlklnir  same  out  of  laws  of 

society  is  a  mere  conclusion S46 

Allegation  in  reply  that  society  knew  through  agent  that  Insured  was 
driver  of  beer  wagon  did  not  show  knowledge  that  insured  was 
engaged   "in  sale  of  spirituous  and  malt  liquors  as  a  beverage"..   250 

Under  prayer  for  accounting  to  ascertain  whether  assessments  were 
Justified.  plaintifT  was  not  entitled  to  an  accounting  concerning 
all   of  society's   affairs S6S 

To    put    in    issue    falsity    of   warranties.    It    was    not    Incumbent    upon 

plaintiff  to  file   reply 261 

In  absence  of  showing  that  Order  of  Owls  was  fraternal  benefit  so- 
ciety, court  would  not  pass  upon  constitutionality  of  N.  Y.  law 
prohibiting  agents  from  soliciting  for  fraternal  benefit  societies 
without    license S64 

Reply  alleging  that  questions  In  application  were  never  asked  is  not 

departure   S71,  111 

Allegation  that  defendant  was  fraternal  order,  and  Incorporated,  and 
maintained  insurance  department,  suflSciently  alleges  capacity  to 
issue  policy  sued  on 276 

Where  It  appeared  that  right  of  action  was  In  one  other  than  plaintiff, 

complaint  was  demurrable S8S 

Allegation  of  breach   of  conditions  of  contract  without  alleging  facts 

upon  which  such  conclusions  were  based,   renders  P  demurrable..  S84 

It  is  not  error  to  overrule  motion  for  change  of  venue  because  com- 
plaint failed  to  show  Insured's  residence  where  such  fact  Is  shown 
by   afl^davit SOS 

Company   could   set  up   in  defense   that  insured's  Injury  was   orchitis, 

excepted  risk,  although  not  so  named  in  complaint SOS 

Allegation  in  reply  that  agent  falsely  recorded  answers  Is  not  depart- 
ure      816 

That  foreign  company  was  not  authorized  to  do  business  Is  a  matter 

of  defense  and  should  have  been  pleaded SSI 

Conditions  of  policy,  performance  of  which  are  made  condition  prece- 
dent to  recovery,  are  upheld  by  courts  and  must  be  alleged  and 
proven  before  recovery  can  be  had 866 

Statement    of   claim    for   penalty   under   III.    Anti-rebate   law   was   not 

insufficient  In  falling  to  allege  that  discrimination  was  unjust....  866 

Complaint  in  action  on  burglary  policy  should  have  alleged  that  money 
was  abstracted  by  the  use  of  tools  from  both  the  safe  and  Inner 
steel  burglary  proof  chest 874 

Where  answer  set  up  new  matter,  plaintiff  should  have  been  ruled  to 

reply    88T 

Complaint  to  recover  money  alleged  to  have  been  wrongfully  converted 
held  to  have  stated  a  good  cause  of  actlon-at-law  but  Insufficient 
as  a  bill  In  equity S9S 

Liability  company,  under  general  denial,  could  show  that  money  paid 

by  assured  on  Judgment  was  not  paid  In  good  faith 814 

A  plea  of  performance  in  complaint  cannot  be  considered  as  a  plea  of 

non- violation  of  prohibitory  clause  of  policy 408 

Where  violation  of  law  was  pleaded  as  a  defense  it  was  unnecessary 
for  insurer  to  plead  that  such  violation  of  law  contributed  to 
injury   411 

Information    held    to    have    sufficiently    charged    offense    of    obtaining 

money  under  false  pretenses 484 

Answer  setting  out  that  policy  had  never  gone  into  effect,  and  cross- 
complaint  setting  up  claim  for  premium,  should  be  construed  to 
mean  that  company  claimed  a  right  to  have  unpaid  premium 
deducted   if  policy  were  sustained 480 

FLEDGB. 

Guarantee  deposit,  given  on  account  of  Banker's  Life  policy,  may  not 

be  used   to  pay  assessments 110 

Policies  payable  to  estate  of  bankrupt  and  available  only  by  surrender 
If  payment  of  premiums  be  continued,  where  not  assigned  In 
writing,  are  not  such  security  as  can  be  construed  as  collateral..  888 

1912-M 
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Wbere  contract  of  pledge  provided  that  pledgee  should  keep  property 
insured,  pledgee  was  liable  for  same  In  absence  of  any  subaequent 
agrreement  on  part  of  pledgor  to  pay  for  same 407 

Verbal    contract   pledging   policies,    accompanied    by   their   delivery.    Is 

valid  as  against  pledgor's  trustee  In  bankruptcy 4SS 

Provisions  of  contract  by  which  policies  were  pledged,  held  to  have 
been  broad  enough  to  cover  every  conceivable  obligation  created 
by   pledgor 487 

POISON. 

[See  Accident  Insurance;  Policy.] 

POUCEMAN'S  REUlfiF  ASSOCIATION. 

[See  Assessment  Companies;   Fraternal   Benefit  Orders.] 

POUOT. 

[See   Certificate;    Constitution   and   By-Laws:    Contract;    Statutes.] 

P  will  be  construed  in  sense  in  which  Insured  had  reason  to  under- 
stand It,  but  must  be  construed  so  as  to  give  effect  to  language 
used,  unless  by  reason  of  ambiguity  or  craft  It  Is  calculated  to 
mislead    Insured 4 

Average  clause  Is  primarily  Intended  to  apply  to  factories  or  store- 
houses, contents  of  which  are  covered  by  blanket  P S 

Store  closed  for  noon  hour  was  "not  actually  open  for  business"  within 

meaning  of  Iron-safe  clause 6 

P  Insuring  stock  of  goods  and  fixtures  Is  entire 6 

Where  policy  Is  unambiguous  its  terms  must  be  given  effect 

7.    68.   81.   242.    25S.   295,   804.   376 

Doubtful  terms  In  P  are  construed  most  favorable  to  Insured 

20.  48.  128.  148.   198,  804.   881.  888.  868,  406.  409 

Courts  do  not  favor  forfeitures  and  will  oonstrue  contracts  to  prevent 

them  If  same  can  be  done  without  doing  violence  to  contract 

66,    177,   885.   888 

Oonstruotlon  of  P  is  for  court,  policy  being  in  writing 107,  258 

Stipulation  for  appraisement  as  oondltlon  precedent  to  maintenance  of 
action  is  valid,  and  action  brought  before  appraisement  Is  prema- 
ture           T 

Where  P  required  proofs  to  be  made  within  €0  days  and  stipulated 
that  loss  should  not  become  payable  until  €0  days  after  delivery 
of  same,  company  could  demand  appraisal  at  any  time  within 
60  days  after  delivery  of  such  proofs 7 

"By  explosion  of  any  kind"  does  not  refer  to  agency  producing  ex- 
plosion, but  has  reference  to  kinds  of  material  that  exploded 9 

Exception  of  loss  from  explosion  '*un1ess  fire  ensues"  means  "unless 
fire  follows  after  or  as  a  consequence  of  the  explosion."  Conse- 
quently fire  which  precedes  explosion  Is  not  embraced  In  excep- 
tion          9 

Warranty  by  Insured  that  he  would  obtain  concurrent  policy  In  a  cer- 
tain other  company  does  not  violate  standard  policy  law 18 

Warranty  by  Insured  that  he  has  P  In  another  company  on  Identical 
property  concurrent  In  form  and  amount  Is  valid  and  untruth 
avoids  recovery 17 

"Inventory**    defined 28 

Iron-safe  clause  held  to  be  a  reasonable  provision  and  valid 21 

"Three-fourths  value"  and  "Iron-safe"  clauses  attached  to  policy 
should  be  construed  according  to  same  rules  as  other  contracts 
are  construed 88 

Provision  In  rider  for  the  pairment  to  mortgagee  of  any  loss  that 
might  be  "due  the  assured"  had  reference  to  Insured  and  not 
the  mortgagee,  and  where  there  was  nothing  due  Insured  there 
was  no  greater  right  In  the  mortgagee 24 

Assignee  of  policy  Is  '*the  Insured"  within  meaning  of  clause  provid- 
ing that  If  "the  Insured"  procure  other  Insurance  there  can  be 
no  recovery 84 

Whether  lightning  clause  was  attached  to  P.  such  P  being  lost  at  the 
time  of  suit,  was  for  jury  under  the  evidence 81 

"Loss  caused  directly  or  Indirectly  by  Invasion  •  •  or  for  loss  or 
damage  occasioned  by  or  through  earthquake."  does  not  exclude 
loss  caused  directly  by  earthquake 88 

'*OocasloBod"  as  used  In  earthquake  clause  Is  equivalent  to  "caused".     28 
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"Stock  of  merchandise"   does  not  Include  "furniture  and  fixtures"....     SS 
"Insured"  as  used  in  P  issued  to  warehouseman  has  reference  to  such 

warehouseman  and   not  owner  of   aroods  Insured S8 

Provision  for  forfeiture  for  increase  of  hazard  is  valid 41 

Provision    for    forfeiture    for    procurance    of    other    Insurance    without 

consent  of  company  is  valid 41 

Fire  P  is  contract  of  indemnity  and   recovery  may  not  be  had  where 

policyholder  has  no  insurable  Interest  or  suffers  no  loss 4S 

P  of  fire  Insurance  is  personal  contract  and  assiernment  of  same  with- 
out   company's    consent    Is   insufficient    to   vest    any    rights    In   as- 

sigmee    42 

To  allow  proof  of  an  estoppel  does  not  annul  provision  of  standard  P 

or   eliminate   it   from   contract 46 

" additional  Insurance  permitted"  {fives  the  privi- 
lege of  unlimited  insurance 47 

"Within  60  days  after  the  fire"  means  within  60  days  after  the  fire 
has  terminated  or  abated  to  such  an  extent  that  an  inspection 
may  be  had 6S 

Although  application  provided  for  forfeiture  for  non-payment  of  pre- 
mium note,  condition  of  P  that  when  any  premium  note  has  not 
been  paid  company  may  terminate  policy  on  notice  to  insured,  the 
contract  Is  modified  so  as  to  make  notice  a  necessary  condition 
of    forfeiture S4 

P  of  insurance  Is  a  contract  between  the  parties  and  does  not  become 

operative  until  acceptance  of  application 64 

P  payable  to  "the  estate  of  M*'  is  an  open  P  protecting  interests  of  any 

parties  having  pecuniary  Interest  in  property 66 

P  insuring  building  and  furniture  therein  is  an  entire  contract  and  If 
void  as  to  one  is  wholly  void / 16 

P  will  be  construed  with   reference  to  the  relation  of  the  parties  and 

the  character  and  situation  of  the  property  insured 66 

Purpose  of  iron-safe  clause  is  to  enable  parties  to  ascertain  stock  on 
hand  at  time  of  loss.  Failure  to  comply  therewith  so  as  to  show 
measure  of  loss  is  cause  for  forfeiture 67 

Conditions  in  P  may  be  waived  by  conduct  of  company   through   Its 

agents 68 

Company  may  not  set  up  condition  of  policy  inconsistent  with  the  appli- 
cation        67 

Although  insurance  contract  may  rest  In  parol,  such  contract  was  not 
enforcible  unless  all  essential  elements  of  contract  have  been  agreed 
upon 6* 

Where  there  was  no  meeting  of  minds  as  to  time  of  commencement  of 

risk  there  was  no  sufficient  parol  contract  of  Insurance 60 

Where  there  was  no  meeting  of  minds  as  to  how  Insurance  should  be 
apportioned  as  between  several  items  there  was  no  oomplete  parol 
contract   60 

Provision   that   "appraisers  together   shall   then  estimate  and  appraise 

loss**  does  not  require  them  to  view  property  together 6S 

Iron-safe  clause  establishes  condition  subsequent,  non-compliance  with 

which  bars  recovery 64 

"Stock  of  grain"  in  Insured's  warehouse  held  to  have  Included  bran....     66 

Mortgage  clause  attached  to  P  making  loss  payable  to  mortgagee.  Is  a 
separate  contract   with  mortgagee 76 

"Total  loss"  defined 79 

Written  provisions  control  printed  provisions  of  policy 81 

Vacancy  clause  Is  valid 84 

Provision  of  forfeiture  for  use  of  petroleum  "of  greater  Inflammability 
than  kerosene  oil  of  U.  S.  standard  (which  last  may  be  used  for 
light  and  kept  for  sale)"   construed 86 

*'Vold"   means  voidable 81 

Fire  P  Is  contract  of  Indemnity 86 

Conditions  of  P  will  not  be  extended  by  Implication  to  cover  matters 
not  within  meaning  thereof  construed  according  to  usual  meaning 
of  words  used 90 

Provision   for   forfeiture    If   foreclosure    proceedings   be    commenced    is 

valid 90 

Vacancy  clause  does  not  apply  where  at  time  of  issuance  of  P  prem- 
ises were  vacant 97 

Non-waiver  agreement  has  reference  only  to  acts  done  pending  ad- 
justment         98 
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"Together    with    the    surplus    then    apportioned    by    the    society    $6i4" 

bound  the  company  to  apportion  that  amount 107 

Where  P  did  not  authorise  Increase  of  premiums  and  no  reference  was 
made  to  articles  of  Incorporation  or  by-laws  the  policy  was  an 
old  line  level  premium  contract  notwithstanding  the  company  was 
organized   on   assessment   plan 109 

Parties  may  stipulate  place,  according  to  laws  of  which  contract  shall 

be    construed 109 

Provision  of  P  that  no  agent  has  power  to  modify  or  waive  its  condi- 
tions is  notice  to  Insured  of  the  limited  authority  of  such  an  agent 
in   this  respect 112 

Where  P  Issued  by  foreign  company  does  not  make  laws  of  home  state 

part  of  contract  by  reference,  such  laws  do  not  enter  Into  contract  112 

Limitation  of  amount  of  Industrial  insurance  is  not  a  limitation  as  to 

all  other  insurance '. lit 

Date  named   in   policy  and   not   date  of  delivery   determines   time   for 

payment  of  annual  premium 114 

Insured  held  to  have  right  to  convert  term  P  Into  limited  payment  P 
by  payment  of  second  premium  on  anniversary  of  date  of  delivery, 
notwithstanding  that  an  earlier  day  was  fixed  as  time  for  payment 
of  premiums 116 

Although  P  provides  for  payment  of  fixed  sums  at  definite  Intervals  it 
Is  an  assessment  contract  if  provision  is  made  for  levy  of  assess- 
ments to  meet  any  deficit  that  may  occur 115 

Where  it  was  compulsory  on  association  to  levy  assessments  on  all 
policyholders  to  make  good  Impairment  of  emergency  fund,  the 
contract  was  an  assessment  contract 116 

Although  P  will  be  liberally  construed  in   favor  of  Insured  courts  will 

not  undertake  to  make  contract  for  parties 118 

P  speaks  contract   between   parties   and    its  terms  may   not   be  va»ied 

by  extrinsic  evidence 121 

Condition  of  policy  that  insured  must  have  been  in  sound  health  when 
policy  was  issued  amounts  to  nothing  more  than  a  representation, 
the  falsity  of  which  would  render  P  void  only  if  matter  misrepre- 
sented contributed  to  death,  under  Sec.  6987  Mo.  R.  S.  1909 124 

Agreement  that  contents  of  proofs  of  death  may  be  used  as  evidence 
by  company  does  not  amount  to  a  waiver  of  incompetency  of  phy- 
sician to  testify 124 

Where  policy  stipulated  that  statements  In  application  in  absence  of 
fraud  should  be  deemed  representations,  such  statements  under 
rule  that  uncertainties  are  resolved  in  favor  of  insured,  are  repre- 
sentations even  though  application  recited  that  statements  were 
made  as  Inducement  to  Issuance  of  P 128 

Under  provision  for  forfeiture  of  premium  for  breach  of  policy,  com- 
pany was  not  entitled  to  forfeit  premiums  paid  after  such  breach.  129 

It  is  within  the  power  of  the  legislature  of  a  state  to  prescrtbe  the 

forms  and  conditions  of  policies  issued  within  such  state 141 

Where  company  Issues  policy  providing  for  loan  of  money  on  security 
thereof  it  cannot  successfully  contend  that  such  agreement  is  not 
a  part  of  insurance  contract 142 

Wis.   St.   requiring  that  policy  shall  contain  table  of  value   to  age  of 

96  years  is  not  unfair  or  unreasonable 142 

••Assessment"   and  "Old  Line"   policies  distinguished 148 

Character  of  contract  is  determined  by  terms  of  contract  regardless  of 

name  of  policy  or  character  of  company  Issuing  it 148 

Where  face  of  P  shows  old  line  contract,  stipulation  on  back  providing 

for  additional  aasessments  is  nugatory 148 

Where  policy  has  been  Issued  In  a  certain  state  the  right  to  assign  such 

policy  within  such  state  Is  regulated  by  laws  of  such  state 161 

Incontestable  clause  constituted  agreement  limiting  time  within  which 

company  must,  If  ever,  test  validity  of  policy 154 

Foreign  company  doing  business  in  Pa.  may  Issue  policies  containing 
provisions  prescribed  by  laws  of  home  state  not  inconsistent  with 
Sec.  25  Acts  Pa.  1911 166 

Under  Sec,  26  Acts  Pa.  1911.  prescribing  standard  form  of  life  P. 
foreign  company  may  not  issue  policies  providing  for  return  of 
premium  with  interest  where  age  has  been  misstated,  but  P  must 
stipulate  that  the  assured  may  recover  amount  that  premium 
would  have  purchased  at  correct  age 167 

Provision  prohibiting  agent  from  modifying  terms  of  P  does  not  apply 

to  conditions  relating  to  inception  of  contract 159 
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That  wife  waa  named  beneficiary  In  application,  alone,  would  not  en- 
title her  to  recover  where  P  contained  facility  of  payment  clause.   161 

Life  Insurance  P  Is  not  contract  of  indemnity  but  contract  to  pay  money 

upon  death  of  insured 178 

Life  insurance  P  is  contract  for  life  and  not  merely  one  for  period  cov- 
ered by  last  periodical  premium 178 

Life  insurance  P  continues  in  force  during  llf*  of  insured  and  can  only 

be  terminated  by  breach  of  duties  Imposed  by  contract 178 

"Month"  means  calendar  month 180 

Provision  of  P  fixing  place  of  contract  has  no  application  to  action 
predicated  upon  breach  of  contract,  not  involving  construction  of 
Its    terms 182 

Life  Insurance  P  Is  not  merly  contract  for  indemnity,  but  is  contract 

to  pay  certain  sum  in  event  of  insured's  death 186 

Approval  of  risk,  and  executing  and  mailing  of  P  constituted  contract 

binding  from  date  of  mailing 188 

Provision  of  P  that  members  shall  share  in  surplus  profits  Is  not  vio- 
lated by  acceptance  of  premium  note  instead  of  cash 187 

Provision  of  P  limiting  authority  of  agent  is  valid 188 

One  who  accepts  P  limiting  authority  of  agent  is  charged  with  notice 

of  such  limitations 188 

Life  P  Is  not  testamentary  paper 188 

Straight  life  policies  are  non-negotiable  choses  in  action,  and  are  as- 
signable      189 

Under  facility  of  pajrment  clause,  no  suit  can  be  maintained  except  by 

executor   or   administrator 191 

No  difference  Is  made  between  old  line  company  and  fraternal  benefit 

societies  In  construing  provision  of  P 191 

The  word  "may,"  as  used  with  reference  to  payment  of  disability  bene- 
fits, should  be  read  as  "shall" 197 

Evidence  considered  and  held  to  show  that  member  was  "destitute  of 
means  of  support"  within  meaning  of  by-laws,  entitling  him  to  sur- 
render   policy 198 

Provision   for  payment   to   "widow,    heirs   or  such    beneficiaries    as   are 

designated"   applies  to  widow  and   heirs  disjunctively 214 

An  oral  contract  of  Insurance  Is  valid 217 

Constitution,  by-laws  and  other  writings  affecting  rights  of  parties  are 

to  be  liberally  construed  to  promote  objects  of  organization 217 

Provision  of  by-laws  that  misrepresentation  In  application  shall  be 
cause  for  forfeiture,  effectually  writes  application  Into  policy  as 
part   thereof 221 

C<mtract  of  Insurance  Is  not  complete  until  Issuance  of  P,  unless  ex- 
pressly provided  otherwise 287 

Where  policy  covers  period  antecedent  to  actual  date  of  policy,  recov- 
ery may  be  had  for  loss  occurring  between  time  risk  attached  and 
date  of  policy. 287 

Place  where  final  act  occurs  Is  situs  of  contract  notwithstanding  P 
stipulates  that  state  where  company  Is  domiciled  shall  be  place  of 
contract   289 

Provision  for  delivery  while  In  sound  health  is  for  purpose  of  protect- 
ing company  against  change  of  physical  condition  between  time  of 
application  and  delivery  of  P 248 

Policy  Issued  by  benefit  society,  providing  for  payment  of  level  rate  of 
premium  and  promising  payment  of  a  stipulated  benefit,  is  an 
ordinary  life  insurance  contract 243 

••Physical   Inability"  defined 298 

Where  death  results  from  natural  and  probable  consequences  of  In- 
sured's act  It  Is  not  accidental 293 

Where  application  Is  set  out  In  P  It  Is  duty  of  Insured  to  know  that 

representations  therein  are  true 294 

Death  resulting  from  voluntary  exertions  Is  not  accidental 296 

"Voluntary  exposure"   defined 296 

•'Riding  as  a  passenger  in  an  elevator"  construed 297.  440 

Provision  of  policy    limiting  time   within  which   suit   may  be   brought 

Is   legal 298,  809 

"Necessarily  and   continuously   confined"   construed 299 

Stipulation  that  no  waiver  could   be  made  unless  signed   by  president 

is  valid 802 

Provision  of  P  Indemnifying  against  Injury  "which  caused  at  once  and 

continuously  after  accident  total  disability"  construed 804 
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Words  "at  once"  and  "Immedlatelsr"  are  adverbs  of  time  and  not  causa- 
tion, and  do  not  mean  reasonable  time t04 

Renewal  of  P  does  not  constitute  new  contract t07 

Sunstroke  resultlnflr  from  exposure  to  sun  Is  not  "sunstroke  due  to  ex- 
ternal, violent  and  accidental  means" SOS 

Provisions  of  accident  P  are  construed  most  stronerly  In  favor  of  Insured  316 

"Roadbed  of  any  railroad"  means  all  that  part  of  ri^ht  of  way  which 

may  be  swept  by  rollinir  stock S17 

Owner  of  cargo  held  to  be  the  "assured"  in  open  policy  of  marine  in- 
surance taken  out  by  owner  "for  the  account  of  whom  it  may  con- 
cern." and  Insurer  upon  payment  of  loss  was  subrogated  to  owner's 
rights  against  colliding  vessel S19 

"Safely  stored  at  outside"  construed 820 

Where  rider  contained  words  "the  terms  and  conditions  of  this  form 
are  to  be  regarded  as  substituted  for  those  of  the  policy,"  the 
Insurer  could  not  rely  upon  conditions  of  P S21 

"Stranding  while  in  tow"  does  not  cover  loss  where  master  unjustifiably 

cuts    tow    loose tS2 

P  issued  to  Insured  "as  frelghtfrr.  bailee,  or  common  carrier,  or  for  ac- 
count of  whom  It  may  concern:  loss,  if  any.  payable  to  him  or  or- 
der"   construed 828 

••Valued  P"  and   "open  P"  distinguished 82S 

"Goods  Insured  are  valued   (premium  included)   as  per  form  attached" 

constitute    P  a  valued   P 324 

Word  "Invoice"  in  marine  P  held  to  have  had  reference  to  invoice  re- 
quired   by   revenue    laws 824 

Where  credit  indemnity  policy  Insured  accounts  of  such  customers  only 
as  had  a  mercantile  rating,  there  could  be  no  recovery  for  loss  on 
customer  not  embraced  In  the  class  covered  by  the  policy 334 

Fidelity  bond  providing  that  "the  employe  can  perform  other  duties 
than  those  properly  belonging  to  the  position"  covers  all  duties 
consistent  with  the  object  for  which  the  bond  was  given 338 

•'The  company  will  defend  all  suits  brought  against  assured  or  will  set- 
tle same  at  Its  own  cost  unless  it  shall  elect  to  pay  the  Indemnity 
provided  for"   construed 358 

Fidelity    policy   will    be    liberally    construed   to   accomplish    purpose   of 

contract    362 

Failure  to  give  notice  within  time  specified  in  policy  does  not  operate 
as  forfeiture  unless  giving  notice  is  expressly  made  a  condition 
precedent     368 

Provision  of  policy  that  It  could  not  be  varied  except  by  written  con- 
sent of  company,  is  notice  to  policyholder  of  limitation  upon  au- 
thority  of  agent 364 

Conditions  of  P.  performance  of  which  are  made  conditions  precedent 
to  recovery,  are  upheld  by  courts  and  must  be  alleged  and  proved 
before  recovery  can  be  had 865 

P  Indemnifying  employer  against  liability  Is  an  Insurance  contract  and 

will  be  construed  most  favorably  to  assued 376.  388 

Failure  of  foreign  company  to  comply  with  laws  entitling  It  to  do  busi- 
ness In  state  does  not  relieve  it  from  liability  on  policies  Issued 
therein    386 

P  payable  on  death  of  Insured  but  containing  clause  for  payment  of 
certain  amount  at  end  of  stipulated  period  Is  an  "Insurance  on  his 
life"  within  meaning  of  income  tax  act  (Eng.)  entitling  him  to 
deduct  amount  of  premium  from  his  assessment 391 

Rider  providing  that  policy  should  cover  "losses  sustained  by  and  lia- 
bility for  any  claim"  modifies  policy  so  as  to  entitle  assured  to 
recover  for  liability  without  showing  actual  loss 894 

"Collision"    Is  striking  against  another  object   whether  that  object  be 

In  motion  or  not 406 

"Employed  In  violation  of  law"  cannot  be  construed  to  mean  "know- 
ingly or  negligently  employed  In  violation  of  law" 429 

P  Indemnifying  against  loss  does  not  Indemnify  against  liability 432 

"Fraud  or  dishonesty  amounting  to  embezzlement"  as  used  in  fidelity 

bond  construed 488 

"Contract  of  Indemnity"  and  "contract  to  pay  a  legal  liabllitjr"  distin- 
guished     434 

Provision    of    P    excepting   liability    until    elevators    were    completed    is 

valid      440 

Where    boy    Inserted    head   Into   elevator  shaft    far   enough    to   have   It 

struck,  he  was  In  the  shaft  within  the  meaning  of  the  P 440 
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POLICYHOLDERS. 

Relationship  of  participating  P  to  company  Is  like  that  of  stockholders 

of  a  corporation  to  the  corporate  entity It4 

POLIC7  BEGISTm. 

[See  Affent] 

Business  of  an  Insurance  asent  Is  not  a  profession  and  entries  made  by 
such  agent  In  P  were  not  made  "In  the  ordinary  coursa  of  pro- 
fessional conduct" 17 

Bntries  In  P  not  being  verifled  by  any  one  knowing  facts  recited  there- 
in are  inadmissible  to  prove  terms  of  lost  policy,  such  entries  being 
in  nature  of  self-serving  declarations 27 

PBAOnOB. 

[See  Ehridence;  Pleading.] 

Where  plalntlfT  alleged  that  proofs  of  loss  had  been  furnished,  company 
was  entitled  to  bill  of  particulars  setting  forth  facts  concerning 
making  of  such  proofs 1$ 

Amendment   of  pleadings  after  case   has  been  remanded  to   show  an 

estoppel   is  unavailing t4 

Defense  of  limitation  of  action  cannot  be  raised  for  the  first  time  on 

appeal    BO 

In  action  to  recover  excess  assessments  pleadings  may  not  be  amended 

so  as  to  Introduce  new  cause  of  action lOt 

Under  general  denial  It  was  permissible  to  prove  a  contract  different 

from  that  relied  upon  In  complaint 1S9 

Amendment  of  summons  and  pleadings  held  to  have  related  b«!<dc  to 
date  of  service  of  summons  and  that  action  waa  not  barred  where 
statutory  limitation  had  expired  at  time  of  amendment  but  not  at 
time  of  service  of  summons 146 

Where  policy  was  not  Incorporated  In  bill  of  exoeptions  errors  in  ad- 
mission of  evidence  and  giving  of  Instructions  based  upon  provi- 
sions of  policy  will  not  be  considered 220 

Where  reply  set  up  refusal  to  receive  assessments,  it  was  necessary  to 
prove  such  refusal  to  establish  prima  facie  case 241 

It  was  within  discretion  of  court  to  permit  introduction  of  evidence 
showing  that  proofs  of  loss  were  filed,  after  defendant's  motion 
for  verdict  because  It  had  not  been  shown  that  proofs  were  made..  27S 

Right  of  company  to  continue  case  after  filing  bill  of  Interpleader 281 

Although   question   of  waiver  was  not   raised   by   pleadings,    it    having 

been  litigated,  there  was  no  error  in  submitting  question  to  jury..  SIS 

By  tendering  matters  of  defense  not  appearing  In  the   record  proper 

company  Is  charged  with  having  made  a  full  appearance S71 

Actions  on  Insurance  policies  are  transitory  and  courts  must  take  juris- 
diction thereof  without  reference  to  place  of  contract  or  residence 
of    beneficiary 871 

Liability  company,  under  general  denial,  could  show  that  money  paid 

by  assured  on  Judgment  was  not  paid  in  good  faith 394 

PBEmUlC 

[See  Agent;  Estoppel;  Policy;  Waiver.] 

Kan.  Laws  1909.  ch.  168.  regulating  and  controlling  P  rates  Is  a  valid 

exercise  of  police  power S 

Where,  after  loss,  company  demanded  payment  of  premium  note  not 
knowing  of  such  loss,  such  demand  did  not  constitute  waiver  of 
forfeiture  where  policy  provided  that  risk  was  suspended  during 
time  any  premium  note  remained  due  and  unpaid 11 

Note  given  by  insolvent  for  insurance  for  term  of  years  was  not  pay- 
ment but  merely  evidenced  debt,  and  receiver,  retaining  benefits  of 
such  insurance,  was  chargeable  with  cost  thereof  for  period  of 
continuance  after  his  appointment 19 

Unconditional  delivery  of  policy  Is  waiver  of  prepayment  of  P 82 

Question  to  agent  as  to  whether  or  not  P  had  been  paid  to  him  was 
properly  excluded  since  negative  answer  would  not  necessarily 
have  determined  whether  or  not  P  had  been  paid  to  company....     82 

Under  reduction  clauee  mutual  company  was  liable  to  pay  such  pro- 
portion of  amount  insured  as  the  rate  named  bore  to  prevailing 
rate    of   stock    companies 40 
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Prepayment    of    P    Is    not    a    condition    precedent    as    company    may 

through  Its  aflrent  extend  credit  for  P 49 

Provision  for  forfeiture  for  non-payment  of  P  note  when  due  is  valid.     S4 

Althougrh  application  provided  for  forfeiture  for  non-payment  of  P 
note,  condition  of  policy  that  when  any  P  note  has  not  been  paid 
company  may  terminate  policy  on  notice  to  insured,  the  contract 
is  modified  so  as  to  make  notice  a  necessary  condition  of  for- 
feiture         54 

Making  application  for  insurance  creates  obligation  to  pay  even  though 

application  contains  no  express  promise  to  pay 7S 

Wh«re  company  agreed  to  look  to  agent  for  P,  fact  that  such  agent 
had  not  paid  P  was  no  defense  to  action  on  policy.  Company's 
remedy  was  to  sue  agent 75 

Where  knowledge  of  forfeiture  was  not  obtained  until  after  loss,  re- 
tention of  P  after  acquiring  knowledge  furnished  no  foundation 
for   charge   of   waiver 9S 

Acta  Kana  1912,  ch.  6,  state  insurance  rate  law.  is  constitutional 9S 

P  paid  by  Insured  on  policy  on  his  life  payment  to  himself  were  not 

in  fraud  of  creditors 104 

There  being  nothing  in  the  contract  authorizing  payment  of  P  for 
less  than  three  months  and  dividend  due  insured  being  less  than 
that  amount,  company  was  not  bound  to  apply  such  dividend  to 
payment  of  P 108 

Where  policy  did  not  authorise  increase  of  P  and  no  reference  was 
made  to  articles  of  incorporation  or  by-laws,  the  policy  was  an 
old  line  level  P  contract  notwithstanding  the  company  was  or- 
ganized on  assessment  plan 109 

Where  policy  provided  that  Its  terms  could  not  be  varied  by  any 
agent,  cashier  of  local  office  had  no  authority  to  extend  time 
for  payment  of  P Ill 

Where,  after  giving  notice  of  forfeiture  If  the  premium  were  not 
paid,  company  extended  time  for  payment,  It  was  not  Incumbent 
on  company  thereafter,  under  N.  Y.  Laws  requiring  notice  of  for- 
feiture,  to  give  further  notice 112 

Non-payment  of  P  note  forfeits  Insurance  as  such  note  merely  extended 
tlm«  for  payment  of  P 114 

Receipt  attached  to  extension  note  but  never  delivered  to  Insured  is  no 

evidence   of    payment 114 

Date   named  In  policy  and   not  date  of  delivery  determines  times  for 

pasrment  of  annual   P 114 

Sec.  656  Ky.  St..  prohibiting  discrimination  as  between  Insurants  of  the 
same  class,  was  only  intended  to  secure  equity  between  policy- 
holders having  equal  rights  and  would  not  prevent  company  from 
changing  premium   rates 120 

To  establish  defense  of  non-payment  of  P,  burden  was  upon  company 
to  prove  non-payment  of  same  and  that  notice  of  forfeiture  had 
been  mailed  as  provided  by  N.  Y.  Laws 121 

Insured  suing  In  equity  to  recover  P  paid  was  obll^d  to  do  equity, 
and  therefore  having  received  protection  he  could  not  equitably 
demand   refund   of   P 121 

Provision  for  forfeiture  for  non-payment  of  P  means  only  voidable  at 

option  of  company  and  may  be  waived 128.  127 

Under  provision  for  forfeiture  of  P  for  breach  of  policy,  company  was 

not  entitled  to  forfeit  P  paid  after  such  breach 129 

In  action  to  recover  P  paid  on  ground  that  contract  delivered  did 
not  comply  with  o^al  contract  made  with  agent,  letter  of  general 
agent  explaining  policy  delivered,  and  showing  that  It  was  different 
from  that  agreed  upon  In  oral  contract,  was  suflScient  to  go  to 
Jury  on  question  of  whether  or  not  the  two  contracts  differed....   129 

In  action  to  recover  P.  upon  Introduction  of  application  by  company, 

plaintiff  could  show  that  it  was  void  for  fraud  or  otherwise 129 

In  action  to  recover  P.  whether  written  application  signed  in  blank, 
or  parol  agreement  with  agent,  constituted  contract  of  parties 
was  for  jury 180 

In  action  to  recover  P  paid,  whether  or  not  applicant  accepted  policy 

Is   question   for  Jury 130 

In  action  to  recover  P  paid  company  could  not  say  that  It  did  not 
receive  the  money  paid  while  repudlattnjr  the  agreement  on  which 
It   was   paid 131 

Agreement    of   agrent    to    hold    P    note    until    policy    was    approved    and 

accepted  by  applicant   Is  binding  on   company 131 
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Refusal  of  aM9lgnee'»  husband  to  pay  P  note  until  day  of  Insured's 
death  did  not  render  assignment  Invalid,  the  net  P  having:  been 
paid  by  a^nt  to  company ISt 

Where    insured    retained    policy,    he    was    estopped    to    deny    liability 

on  P  note 184 

Where  company  made  custom  of  allowing  soliciting  agents  to  accept 
notes  for  payment  of  first  premium  and  charged  net  premium  to 
agent's  personal  account,  the  acceptance  of  such  a  note  by  an 
agent  constituted  payment  of  P 140 

Bvidence  considered  and  held  to  show  delivery  of  policy  and  pay- 
ment  of   P 140 

Allegation    of   delivery    of    promissory    note    in   payment    of   first    P    Is 

sufllcient  as  an  allegation  of  waiver  of  prepayment  in  cash 141 

In  action  by  assignee  to  rescind  policy  and  recover  P  paid  by  as- 
signor, there  could  be  no  recovery  where  assignee  made  »uch  pay- 
ments knowing  facts  upon  which  action  for  rescission  was  based..  ISO 

Unconditional   demand    for   payment   of   P    note    waives    forfeiture   for 

non-payment  of  such  note 180 

Failure  to  return  P  upon  learning  of  misstatement  in  application  is 
waiver  of  such  misstatement  and  furnishes  no  defense  to  Insured 
In  action  on  P  note 187 

Failure  of  applicant  to  examine  policy  and  reject  same  If  not  what  he 
contracted  for.  Is  equivalent  to  an  acceptance,  and  precludes  him 
from  avoiding  liability  on  P  note  on  ground  that  It  differed  from 
policy  applied   for 187 

That  policy  on  life  of  wife  was  made  payable  to  her  estate  instead  of 
to  her  husband  would  furnish  no  defense  In  action  against  hus- 
band on  P  note  where  he  permitted  wife  to  retain  policy 187 

Custom    of    allowing   80    days    after   maturity    for   payment    of   P   does 

not  bind  company  to  accept  P  after  that  time 187 

Where,  under  terms  of  policy,  P  are  payable  at  home  oflSoe.  company 
may  discontinue  custom  upon  notice,  or  by  sending  agent  to 
collect    P 188 

Omission   to  note  forfeiture  on  policy  register  In   no  way  affected   the 

question    of   forfeiture 188 

Retention  of  draft  held  not  to  amount  to  a  waiver  of  prompt  payment..   188 

Orace  allowed  for  payment  of  P  does  not   apply  to  time   for  payment 

of    extension    note 148 

Non-payment    of    P    note,    und^r    federal     court    rule,    works    absolute 

forfeiture  of  policy 148 

Failure  to  notify  ln«iir«-d  of  amount  of  dividend  applicable  to  reduction 

of  P  is  waiver  of  forfeiture  for  non-payment  of  P 148 

P  note  executed  upon  condition  that  It  would  not  become  effective 
until  acceptance  of  application  is  not  negotiable.  An  endorsee 
knowing  of  such   condition   was  not  innocent  purchaser 144 

Where,  at  time  of  lapse,  company  had  In  its  possession  an  accumu- 
lated reserve  on  such  policy.  It  was  Its  duty  to  apply  such  reserve 
to  payment  of  subsequent  P 140 

Incontestable   clause   held    not   to   apply   to   defense   of   non-payment    of 

P  or  to  defense  of  abandonment 140 

Where  part  of  fourth  P  was  paid  by  note,  insured  was  entitled  to 
have  extended  Insurance  computed  upon  basis  of  reserve  after 
payment  of  four  P  less  Indebtedness  against  policy  by  reason 
of  any  unpaid   P 140 

Policy  issued  during  time  N.  T.  St.  was  in  effect^  requiring  notice  of 
forfeiture  to  be  given,  is  deemed  to  have  been  executed  subject 
thereto  and  could  not  be  forfeited  without  notice 147 

Amendment  of  N.  Y.  Law,  requiring  notice  of  forfeiture,  so  as  to  pro- 
vide that  actions  on  forfeited  policies  must  be  Instituted  within 
two  years,  impairs  contract  evidenced  by  policies  issued  prior  to 
such    amendment 147 

Rights  of  part  its  to  contract  are  measured  by  policy,  and  assessments 

may  not  bo  Increased  where  policy  makes  no  provision  therefor...    14  8 

Company  has  burden  of  proving  that  assured  authorised  it  to  appl.v 
money  In  Its  hands  to  payment  of  policies  on  lives  of  wife 
and    mother 150 

Where  P  note  wnj"  t^xet^uifd  upon  condition  that  it  would  not  be  valid 
unless  a  policy  were  issiied.  recovery  on  such  note  could  not  be 
had  where  Isauance  of  policy  was  not   shown 160 
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Where  policy  prohibited  agents  from  modifying  contract,  a^rreembnt  of 
a«ent  that  P  miflrht  be  paid  on  anniversary  of  day  of  delivery  in- 
stead of  date  of  policy  is  not  binding ISS 

Where  policy  recites  that  It  Is  a  N.  Y.  contract  to  be  construed  ac- 
cordingly to  laws  of  such  state,  notice  of  forfeiture  for  non-pay- 
ment of  P  as  is  provided  for  by  N.  Y.   Laws,  must  be  given  to 

effect    forfeiture ISS 

Burden  is  on  company  to  prove  giving  of  notice  of  forfeiture  provided 

for  by  N.  Y.   Law 15S 

Instruction  in  action  to  recover  P,  where  defense  was  that  policy  issued 

was  less  in  amount  than  that  applied  for,  held  erroneous 16S 

Where  agent,  who  procured  application,  paid  P  to  company  he  is 
subrogated  to  rights  of  company  and  may  maintain  action  against 

Insured  for  such  P ISS 

Evidence  considerbd  and  held  that  payments  of  P  out  of  community 

property  were  not  in  fraud  of  wife 1S7 

Credit  is  presumed  to  have  been  given  where  policy  delivered  without 

prepasrment  of  P 169,  29S 

Guarantee  deposit,   given  on  account  of  Banker's  Life  policy,  may  not 

be  used  to  pay  assessments 160 

Delivery   of  policy    together  with   P  receipt   Is  binding   contract,   even 

though  assured  gave  only  note  for  P 160 

To  establish  that  acceptance  of  note  constituted  rebate.  It  was  in- 
cumbent   on    assured    to    prove    that    such    consideration   was    one 

not  specified  in  policy ISO 

Where  company  obligated  itself  to  pay  P  after  Insured  became  dis- 
abled. Insured   had  reasonable   time  after  such  disability  to  make 

proofs  of  such  fact  to  company 161 

Mich.    Law    providing    for    grace    for    payment   of    P    does    not   entitle 

insured  to  grace  In  payment  of  P  note 164 

Receipt  for  P  held  to  have  constituted  Initial  contract  which  con- 
trolled stipulation  of  policy  subsequently   Issued 16S 

Where  action   to  recover  on   policy   failed,   plaintiff  could   not  recover 

P  paid  by  him.  no  claim  for  same  being  made  In  complaint 160 

Complaint  alleging  that  P  was  paid  upon  representation  by  agent 
that  company  would  pay  dividends  after  certain  time  held  suffi- 
cient to  entitle  plaintiff  to  recover 171 

Whether  proposition  to  make  loan  to  enable  Insured  to  pay  P,  made 
after  time  for  paying  P,  was  waiver  of  prompt  pai^ment,  is  ques- 
tion of   fact 1T» 

Where   policy   provides    that   P   shall    be   paid   before    stipulated    day, 

time  becomes  of  essence  of  contract ITS 

Waiver  of  forfeiture  for  non-payment  of  P  by  offer  of  loan  Is  operative 

for  reasonable  time  thereafter 172 

Commuted  P  constitutes  sufllclent  payment  of  P  within  Mo.  non-for- 
feiture    law 178 

Where  right  to  extended  insurance  was  created  by  payment  of  three 
P,    it    was    not   lost    by    failure   to    pay    note    given    on    account    of 

subsequent  P 17 J 

Where   P  was  paid   to   agent  and  agent   failed   to  remit   to  company. 

policy  will  be  treated  as  In  force 175 

Where  excess  paid  into  safety  fund  was  applicable  to  future  assess- 
ments,   assessment    made    while    safety    fund    exceeded    specified 

amount  was  Illegal 176v  182 

Indulgence  on  part  of  company  in  extending  time  for  payment  of  P 
does   not    waive    forfeiture     for   non-payment   at    time    when   same 

should    be    paid 178.  170 

Measure  of  damages  for  breach  of  policy  contract  is  sum  of  all  pre- 
miums paid    with    interest 182 

Where  company  has  possession  of  funds  applicable  to  reduction  of 
assessments     it    cannot    declare     forfeiture     for    non-payment    of 

assessment    18* 

Where  applicant  had  been  compelled  to  pay  to  innocent  holder  of 
negotiable  P  note  he  could  recover  amount  from  company  where 

policy  tendered  was  not  as  applied  for 182 

Any  error   in  submitting  issue  as  to   authority  of  agent  to  collect   P 

other  than  first  was  harmless  where  P  Involved  were  first  P 184 

Agreement  of  agent  that  P  may  be  paid  within  sixty  days  Its  waiver 
of  condition  of  policy  that  same  shall  not  take  effect  until  P 
is  paid 186- 
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Bxecution    of    P    loan    certificate    !■    not    caah    payment    within    Kans. 

non-forfeiture  law 190 

Company   may   properly    compromise    claim    for   services    by    crediting 

complainant  on  his  policy 190 

Annotation:     "Power  of  legislature  to  regulate  life  insurance  rates"...  19S 

In  action  on  P  note,   it  is  no  defense  that  maker  has  never  had  an 

opportunity  to  be  initiated  into  order 284 

Custom   of   accepting   premiums   after   due   date   is   waiver   of   prompt 

payment   270.  296 

That  aflrent  furnished  money  for  payment  of  insured's  P  was  Imma- 
terial        30e 

Where  insured  withdrew  wages  and  there  were  no   funds  In  hands  of 

paymaster  to  pay  his  P  insurer  was  Justified  in  lapsing  policy.. S09.  816 

Whether  P  was  paid,  under  evidence,  was  for  jury 81t 

Where  insured  executed  order  on  paymaster  and  then  before  first  In- 
stallment of  P  became  due,  withdrew  all  of  wages  and  left  service 
of  company  Insurer  was  not  liable 817 

Where   P   were   calculated   upon   wrong  basis    insured    was   entitled    to 

recover  excess 82B 

Surety   could    recover   for  premiums   for  full    period    for   which    it  was 

subject    to   liability 827 

To  recover  additional  premiums  on  account  of  Increased  payroll  it  is 
incumbent  on  liability  company  to  prove  that  additional  compen- 
sation was  paid  to  the  class  of  employes  Insured 828 

Cancellation  of  note  by  agents  at  request  of  Insured  that  such  note 
might  not  appear  as  an  indebtedness  on  latter's  books,  and  agree- 
ment to  pay  premiums  quarterly  was  not  a  cancellation  of  the 
Indebtedness  evidenced  by  such  note 888 

Letter  Including  "I  promise  to  pay  you  or  your  order  the  first  annual 
P  amounting  to  $53"  Is  a  negotiable  Instrument  within  meaning 
of   N.   T.   Law 88« 

Agreement  of  general  agent  that  company  would  look  to  local  agent 
for  payment  of  P  note,  local  agent  having  represented  that  note 
would  not  have  to  be  paid,  was  beyond  his  authority  and  without 
consideration    S4t 

That  policy  was  not  of  the  character  which  agent  represented  it  would 

be  is  a  sufllcient  defense  to  action  on  P  note 856 

Where  policy  expressly  provided  that  no  condition  thereof  could  be 
waived  by  any  agent,  ansured  could  not  avoid  payment  of  P. 
baaed  on  actual  wages  paid,  on  ground  that  agent  had  told  him 
that  since  he  had  another  policy  the  amount  of  P  would  be 
a  fiat  rate 364 

Requirement  that  Insured  keep  a  wages  book  is  to  provide  for  ad- 
justment of  P  and  was  not  a  condition  precedent  to  liability 869 

Assignee  of  employers  liability  policy  is  liable  only  for  premium  based 

upon  wages  of  his  employes  after  the  assignment 376 

Surety  on  contractor's  bond  was  not  liable  to  obligee  for  renewal 
P  paid  after  default  of  contractor,  where  from  beginning  P  were 
payable  by   obligee 880 

That  agent   dealt  with   broker  as  agent   of   insured   is   not   conclusive 

proof  that  policy  was  not  Issued  upon  Individual  credit  of  broker..   380 

Agent  having  issued  policy  on  individual  credit  of  broker  could  not 
cancel  same  without  returning  P  to  Insured,  he  having  paid 
broker    880 

Delivery  of  policy  to  broker  and  his  collection  of  P  amounted  to  pay- 
ment and  precluded  agents  from  canceling  policy  for  non-pay- 
ment  of   P 880 

Acceptance  of  checks  and  notes  by  agent  and  their  subsequent  pay- 
ment constituted   a  good  pasrment 881 

Business  of  surety  company  is  not  affected  by  public  interest  and  state 

may  not  regulate  rates  which  it  may  charge 891 

Neb.    Laws    1909,    c    27,    undertaking   to   regulate    rates    that    may   be 

charged  by  surety   company.   Is  unconstitutional 391 

P  paid   by  mortgagee  In  accordance  with   stipulation   In   mortgage  are 

a  part   of  mortgage  debt 396 

Authority  given  to  agent  to  sell  notes  taken  for  P  Is  no  permission  to 

convert  proceeds  to  his  own  use 899 

Where   premium    was   based    upon    pay   roll,    statements   from   assured's 

books  of  account  wore  competent  to  prove  amount  of  P  due 409 
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Where  defendant  waa  induced  to  slgm  P  note  upon  assurance  of 
plaintiff  that  it  was  an  application  for  insurance,  there  was  such 
fraud  as  would  entitle  defendant  to  judgment  In  action  on  such 
note    '. 411 

Letter  by  company  to  applicant  canceling  policy  for  non-payment  of 
first  P  was  Inadmissible  in  action  by  agent  on  P  note  given  for 
first    premium 41t 

In  action  on  P  note  to  establish  defense  of  no  consideration,  burden 
was  on  maker  to  show  that  prepayment  in  cash  was  a  condition 
precedent  and  that  company  had  not  waived   prepayment 41S 

Where  company  waived  prepayment  in  cash,  maker  of  P  note  could 
not  avoid  liability  on  theory  that  agent's  failure  to  pay  P  In  cash 
furnished  no  consideration  for  note 41t 

Disbursements   by  administrator  for   Insurance   are  chargeable   against 

income   417 

Liability  of   third  persons   for  renewal  P  on  liability  policy  Issued  for 

his  benefit  on  application  of  another 417 

P  due  on  surety  bond  are  not  loss  contemplated  by  bond  undertaking 

to  save  surety  harmless 418 

Dividends  representing  company's  loading  of  premiums,  does  not  con- 
stitute "income  received"  within  Corporation  Tax  Act,  Sec.   38 485 

Deferred  premiums  do  not  constitute  "income  received"  within  mean- 
ing of  Sec.  38  of  the  Corporation  Tax  Act 435 

PRESUMPTION  OF  LAW. 

Title  Ib  presumed  from  possession,  and  issuance  of  policy  Is  con- 
clusive evidence  thereof  unless  Impeached 2B 

Courts  will  assume  that  Insurance  Department   has  done  Its  duty  and 

has  deposits  on  hand  to  enable  policyholder  to  collect  Insurance 48 

By     accepting     policy     assured     is     charged     with     knowledge     of     Its 

terms   119.   121,  301 

Unexplained   absence   of   eight    years    raises    common   law   presumption 

of    death 181 

Issuance  of  policy  without  prepayment  of  premium  raises  P  that  credit 

was  given,  or  prepayment  waived 15»,   295 

Policy  is  presumed  to  have  been  delivered  on  day  of  its  date  and  Is 
not  rebutted  by  statement  in  application  that  contract  shall  not 
be   effective   until    delivered 159 

Sees.  2747-8  R.  S.  Ind.  1908,  providing  that  absence  for  five  years 
raises  P  of  death,  relates  exclusively  to  settlement  of  estates  of 
absentees,  and  does  not  apply  to  action  to  recover  life  insurance...   169 

Where  person  is  shown  to  have  been  alive  at  particular  time,  P  of 
life  continues,  and  burden  of  proving  death  Is  on  party  assert- 
ing  it 170 

Courts    will    indulge    in    no    P   favorable    to    forfeiture,    and    burden    to 

establish  one  is  on  party  Invoking  it 188 

Member  of  benefit  society  is  presumed  to  know  by-laws. ..  .201,  218,  248.  249 

In  suit  on  policy,  filed  two  years  after  insured's  disappearance,  burden 

was  on  plaintiff  to  prove  death,  the  P  then  being  that  he  was  alive.   226 

Act  of  committing  suicide  alone  is  Inaufflcient  to  remove  P  of  sanity..   229 

There  is  a  P  against'  suicide  although  it  may  be  rebutted  by  a  mere 

preponderance  of  evidence 251 

AlthouRh    disappearance  for   seven   years    raises   P   of   death,    there    Is 

no  P  as  to  time  of  death 266 

Persons  applying  for  membership  in  benefit  society  are  presumed  to 
have  ascertained  limitation  upon  powers  of  officers  as  contained 
in    by-laws 274 

Where  application   is  set   out  In  policy  It   is  duty  of  Insured   to  know 

that   representations  therein  are   true 294 

P  Is  that  wound  was  not  intentionally  Infilcted 814 

P  is  available  as  affirmative  evidence 814 

PBINCIPAIi  AND  AGENT. 

[See  Agency.] 

PBINCIPAI.  AND  8UBETT. 

[See  Fidelity  Insurance.] 

Sureties  on   bond   of  Insurance  company  may   be  Joined   as  defendants 

In  action  on  policy • • !•> 

Under  bond  "conditioned  for  payment  of  any  damage  that  may  be 
awarded"  there  could  be  no  liability  against  surety  until  Judgment 
had  been  entered  on  award  as  provided  in  submission 827 


Digitized  by 


Google 


1»1«.]  INDEX  TO  DIGEST,  VOL.  XXV.  673 

Surety   could   recover   for  premiums   for   full   period  for  which   it  was 

mihject  to  liability 127 

Under  Acts  Pa.  May  1,  1905,  providing  that  bond  shall  be  furnished 
for  protection  of  state  upon  execution  of  road  building  contract, 
a  clause  in  such  bond  undertaking  to  protect  laborers  and  mate- 
rialmen and  ffivlnflT  them  riflrht  to  sue,  is  void !!• 

In  the  absence  of  any  statutory  prohibition,  a  bond  Indemnifying:  a 
state  may  be  written  so  as  to  give  protection  to  third  parties  far- 
nishlnff  labor  or  materials  on  account  of  contract,  to  secure  per- 
formance of  which,  such  bond  was  executed SSO 

Failure  of  obliir<re  to  reserve  part  of  contract  price  Is  no  defense  to 
fraud  In  action  brought  by  materialmen,  such  bond  undertaldng 
also  to  protect  materialmen StO 

"Labor  done  and  material  furnished"  as  used  In  contract  of  surety- 
ship construed tSO 

Where  no   time  for  expiration   was  stipulated   in  bond  It   continued  to 

run  from  year  to  year  upon  payment  of  annual  premiums ttl 

Bond  executed  for  consideration   Is  construed  strictly  against  surety..   SSI 

Renewal  receipts  executed  by  agent,  who  had  authority  to  Issue  bonds, 

are  binding  on  company SSS 

Under  bond  indemnifying  against  loss  no   action  will   He   In  favor  of 

insured  until  claim  against  him  has  been  paid S4S 

Under  bond  Indemnifying  against  liability  a  right  of  action  accrues  when 

claim  Is  made  against  the  indemnities S4S 

Under  bond,  providing  that  no  action  should  lie  until  loss  had  been 
paid,  payment  of  lose  was  a  condition  precedent  to  right  to  sue 
on  bond S45 

Delivery  of  bond  knowing  that  It  had  not  been  signed,  together  with 
letter  reciting  that  bond  was  "duly  executed"  Is  a  waiver  If  the 
employe's  signature S46 

Acceptance  of  separate  Indemnity  agreement  from  employe  Is  a 
waiver  of  condition  of  bond  that  It  shall  be  of  no  effect  unless 
signed  by  employe 846 

Although    employe    had    not    signed    bond    as    required,    surety    is    not 

thereby  deprived  of  any  right  of  subrogation S4S 

Where  Insurer  could  have  defeated  claim  bond  given  to  insurer  upon 

tract   of   lease »••   ti9 

Bond  binding  lessee  to  secure  lessor  against  loss  resulting  from  breach 
of  contract  of  lease  is  a  contract  guaranteeing  performance  of  con- 
tract  of   lease 849 

Obligee    in    bond    has    recourse    to    equitable    security    in    hands    of 

surety    84  9.  8B0 

Claim  against  surety,  not  reduced  to  Judgment  until  after  surety,  was 

declared   Insolvent,  was  properly  disallowed  by  receiver 860 

Under  bond  indemnifying  against  claims  for  "material  furnished" 
surety  did  not  Insure  payment  by  contractor  of  bill  for  coal 
used    In    work SBS 

Provision  of  surety  bond  "that  said  surety  shall  be  notified  in  writing 
of  any  act  or  default  •  •  •  which  may  involve  a  claim  for 
loss"  construed 8B9 

Husband,  who  paid  Hens  occasioned  by  contractor's  default  In  work 
on  house  owned  by  his  wife,  sustained  pecuniary  loss  within  mean- 
ing of  terms  of  contractor's  bond.  Indemnifying  husband 860 

Material  changes  in  building  contract  discharges  surety S79 

Where    obligee    parted    with    security    to    which    surety    was    entitled. 

surety  was  released  to  extent  of  Impairment  of  security S79 

Advancement  by  owner  to  contractor  on  personal  note  of  such  con- 
tractor, authorising  application  of  future  installments  of  contract 
price  to  reduce  same,  was  not  a  payment  within  meaning  of 
building   contract   discharging   surety S79 

Surety  on  bond  of  contractor  is  not  liable  for  amount  of  private  loan 
made  by  owner  to  contractor  which  was  used  In  performance  of 
building  contract S79 

Pasrments  to  contractor,  who.  after  default,  was  employed  to  super- 
Intend  work  of  construction,  does  not  discharge  surety 379 

Owner  Is  not  obliged  to  notify  surety  of  having  undertaken  completion 

of  work  on  default  of  surety 879 

Surety  on  contractor's  bond  Is  liable  for  premiums  paid  for  liability 
Insurance  on  employes  by  owner  who  undertook  completion  of  work 
on  default  of  contractor 889 


Digitized  by  VjOOQ IC 


574  DIGEST  OF  INSURANCE  CASES.        [Vol. 

Surety  on  contractor's  bond  was  not  liable  to  cbligree  for  renewal  pre- 
miums paid  after  default  of  contractor,  where  from  beglnningr 
premiums  were  payable  by  obliflree 380 

Money  paid  by  obligree  for  auditing  books  of  contractor  who  defaulted 

was  no  part  of  surety's  liability 880 

Payments    to    contractor    while    in    default    to    materialmen    does    not 

discharge  surety 384 

Suit  by  obligree  agralnst  surety,  making  principal  a49  well  as  persons 
who  had  filed  liens  parties  ther<>to,  is  maintainable  in  equity  with- 
out prior  payment  of  Hens  by  obligee 884 

Surety  Is  not  released  because  at  time  of  payment  of  last  installment 

of  contract  price,  the  work  wa«  incomplete 885 

Evidence  considered  and  held  that  acts  of  obligree  did  not  amount  to 

an  extension  of  time  dlscharglnsr  surety 387 

Obllsree  in  bond,  securlner  performance  of  bulldlnflr  contract,  need  not 
erive  notice  of  default  until  time  for  completion  of  work  has 
expired 887 

Surety   upon   payment    to    obligee    is    subrogated    to    the    latter's    right 

against    principal 890 

There  could  be  no  recovery  on  bond  securing  faithful  transmission  of 
money,  in  absence  of  proof  of  delivery  of  money  to  principal  by 
plaintlfT,  and  the  failure  of  the  principal  to  deliver  same 390 

Business   of    surety   company    is   not    affected    by    public    Interest    and 

«tate  may  not  regulate  rates  which  it  may  charge 391 

Neb.    Laws    1909.    c.    27.    undertaking   to    regulate    rates    that    may    be 

charged  by  surety  company.  Is  unconstitutional 891 

Payment  by  surety,  after  notice  from  state  that  unless  Judgnnent  were 
paid  Its  license  would  be  revoked,  although  execution  on  judgment 
had  not  been  issued,  was  not  such  a  voluntary  payment  as  would 
forfeit  suretsr's  right   to  reimbursement 898 

After  payment,  surety  may  recover  from  principal  notwithstanding  it 
took  bond  from  obligee  Indemnifying  It  If  Judgrment  should  be 
reversed  on  further  appeal 398 

Although  building  contract  authorized  changes  In  work  surety  Is  not 
bound  where  a  substantially  different  contract  is  made  with  third 
party  undertaking  to  complete  work 404 

Failure  of  principal  to  execute  bond  does  not  release  surety  who  has 

permitted  It  to  be  delivered  to  obligee 404 

Term  of  bond  fixed  by  statute  and  clearly  expressed  In  bond  may  not  be 
shortened  by  fact  that  county  supervisors  called  for  bond  for 
shorter   term 40S 

Where    surety    bond    is   open   to   two    constructions,    that    construction 

will  be  adopted  which  is  most  favorable  to  obligee 408 

Provision  of  surety  bond  for  notice  within  80  daye  of  principal's  de- 
fault   Is   valid 408 

Bond  conditioned  upon  payment  of  any  Judgment  recovered  Is  con- 
tingent upon  recovery  of  a  judgment 408 

Where   surety    was   dissolved   before    judgment    was    rendered    against 

principal,  there  was  no  liability  on  bond 408 

Obligee,  upon  dlseolution  of  surety,  is  entitled  to  any  collateral   given 

by  P 409 

Rule  of  strict  conatruction  In  favor  of  surety  has  no  application  to 
surety  companies  Issuing  bonds  for  consideration 409 

limitation  of  action  fixed  In  surety  bond  measures  life  of  such  bond. . .   409 

Renewal  constitutes  separate  and  distinct  contract  for  period  of  time 
covered  by  such  renewal 409 

Where  principal  refused  to  renew  contract  with  obligee,  surety  on 
bond  guaranteeing  performance  of  original  contract  was  not  liable 
for  damages  for  failure  of  principal  to  renew 409 

Parol  agreement  of  owner  to  pay  premium  on  policy  taken  out  by 
contractor,  Is  not  within  statute  of  frauds  as  constituting  a  promise 
to  pay  a  debt  of  another 410 

Surety  having  paid  judgment  against  principal  may  recover  payment 

of  principal  even  though  It  held  a  bond  of  Indemnity  from  another.   415 

Surety  may  take  as  many  securities  as  It  can   get,   the  presumption 

being  that  they  are  cumulative 415 

Premium  due  on  surety  bond  Is  not  loss  contemplated  by  bond  under- 
taking to  save  surety  harmless 418 

Surety's  Indemnitor  Is  not  liable  for  expense  of  litigation  of  action  In 

which  surety  was  neither  a  necessary  nor  proper  party 418 
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Measure  of  liability  of  surety  on  sub-contractor'B  bond  where  sub-con- 
tractor defaults ' 419 

Failure   to    retain    part    of    contract    price    as    bond    required,    releases 

surety 4S0 

Failure  to  grlve  notice  of  default  of  sub-contractor  released  surety  even 

though  time  for  completion  of  contract  had  not  expired 420 

That  a  paid  surety  Is  treated  as  an  Insurance  company  does  not  rc^ 

lease  beneficiary  from  performance  of  his  part  of  contract 420 

Provision  of  Indemnity  bond  that  payment  by  surety  shall  be  con- 
clusive.   Is  Invalid 428 

That  municipal  bond  was  referred  to  in  bond  as  haviner  been  entered 
Into  under  an  ordinance  different  from  that  under  which  it  actually 
was  made  was  an  immaterial  variance 421 

Surety  on  bond  of  municipal   contractor   is   released  where   contractor 

works  employes  contrary  to  eight  hour  labor  law 425 

Bond    filed   away   under   erroneous   belief    that   it   had    been  signed   by 

principal  presented  proper  case  for  reformation 427 

Supplemental  agreement  for  obligee's  co-operation  in  work  would  not 

release   surety 427 

Surety  on  bond  of  building  contractor  is  liable  for  difference  between 
contract  price  and  actual  cost  of  construction  not  exceeding  face 
of  bond  where  contractor  defaulted  and  work  was  completed 
by  obligee 427 

"Contract    of    Indemnity"    and    "contract    to    pay    a    legal    liability" 

distinguished    484 

Under  policy  insuring  against  loss.  Insurer  was  not  liable  where  in- 
sured because  Insolvent  before  judgrment  In  favor  of  employe 
was   satisfied 484 

F&ilure  of  owner  to  procure  insurance  as  required  by  building  con- 
tract did  not  discharge  surety 441 

PBOCKED8. 

[See    Distribution.] 

PBOCBSS. 

[See  Service  of  Process.] 

PROHIBITISD  BUSnTBSS. 

[See  Occupation.] 

PROHIBITED  USE. 

[See  Use  and  Occupancy.] 

PROOFS   OF  DEATH. 

[See  Evidence;  Proofs  of  Loss.] 

PROOFS  OF   IX>S8. 

[See  Condition  Precedent;  Evidence;  Policy;  Waiver.] 

Taking  P  and  promising  payment  operates  as  a  waiver  of  iron-safe 
clause  S 

Local  agent  with  power  to  effect  Insurance  and  collect  premiums 
may  waive  P 2 

Denial  of  liability  Is  waiver  of  P 3,  4,  61.  70.  117.  101,  180.  2BS 

Evidence  considered  and  held  to  show  a  fraudulent  over-valuation  of 

both  property  lost  and  property  saved 8 

Act  of  insured  knowingly  inserting  in  P  articles  which  were  not  burned, 

and  over-valuing  other  articles  forfeits  right  of  recovery 8 

Whetbcd:  or  not  P  were  furnished  within  a  reasonable  time  is  a  ques- 
tion of  fact 14 

Carbon  copy  of  P  held  admissible  as  a  duplicate  original  without  first 
having  accounted  for  original S2 

Agent  with  authority  to  solicit  insurance,  countersign  policies  and 
collect  premiums,  has  authority  to  receive  P.  and  furnishing  same 
to  him  satisfies  requirement  that  they  be  furnished  to  company....     22 

Where   furnishing   P   is   made   condition   precedent,    action   brought   on 

IK>lioy  before  such  proofs  are  furnished,  is  premature 82 

Where  there  was  some  evidence  that  P  were  furnished,  yerdiot  la 
oonolusive   84 
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Admission  of  P  was  harmless  where  jury  were  Instructed  not  to  con- 
sider same  as  proof  of  the  fact  or  extent  of  Insured's  loss 44 

What  was  done  with  reference  to  tkllng  of  P  In  other  cases  was  Imma- 
terial and  incompetent 46 

Sworn  P  which  fail  to  show  venue  of  notary  are  amendable St 

Denial  of  liability  within  time  allowed  for  fumlshlnir  P  is  waiver 
thereof $1 

Failure  to  furnish  blank  forms  and  denial  of  liability  waivee  P 6S 

Denial  of  liability  on  additional  claim  waives  additional  P 79 

Provision  of  policy  with  respect  to  P  and  time  of  suing  do  not  apply 

to  mortgagee  claiming  under  mortgage  clause 76 

Agent  with  authority  to  settle  losses  waives  P  by  agreeing  that  com- 
pany would  pay  amount  of  loss  as  found  by  him 76, 

Receipt  and  retention  of  affidavits  furnished  by  insured  in  attempt  to 

make  P  is  waiver  of  strict  compliance  with  provision  as  to  P 80 

Act  of  company  sending  special  agent  to  visit  Insured  for  purpose  of 

agreeing  upon  amount  of  loss  does  not  waive  requirement  of  P....     83 

Adjuster  has  no  authority  to  waive  P 84 

Denial  of  liability  when  read  in  connection  with  statement  that  com- 
pany would  rely  upon  all  of  its  legal  rights  does  not  waive  P 84 

There  could  be  no  recovery  where  Insured  failed  to  make  effort  to 
obtain  duplicate  bills  as  requested  by  company  where  originals 
were  destroyed 88 

Where  policy  provides  that  loss  shall  not  become  payable  until  after 
P  have  been  furnished,  suit  may  not  be  maintained  until  after  per- 
formance of  requirement 99 

P  furnished  by  beneficiary  are  admissible  against  beneficiary  as  ad- 
missions, but  may  be  explained  or  rebutted 124 

Jury  was  justified  in  disregarding  admissions   in  P   where  same  were 

made  In  hour  of  plaintiff's  bereavement  and  were  not  read  by  her. .   184 

Where  P,  furnished  by  physician  who  attended  insured  contained,  dis- 
closures of  privileged  information,  such  disclosures  were  Inad- 
admissible  as  against  beneficiary 1S4 

Admissions   by   administrator   In  P  are   inadmissible   against   interests 

of  Insured's  estate 187 

Where  original  Insurer  reinsured  all  of  its  risks,  making  proofs  of 
loss  to  reinsurer  was  sufficient ISS 

P  must  be  made  within  reasonable  time,  where  no  time  is  stipulated 

in   policy 168 

Where  It  was  not  known  until  two  years  after  insured's  death  that 
he  had  insurance,  notice  and  proofs  furnished  within  a  few  days 
thereafter  was  sufficient 168 

P  are  admissible  solely  to  show  compliance  with  provisions  of  contract.   168 

Statements  by  physician  in  P  are  made   as  agent  of  beneficiary   and 

are  binding  on  beneficiary  as  admissions 164 

Where   company   had    Issued   several    policies.    P   furnished   under    one 

was  sufficient  to  justify  requirements  of  all 186 

Under  by-law  providing  for  payment  of  benefits  within  three  months 

It  .was  not  necessary  to  make  P  within  that  time 810 

Failure  to  make  objection  to  defects  in  P  is  waiver  thereof 816.  804 

P  put  In  evidence  by  beneficiary  may  be  treated  as  admissions 282 

Action  brought  before  liability  accrued  under  policy  is  premature......  SfV 

Refusal  to  pay  on  any  other  specific  ground  than  defect  in  P  is 
waiver  of  such  defects 804 

PBO  RATA. 

[See  Measure  of  Recovery;  Policy.] 

Average  clause  held  not  Intended  as  a  co-insurance  provision  mad 
therefore  not  violation  of  Sec  1746  Iowa  Code,  nor  in  violation  of 
Standard  policy  law 4 

Average  clause  is  primarily  intended  to  apply  to  factories  or  store- 
houses, contents  of  which  are  covered  by  blanket  policy 8 

Even  though  first  policy  became  void  upon  taking  out  second  policy 
it  should  be  considered  in  computing  liability  under  second  policy, 
which  limited  liability  to  P  part  of  whole  insurance  whether 
valid  or  not 86 

Distribution  of  loss  upon  two  parts  of  building  insured  by  both  spedflo 

and  blanket  policies 89 

Annotation:      "Applicability   of   provision   for   pro   rating   where   other 

policy  is  invalid" 100 
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PBOXIMATE  CAUSE. 

[See  Accident  Insurance;  Earthquake:  Jury;  Marine  Insurance.] 

Where   explosion,    which    broke    plalntlfTB    srlaM.    was   but   an   Incident 

of  a  Are  proceeding  It,  such  flre  was  not  P 397 

Annotation:      "Previous   diseased    conditions   as   aflectlnir   liability   for 

death  or  Injury  from  accident" 296 

To  recover  on  accident  policy  it  must  appear  that  accident  was  P  of 

injuries  complained  of St T 

Where  loss  of  sight  was  merely  hastened  by  accident,  there  oould 
be  no  recovery  under  policy  insuring  against  bodily  injuries  In- 
dependent of  other  causes 2ft 

Limitation  of  liability  to  four  weeks  for  disability  resulting  from 
paralysis  Is  applied  only  where  disability  Is  ultimate  cause  of 
paralysis    SOt 

Where  death  was  caused  by  disease  which  was  Itself  caused  by  accident 

Insurer  was  liable  on  policy  covering  death  from  accidental  means. .   814 

FUBUO  INTBBB8T. 

Granting  to  Insurance  Commissioner  power  to  examine  insurance  com- 
panics  is  within  police  power  of  state  since  business  of  Insurance 
is  Impressed  with  a  public  Interest  affecting  all  classes  of  persons 
and  property 8& 

The  business  of  Insurance  so  Involves  public  welfare  as  to  Justify  state 

regulation    98,  42^ 

Insurance  companies  are  not  classified  as  public,  but  as  private  corpo- 
rations, but  a  large  Insurance  company  Is  a  public  institution lOK 

Business  of  surety   company  Is  not   affected   by  P  and  state  may  not 

regulate  rates  which  It  may  charge 891 

PUBUO  TOVICY, 

Policy  insuring  piano  while  temporarily  left  In  house  of  ill  fame  Is  not 

against  P 1 

Where   contract   is   merely   collateral   to   an   illegal   practice   It   is   not 

against    P S 

The  highest  P  of  a  state  Is  its  statutory  law 61 

Mo.   Non-forfeiture   Law   Is  declaratory  of  P   of  state   and   annuls  all 

stipulations  in  conflict  therewith 167 

Loan   to  agent   is  not  against    P  so   as  to   defeat   company's  right   to 

recover  same 407 

RAILROAD  RELIEF  ASSOCIATION. 

[See  Fraternal  Beneflt  Orders:   Public  Policy;  Statutea] 

Where  balance  of  wages  due  Insured  were  Insufllclent  to  pay  whole 
amount  of  dues  accruing  on  first  of  month,  there  could  be  no  re- 
covery for  death  occurring  after  said  time  under  by-laws 20S 

Where  by-laws  of  R  provided  for  forfeiture  of  Insurance  upon  termina- 
tion of  employment,  action  of  time- keeper  In  retaining  assessments 
out  of  salary  after  knowledge  of  discharge  was  not  a  waiver  of 
provisions  of  by-laws 212 

Provisions  of  R  certlflcate  that  no  money  shall  be  paid  thereunder 
until  all  claims  arising  out  of  death  of  member  were  released  Is 
void  under  "Employers'  Liability  Act" 279 

Parol  evidence  Is  admissible  to  show  that  employe  accepting  benefits 
of  R  and  giving  release,  was  induced  to  so  do  by  promise  of  employ- 
ment, so  as  to  entitle  him.  to  sue  for  damages  upon  failure  of  com- 
pany to  fulfill  promise SS8 

Acceptance   of  beneflt   from    R   furnished   no   consideration    for   release 

of   claim  for  personal  Injuries. 889 

Bxecutory  agreement  to  accept  benefits  of  R  Is  not  a  release  for  claim 

for  personal  Injuries 889 

Regulation  of  R  making  acceptance  or  benefits  optional  with  employe 
is  valid  and  where  employe  accepts  such  benefits  the  employer  Is 
released  from  further  liability 889 

Maintenance  of  R  by  railroad  company  does  not  constitute  transaction 
of  insurance  business 840 

RAHiBOADS. 

[See  Common   Carrier;   Subrogations;   Wrong-doer.] 
When  all  combustible  material  in  railroad  car  is  destroyed  and  trucks 
and  steel  are  so  injured  as  not  to  be  of  use  in  rebuilding  car,  there 
is  a  total  loss Si 

1W2-87 


Digitized  by 


Google 


678  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXV 

Insurfad  may  not-  recover  for  goods  Lost  in  transitu  under  policy ^subro- 
flratlng  insurer  to  rights  against  wrong-doer  where  idonired  signed 
B/L.  giving  to  carrier  benefit  of  any  Insurance  carried . .  / 77 

Attempt  to  cross  R  track  at  place  other  than  public  crossing  is 
walking  on  roadbed  and  exposure  to  danger  within  meaning 
of  policy 808 

"Roadbed  of  any  R"  means  all  that  part  of  right  of  way  which  may 
be  swept  by  rolling  stock 81T 

Maintenance  of  relief  association  by  railroad  company  does  not  con- 
stitute transaction  of  Insurance  business t40 

Under  Mass.  law,  providing  that  when  any  railroad  company  is  re- 
sponsible for  loss  it  shall  be  entitled  to  benefit  of  Insurance  carried 
by  owner,  the  right  of  subrogation  is  taken  away  from  insurance 
companies S68 

In  action  against  R  company  for  benefit  of  Insurance  company,  evidence 

of  amount  paid  by  former  to  insured  is  Incompetent 408 

Payment  of  loss  by  Insurer  does  not  inure  to  benefit  of  wrong-doer .   4S9 

RATE  ASSOCIATIONS. 

[See  Anti-Compact   Law;   Compacts;   Statutes.] 
Under  Sec  752  Ky.  St.  authorizing  examination  by  Insurance  Commis- 
sioner, such  authority  extends  to  the  examination  of  an  R  through 
which  the  companies  fixed  rates  and  classified  risks 36 

RATIFICATION. 

[See  Agency;  Bstoppel.] 

Broker  may  insure  property  of  owner  for  tatter's  benefit  without  pre- 
vious authority,  and  such  Insurance  will  Inure  to  the  benefit  of  the 
owner  upon  subsequent  adoption  of  It,  even  after  loss 81 

Policies.  Issued  to  projected  corporation  while  not  efTeotive  at  time  of 
Issuance,  upon  R  by  corporation  upon  completion  of  organization 
became  operativi?,  as  though  originally  issued  while  corporation 
was  In  existence 87 

Contract  of  insurance  made  by  unauthorized  agent  is  not  binding  with- 
out a  R  and  such  R  must  be  made  before  loss 88 

Contract  of  unauthorized  agent  of  owner  may  be  ratified  any  time 
before  company  has  withdrawn  from  risk,  even  though  after  loss 
has  occurred 99 

Change  of  beneficiary,  after  enactment  of  by-law  reducing  amount  of 

policy,  is  R  of  such  by-law 2B4 

Although  insured  continued  to  pay  assessments  after  amendment  of 
by-laws  there  was  no  R  of  amendment  whore-  he  refused  to  sur- 
render original  certificate 268 

By   attempting   to    enforce    written    contract    company    thereby    ratified 

unauthorized  oral  modifications  thereof 864 

REBATE. 

[See  Statutes.] 

ELnowledge   of   soliciting   agent   that   he   was   giving   R   is   imputed    to 

company    154 

Company  may  not  take  advantage  of  fact  that  agent  gave  R  to  defeat 

its    policy 154 

Acceptance   of   note   for   premium    does   not   violate    N.    Y.    anti-rebate 

law    *. 160 

To  establish  that  acceptance  of  note  constituted  R,  it  was  incumbent 
on  assured  to  prove  that  such  consideration  was  one  not  specified 
In   policy 160 

N.  T.  anti-rebate  law  undertakes  to  make  companies  give  equal  terms 
to  all  persons  of  same  class.  Vice  Is  not  In  giving  R  but  giving 
of  R  not  specified  In  policy 160 

Annotation:     "Effect  of  discrimination  among  Insurants  upon  contract 

of  insurance  and   Its  incidents 192 

III.  St.  prohibiting  discrimination  between  Insurants  of  the  same  class 

is  within  the  police  power  of  the  state 865 

Provision  of  111.   anti-rebate  law  for  forfeiture   of  agents'    licenses  for 

violation  thereof  Is  valid . .' 865 

Statement    of    clam    for    penalty    under    111.    anti-rebate    law    was    not 

insufflclent   In   failing  to  allepe   that   discrimination  was  unjust 365 

In  action  for  penalty  for  violation  of  anti-rebate  law  it  was  ■  not 
error  to  refuse  proof  of  rule  of  company  against  rebating  to  miti- 
gate  amount   of   penalty 865 
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In  action    for   penalty  for   rebating   It   waa  proper   to   refuse   proof   of 

amount  of  agent'i  commissions S6B 

In  action  to  recover  statutory  penalty  for  R  It  Is  no  defense  that 
the  Informant  gave  to  the  person  who  made  the  application 
money  with  which  to  Induce  the  violation 866 

RECEIPT. 

[See  Release.] 

Premium    R    constitutes   Initial    contract,    which    controls  policy   suhse- 

quently    Issued 166 

Under  agreement  In  premium  R  that  policy  would  be  in  force  upon 
approval  of  application  until  delivery  of  policy,  company  was 
under  no  obligation  to  carry  Insurance  any  longer  than  time  of 
delivery  of  policy 166 

That  R  was  datrd  May  31.   is  some  evidence  of  payment  on  that  date.    278 

RECEIVEB. 

[See  Insolvent  Company.] 

Policy,  providing  for  forfeiture  if  assessments  are  not  paid  by  certain 
time,  becomes  absolutely  nrold  and  R  may  not  maintain  action  for 
assessments  allejfpd   to  have  accrued  thereafter 16,     16 

Note  given  by  insolvent  for  Insurance  for  term  of  years  was  not 
payment  but  merely  evidenced  debt,  and  R,  retaining  benefits  of 
such  Insurance,  was  chargeable  with  cost  thereof  for  period  of 
continuance  after  his  appointment 19 

R   of  a   corporation   has  no  extraterritorial   authority 48 

Appointment  of  R  in  bankruptcy  does  not  constitute  change  of  Inter- 
est.     No  change  of  interest   Is  effected    until   trustee   Is   named 62 

Appointment  of  R   does   not   work   change   In  either  Interest   or  title   to 

property    64 

Appointment  of  R.   Axes  status  of  all   contracts 72 

Substitution  of  R  as  plaintilT   would    not   change   cause  of  action  so   as 

to   outlaw   suit   under  policy  limitation 98 

Where  there  Is  no  apprehension  as  to  solvency  of  company,  court  of 
equity  will  consider  all  facts  before  appointing  a  receiver  or 
ordering  an  accounting  at   suit   of  policyholders 106 

Reinsurance  of  risks  and  transfer  of  reserve  fund  to  reinsurer  Is  not 
such  a  diversion  of  funds  as  will  authorize  the  appointment  of 
R    for    such    funds 207 

Reinsllranc^  of  risks  'or  a  prnctlcany  di5;*«jlved  company  and  dissent- 
ing members  Irnvinp:  hc»*n  awarded  their  proportionate  share  of 
the   accumulations,    it   was  proper   to   refuse   to   appoint   R 207 

Tender  Pa.  laws  suit  to  dissolve  comoany  must  be  brought  by  com- 
monwealth or  by  suit  to  which   Insurance  Commissioner  Is  party..    330 

Claim   npalnst  surety,   not   reduced   to  Judgment  until   after  surety  was 

declared    Insolvent,   was  properly  disallowed   by   R 350 

Liquidator  of  mutual  company  has  no  standing  In  court  to  question 
power  of  directors  to  grant  rebates  to  policyholders  or  to  distrib- 
ute   dividends 866 

Under    Neb.    laws    where    court     has    decreed    dissolution    of    Insolvent 

company  it  could   appoint   receiver  to  close  up  Ita  business 857 

In  action  by  R  to  recover  assessments,  policyholder  cannot  plead  set- 
off on  account  of  unpaid  claims 428 

REFORMATION. 

[See  Contract:  Jurisdiction;   Equity.] 

Where  policy  was  returned  because  not  In  accordance  with  applica- 
tion, action  for  loss  should  have  been  on  oral  contract,  if  any, 
and   not   to   reform  policy 12 

Where  company  waited  four  years  without  taking  steps  to  have  du- 
plicate policy  reformed,   It  had   no  standing  In  equity 44 

To  obtain  R  of  contract,  suit  must  be  brought  without  unreasonable 
delay,  and  time  begins  to  run  from  time  mistake  was  discovered 
or  could  have  been  discovered  by  use  of  due   diligence 44 

Where  property  Intended  by  parties  to  be  Insured  was  erroneously 
described,  policy  could  bo  reformed  to  express  Intention  of  parties 
without  resort  to  an  Independent  action  therefor 57 

Where  policy  was  returned  to  company  for  Indorsement,  making  losa. 
If  any,  payable  to  mortgagee's  assignee,  and  by  mistake  company 
made   It   payable  to  such  assignee  as  owner,  it  will  be  reformed..     76 
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Where  agent  thought  he  was  protecting  plaintifTs  interMt*  and  plain- 
tiff In  accepting  policy  thought  It  protected  him,  there  waa  such 
mutual   mistake   aa  Juetlfled    R 91 

Where   contracting    parties   make    mistake    In    name   of   Insured   policy 

will  be  R  so  as  to  correct  mistake % 92 

Where  applicant  states  facts  to  agent,   and  agent  falls  to  write  policy 

in  accordance  therewith  mistake   Is  mutual 9S 

Bond    filed   away   under   erroneous    belief   that    It   had   been   signed    by 

principal   presented   proper  case   for   R 417 

BBOICmCRBD  LETTEB. 

[See  Mailing.] 

RICIMBUBSlCTirKNT. 

Insurer  having  paid  loss  caused  by  wrong-doer  may  not  recover  money 
paid,  where,  after  notice  of  action  against  wrong-doer.  It  failed 
to  take  steps  to  protect  its  Interest,  and  insured  thereafter  settled 
action  for  less  than  loss  in  excess  of  Insurance 19 

Insurer  having  paid  loss  can  recover  from  insured  only  excess  which 
latter  has  received  from  wrong-doer,  deducting  expenses  of  recov- 
ery thereof S9 

Where  assessments  on  policy  payable  to  wife  were  paid  by  husband 
under  agrreement  that  he  would  be  R  out  of  proceeds,  husband 
was  entitled  to  recover  under  claim  in  nature  of  quantum  meruit 
what  he  paid,  even  though  he  failed  to  keep  up  payments 267 

Payment  by  surety  after  notice  from  state  that  unless  Judgment  were 
paid  its  license  would  be  revoked,  although  execution  on  judgment 
had  not  been  Issued,  was  not  such  a  voluntary  payment  as  would 
forfeit    surety's    right    to    R 391 

After  payment,  surety  may  recover  from  principal  notwithstanding  It 
took  bond  from  obligee  Indemnifying  it  If  Judgment  should  be 
reversed   on    further  appeal 891 

REIN8TATEMBNT. 

[See  Constitution  and  By-Laws;   Expulsion;   Fraternal  Benefit  Orders.] 

Statements    by    applicant    for    R    as    to    condition    of    health    did    not 

amount   to  warranties  but   were  mere  representations 122 

Warranty  in  application  for  R.  based  upon  original  application,  is  no 
cause  for  forfeiture  where  company  was  precluded  from  relying 
upon  statements  in  original  application .' 174 

Where  policy  provided  that  its  conditions  could  not  be  varied  by 
agreement  of  any  agent,  it  was  improper  to  admit  evidence  of 
agreement   of  agent   to   reinstate  policy   without   examination 181 

Acceptance  of  assessment  by  officers  of  local  lodge  at  time  when  In- 
sured's death  was  impaired  was  not  a  waiver  of  forfeiture,  by- 
laws providing  that  R  could  be  made  only  during  good  health 
and    forbidding   agents   to   waive    provisions   thereof 201 

Where  collector  received  an  insufficient  amount  without  objection,  the 
society  could  not  question  the  sufficiency  of  the  payment  as  affect- 
ing  the   validity   of   the   R 201 

Where  member  had  not  been  notified  of  forfeiture  for  non-pasrment  of 
assessments  as  by-laws  provided.  It  was  not  necessary  for  him  to 
furnish   certificate  of  good   health  to  obtain  R 204 

There  being  some   evidence  that  no  application  for   R  had  been  signed 

by  assured*  the  verdict  of  the  jury  was  conclusive 206 

That  application  for  R  was  signed  by  Secretary  of  local  lodge,  af- 
forded no  defense  to  society 220 

Mandamus    will    not    lie    to    compel    R    where    member    was    expelled 

substantially  In   accordance   with   by-laws 249 

Where  It  was  claimed  Insured  was  not  In  good  health  at  time  of  R, 
It  was  proper  to  permit  her  husband  to  testify  that  she  had  been 
doing  her  household   duties 267 

Unaccepted   tender  of   delinquent    assessments   made    by   third   persons 

does  not  R  Insurance 260 

Payment    of    assessments    by    collector    pursuant    to    agreement    with 

Insured,    held   to   have   effected   R 271 

That  Insured  at  time  of  R  was  111  Is  Immaterial  in  absence  of  re- 
quirement of  good   health  as  condition  precedent 273 

By-law,  providing  that  receipt  and  retention  of  delinquent  dues  In 
case  member  Is  not  In  good  health  shall  not  reinstate  him,  is 
invalid    277 
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"Bad   cold"   Is  not   such   sickness   as   would   Justify   refusal   to   reinstate 

member 278 

Act  of  officer  In  receiving  dues  from  suspended  member  in  bad  health 
Is  Insufflclenl  to  constitute  waiver,  where  officer  had  no  knowledgre 
of  member's  111  health . . 282 

Where  local  lodge  had  accepted  assessments  and  had  led  member  to 
believe  that  he  was  reinstated,  society  was  estopped  to  say  that 
he   was  not  in  good   standing 286 

BEENSUBANCB. 

[See  Contract.] 

Parol  contract  to  reinsure  must  show  meeting  of  minds  on  all  essen- 
tials of  written  contract 5 

Noticed   that    company   had   recently    re-chartered    Itself   held   to   mean 

that  company  was  a  reorganization  of  the  original  company 104 

Insurance    company    has    no    right     to    transfer    its    policyholders    to 

another  company  without  their  consent 106 

Rights  of  policyholders  where  Insurer  reinsured  its  obligations 106 

Assumption  by  old  line  company  of  risks  of  assessment  company  did 
not    change    policy    contracts    from    aJisessment    contracts    to    old 

line    policies 116 

Reinsurer  held  to  have  been  bound  by  settlement  made  by  the  com- 
pany reinsured,  under  terms  of  reinsurance  contract 162 

Offer  of  reinsurer  to  assume  risk  was  Insufficient  to  constitute  contract. 

there   being  no  acceptance  thereof 153 

Upon   acceptance    of   R    certificate,    assured    thereby    became    bound    by 

Insurance  contract 158 

One  suing  on  contract  of  R  must  prove  all   conditions  essential  under 

it  to  fix  reinsurer's  liability 158 

In   action  against  reinsurer.   R   contract  was  not   basis   of  action  and 

was  not  a  necessary  exhibit 158 

Where    original    insurer   reinsured   all    of    Its   risks,    making   proofs   of 

loss  to  reinsurer  was  sufficient 163 

Where,  at  time  of  R  contract,   the  policy  sued  on  was  incontestable. 

the  reinsurer  could  not  contest   It 164 

In  action  against  reinsurer,  plaintiff  was  not  bound  by  terms  of  R 
contract    merely    because    he    put    in    evidence    defendant's    answer 

containing  such    contract 164 

R  of  risks  is  breach  of  policy  contract 106.  181 

In  action  for  damages   for  breach   of  policy   contract,    reinsurer   which 

had  taken  over  assets  of  original  insurer,   was  liable 182 

It  Is  not  within  power  of  Insurer,  without  insured's  consent,  to  sub- 
stitute another  company  In  Its  stead 182 

Corporations  of  different  states,  having  no  charter  power  to  con- 
solidate, may  not  merge 206 

An   attempted    consolidation   of   benefit   societies,    there    being  no   pro- 
vision in  their  charters  authorizing  such  consolidation  Is  a  nullity. .   206 
R  of  risks  and  transfer  of  reserve  fund  to  reinsurer  Is  not  such  a  di- 
version of  funds  as  will  authorize  the  appointment  of  a  receiver 

for  such  funds ,' 207 

Where  defendant  society  had  taken  over  risks  of  another  society 
under  a  contract  of  consolidation,  collection  of  assessments  against 
a  policyholder  of  the  absorbed  company  would  not  estop  de- 
fendant from  denying  illegality  of  the  consolidation 207 

R  of  risks  for  a  practically  dissolved  company  and  dissenting  mem- 
bers having  been  awarded  their  proportionate  share  of  accumula- 
tions,  it  was  proper  to  refuse  to  appoint  receiver 207 

Plea  of  ultra  vires  furnished  no  defense  to  reinsurer  issuing  certificate 

of  assumption  to  person  past  age  limit  stipulated  In  its  charter....   248 
R   contract   can    only   be   incorporated   in   contracts   of  assumption   by 
direct   reference,   and  if   referred  to  only* for  a  particular  purpose 

Is  part  of  such  contract  for  that  purpose  only 244 

Whether  new  corporation  is  created  by  consolidation  of  another  cor- 
poration depends  upon  intention  of  parties 264 

Where  corporation  was  organized  to  reinsure  another  association,  and 
took  over  its  assets,  by-law  enacted  by  former  reratlnc  "mem- 
bers taken  over  from  another  society"  would  not  apply  to  mem- 
bers of  society  thus  reinsured 264 

Annotation:      Liability   of   company    on   contract   of   another   company 

which  it  has  attempted  to  absorb 291 
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Act  of  original  Insurer  ffoing  into  liquidation  is  not  an  increase  of  risk 

to   reinsurer 357 

Provision  of  R  contract  that  reinsurer  would  allow  reinsured  company 
a  per  cent,  of  erross  earningrs  to  be  applied  on  certain  notes  did 
not  constitute  unconditional  assumption  of  debts  of  reinsured 
company    400. 

To  bind  reinsurer  to  agreement  of  manager  to  pay  debts  of  reinsured 
company  burden  was  on  plalntifrfT  to  prove  authority  of  manager 
to  make  such  agreement 400 

BEJSCTION. 

[See  Policy;   Warranty.] 

Question  as  to  R.   being  among  questions  relating  to   defendant  order. 

held  to  relate  to  R  by  the  order 224 

Failure  to  disclose  that  local  examiner  of  another  society  had  given 
it  as  his  opinion  that  assured  would  be  rejected,  did  not  render 
answer  of  "no"   false 224 

Having  notice  that  applicant  had  been  previously  rejected,  company 
is  estopped  to  avoid  liability  on  ground  that  Insured  falsely  stated 
that  no  examining  physician  had  ever  declined  to  recommend  her 
for  insurance 282 

Negative  answer  to  question  as  to  previous  refusals  to  examiner  to 
recommend  application  is  false  where  examiner  for  defendant 
company  previously  refused   to  recommend  application 281 

Fftlse   statements    as    to    previous    R    is    material    within    Sec    689    Ky. 

St.    providing   that    misrepresentations    shall    not   avoid    recovery   unless 

material     269 

RBIiBASE. 

[See    Cancellation:    Receipt;    Rescission.] 

Acceptance  of  lesser  sum   in  settlement  of  an  undisputed  claim  for   a 

greater  amount  is  not  an  accord  and  satisfaction I 

Provision  of  railroad  relief  association  certificate  that  no  money  shall 
be  paid  thereunder  until  all  claims  arising  out  of  death  of  mem- 
ber were  released  Is  void  under  "Employers'  Liability  Act" 279 

Parol  evidence  Is  admissible  to  show  that  employe  accepting  benefits 
of  relief  association  and  giving  R,  was  Induced  to  so  do  by 
promise  of  employment,  so  as  to  entitle  him  to  sue  for  damages 
upon  failure  of  company  to  fulfill  promise 888 

Acceptance   of   benefit   from    relief  association    furnished   no   considera- 

Uoii  for  R  of  claim  for  personal  Injuries 389 

S>xecutory    agreement    to    accept    benefits    of    relief    association    Is    not 

a  R  for  claim  for  personal  Injuries 889 

Regulation  of  relief  association  making  acceptance  of  benefits  op- 
tional with  employe  la  valid  and  where  employe  accepts  such 
benefits  the  employer  is  released  from  further  liability 889 

Where  R  was  procured  by  fraud,  action  could  be  maintained  without 

returning    benefits    received 840 

Where    obligee    parted    with    security    to    which    surety    was    entitled, 

surety  was  released  to  extent  of  Impairment  of  security 879 

Collection  of  draft  reciting  that  It  was  in  full  payment  of  company's 

liability  constituted  an  accord  and  satisfaction 401 

Failure  to  retain  part  of  contract  price  as  bond  required,  releases 
surety 420 

Surety  on  bond  of   municipal   contractor   is  released   where   contractor 

works  employes  contrary  to  eight  hour  labor  law 426 

Supplemental  agreement  for  obligee's  co-operation  in  work  would  not 
R  surety   427 

BlEBfEDIES. 

[See  By-laws:  Fraternal  Benefit  SocietJea] 

Rights  of  policyholders  where  Insurer  reinsured  Its  obligations lOS 

Suit  to  annul   policy  lien,   where   dismissed   upon   Intimation   of   court 

that  policy  Hen  and  policy   constituted   a   single   contract,    would 

not  bar  suit  to  rescind  contract  in  toto 110 

Upon    breach    of   policy    contract    by    Insurer,    Insured    has    immediate 

cause   of   action    for   damages 182 

Where  method  of  procedure  Is  provided  by  law,  such  procedure  must 

be  followed  by  condition  precedent   to  right  to  sue 197,    249,  268 
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By-law  making  flnal  deciiion  of  tribunal  of  toclety.  1b  void 197 

Where  there  had  been  no  adver8«  decision  by  executive  committee^  an 
appeal  to  the  society's  tribunal  was  not  a  condition  precedent 
to  rlsht  to  sue S47 

Rule  requiring  member  to  exhaust  R   or   order  before  suing  does  not 

apply  where  society  has  arbitrarily  Invaded  member's  rights 249 

Where  suit  was  entered  without  first  exhausting  R  providing  by  by-laws. 
It  could  be  discontinued,  and  R  then  exhausted  notwithstanding 
lapse  of  time 264 

Denial  of  liability  on  account   of  non-membership   of  deceased    waives 

by-laws  requiring  exhaustion  of  R  before  resorting  to  courts 266 

Objection  may  be  taken  collaterally  to  proceedings  of  inferior  tribunal, 

where  aggrieved  party  has  no  other  R 278 

Judgment  of  expulsion  by  society's  tribunal  Is  not  conclusive  In  action 

by   beneficiary   on   certificate 279 

Having  presented  demand  to  tribunal  of  order,  claimant  could  not 
thereafter  sue  where  by-laws  made  decision  of  such  tribunal 
flnal     290 

Where  proceeds  were  claimed  by  insured's  personal  representative  and 
also  by  an  assignee  of  the  policy  in  another  state,  the  company 
should  have  protected  itself  by  filing  bill  of  interpleader 367 

RENSWAI^ 

[See  Agent;  Commiaslons;  Contract;  Policy.] 

Delivery  of  R  contract   to  broker,  there  being  no  application   therefor 

by  Insured  and  no  acceptance  thereof,  there  was  no  contract 19 

Renewals  of  lost  policy  are  presumed  to  have  been  on  same  condition 

as  policy  renewed 26 

Notice  to  company  at  the  time  of  issuance  of  first  policy  was  binding 

upon  it  at  time  of  Issuance  of  R 4S 

Where  local  agent  has  authority  to  Issue  policies  his  authority  extends 

to  R  of  policies  previously  issued 49 

Where  local  agent  with  authority  to  issue  policies  agrees  with  Insured 
to  renew  such  policy,  issuance  of  new  policy,  although  retained 
by  agent  for  safe  keeping,  constitutes  a  valid  contract 49 

Promise  of  local  agent  to  continue  Insurance  made  eight  months 
before  expiration  of  original  policy  with  no  payment  of  R  premium 
and  regardless  of  change  of  hazard,  is  insufficient  as  a  contract 
of   R 61 

Indifference    of   plaintiff   at    time   of   expiration   of   insurance   does   not  . 
show  an  intent  to  renew 61 

While    oral    agreement    to    renew    made    by   agent    may    be    valid,    the 

circumstances  must   indicate   apparent  authority 61 

Custom   of   local    agents   to   renew   policies   without   notice    or   request 

is   insufllcient   to  constitute   contract 66 

Complaint  alleging  agreement  to  R  policy  upon  its  expiration  for  same 
period  and  same  condltons  upon  same  property  is  sufficient  as 
against  demurrer 66 

Instruction  that  plaintiff  could  recover  only  In  event  jury  believed 
parol  contract  had  been  consummated  was  not  rendered  erroneous 
by  reference  to  custom  of  agents  as  to  R 66 

R  of  policy  constitutes  new  contract 97,  409 

Act  of  agent  attaching  renewal  receipt  to  policy  and  crediting  com- 
pany for  net  premium  held  a  binding  R 296 

R  of  policy  does  not  constitute  new  contract 807 

Renewal  receipts  executed  by  agent,  who  had  authority  to  issue  bond% 

are  binding  on  company 881 

Original  bond,  together  with  continuation  certificates,  held  to  have  con- 
stituted but  one  contract  under  which  obligee  could  recover  for 
any  loss  during  period  of  original  bond  and  renewals 881,  488 

Liability   of   third   persons   for  R   premiums  on   liability   policy    issued 

for  his  benefit  on  application  of  another 417 


[See  AlteraUons;  Policy;  Risk.] 

BEFB1S9BNTATION8. 

[See  Application:  Materiality;  Policy;  Statutes:  Warrsnty.] 

"Representations,"   defined 118 

Where  statements  in  application  are  R.  a  misstatement  will  not  avoid 
recovery  unless  knowingly  and  willfully  made  with  intent  to  de- 
ceive        128 
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Where  policy  stipulated  that  atatementa  In  application  In  absence  of 
fr&ud  should  be  deemed  R,  such  statements  under  rule  that  uncer- 
tainties are  resolved  In  favor  of  Insured,  are  R  even  though  ap- 
plication recited  that  statements  were  made  as  Inducement  to 
Issuance  of  policy 128 

Where  statements  were  merely  R.  burden  was  on  company  to  show 
falsity,  fraudulent  Intent,  and  that  policy  would  not  have  been 
Issued  had  no  fraud  been  practiced 129 

Mo.  St.,  providing  that  no  mlsreprf  r(  ntation  shall  avoid  policy  unless 
material,  applies  to  provision  of  policy  that  same  shall  not  become 
effective  If  insured  be  not  in  good  health  at  time  of  delivery 149 

"Warranties"    and    "R."    distinguished 179,  418 

Under  N.  C.  law,  providing  that  false  statements  in  application  shall 
not  avoid  policy,  unless  material,  stipulation  by  parties  that  state- 
ments therein  are  inducements  to  contract  is  without  effect 180 

Tex.  St.  providing  that  misrepresentations  shall  not  avoid  recovery 
unless  material  to  the  risk  assumed,  has  reference  to  risk  at  time 
of  Issuance  of  policy  and  not  when  death  occurs,  consequently 
existence  of  condition  that  would  have  caused  company  to  refuse 
to  Issue  policy  even  though  not  contributing  to  death  should  be 
taken   as  material  to  risk   assumed 208 

Where  there  Is  nothing  in  application  or  policy  tending  to  show  that 
statements  were  to  be  considered  as  warranties,  they  will  be 
deemed  R 258 

"R"   and  "warranties"  as  used  In  Sec.  639.   Ky.   St,  distinguished 311 

Statement  that  applicant  would  make  examination  of  books  is  promis- 
sory R  and  need  be  only  substantially  true 413 

Only  where  R  are  made  as  to  past  facts  or  where  there  Is  evidence 
of  fraud  in  making  promissory  warranties,  is  the  question  of 
good    faith   material 414 

Where   It    Is    expressly   stipulated    that    R    are    material,    they    become 

warranties    481 

BEPUBIATION. 

Insurance  company  has  no  right  to  transfer  its  policyholders  to  another 

company  without  their  consent 105 

Reratlng  of  assessments  Is  R  of  contract  and  gives  member  right  to 

recover  money   paid 266 

BESdSSION. 

[See  Contract;  Condition  Precedent:  Fraud;  Premium.] 

That  company  did  not  leam  of  forfeiture  until  months  afterward 
would  not  alter  fact  that  failure  to  return  unearned  premium  after 
notice  waived  forfeiture 11 

Return   of   unearned    premium   is    condition   precedent    to    cancellation 

of  policy 81 

To  avoid  liability  on  account  of  vacancy  company  must  return  un- 
earned preminm 88 

Where  knowledge  of  forfeiture  was  not  obtained  until  after  loss,  re- 
tention of  preminm  after  acquiring  knowledge  furnished  no  foun- 
dation for  charge  walrer 92 

In  action  to  rescind  substituted  policy  on  ground  that  agent  had 
fraudulently  concealed  fact  that  new  policy  would  be  subject  to 
lien,  it  was  not  error  to  reject  evidence  that  original  policy  was 
such  that  rates  might  be  raised 109 

In  action  to  rescind  contract  for  fraud,  exact  manner  of  perpetration 

of  fraud  need  not  be  shown  If  the  fraud  itself  be  proven 110 

Suit  to  annul  policy  Hen.  where  dismissed  upon  intimation  of  court 
that  policy  lien  and  policy  constituted  a  single  contract,  would 
not  bar  suit  to  rescind   contract  in  toto 110 

In  an  action  at  law  to  rescind  a  contract  plaintiff  must  tender  to  the 
opposite  party  all  that  he  has  received.  In  a  suit  In  equity  to 
obtain  R.  It  is  sufficient  if  he  offers  to  tender  back  in  his  bill 110 

Right  to  rescind  contract  on  account  of  fraud  was  not  destroyed  be- 
cause Insured  continued  to  pay  premiums  after  commencement  of 
action  to  resolDd Ill 

Where  surrender  of  policy  was  accomplished  through  fraud  of  agent, 
insured  was  entitled  to  rescind  and  insist  upon  reinstatement  of 
original  policy  even  though  company  could  not  be  placed  in  exact 
statu   quo HI 
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After  having  received  premiums  from  assiffnee,  company  cannot  ques- 
tion validity  of  assierxunent  without  having:  first  tendered  back 
premiums    received 186 

In  action  by  assignee  to  rescind  policy  and  recover  premium  paid 
by  assignor,  there  could  be  no  recovery  where  assignee  made 
such  payments  knowing  facts  upon  which  action  for  R  was  based..   136 

Where  it  is  certain  tender  will   be   refused   tender  is  unnecessary  as  a 

condition   precedent   to    cancellation 166 

Failure  to  deposit  in   court  premiums  received   estops  company  to   set 

up  misrepresentations  under  Sec.   6940  Mo.   R.  S.  1909 164 

Where  company  retains  premium  after  learning  that  assured  was  not 
in  good  health  at  time  of  delivery  of  policy,  it  is  estopped  to 
set  up  ill  health  in  defense 167 

To   avoid    liability    for   breach    of   conditions   of   policy,    company   must 

return  premiums  received  after  the  breach 250,   271 

RENT  INSURANCE. 

In  action  to  recover  rent,  tenant  could  not  show  in  defense  that  land- 
lord collected  R  during  time  for  which  recovery  was  sought 370 

Violation    of    Inhibitions    in    policy    does    not    render    policy    void,    but 

merely    voidable 260 

Under  Federal  Court  rule  compromise  even  though  procured  by   fraud 

bars  action  for  balance  of  policies 829 

Where    release    was    procured    by    fraud,    action    could    be    maintained 

without   returning  benefits   received 840 

Where  agent  gave  notice  of  R  agency  contract  and  requested  return 
of  his  Investment,  to  which  company  assented,  agent  could  not 
thereafter  recover  damages  for  breach  of  such  contract 431 

RBSBRVB  FUND. 

[See  Accounting:   Beneficiary;    Deposits:    Distribution;   Insolvency.] 

Ch.    847   N.   T.    Laws   1879,   providing   for    participation   In    the   reserve 

accumulations,  applies  only  to  endowment  policies 18t 

Wherei,  at  time  of  lapse,  company  had  in  its  posseiilon  an  accumu- 
lated R  on  such  policy  It  was  Its  duty  to  apply  such  R  to  pay- 
ment of  subsequent  premiums 146 

Reinsurance  of  risks  and  transfer  of  R  to  reinsurer  Is  not  such  a 
diversion  of  funds  as  will  authorise  the  appointment  of  a  receiver 
for  such  funds 207 

Creation  of  emergency  fund  not  provided  for  in  by-laws  Is  illegal....   869 

Assessments  could  not  be  used  for  purpose  of  aocumulatlnir  emergency 

fund  where  by-laws  did  not  authorize  accumulation  of  such  fund..   869 

Where  by-laws  provided  that  8  per  cent  of  assessments  could  be  used 
for  agitation  fund,  resolution  transferring  76  per  cent  of  aMe«s- 
ments  to  such  fund  was  illegal  diversion  and  would  be  enjoined....   268 

R  on  supplementary  policies   may   be   deducted   in   computing   amount 

payable  under  Sec  88  of  the  Corporation  Tax  Act 486 

BBTAUATORT  lAW. 

[See   Statutes:    Taxes   and    Taxation.] 


[See    Contract:    Policy.] 

R,  attached  to  face  of  policy.  Is  part  of  contract 18 

R,   although   not   attached    to   policy,    held   admissible   as  a  statement 

of  terms  upon  which  removal  had  been  orally  permitted 88 

Unsigned  endorsement  on  policy  returned  to  insured  with  a  statement 

that  It  was  all  right,  sufficiently  evidences  company's  consent 80 

Where  R  contained  words,  "tbe  terms  and  conditions  of  this  form  are 

to  be  regarded  as  substituted  for  tbose  Dt  the  policy,"  the  Insurer 

could  not  rely  upon  conditions  of  policy 881 

Policy  and  R  constitute  but  one  contract 411 

BIOT. 

[See   Policy;    Risk.] 

Unlawful  act  by  marshall's  posse  of  setting  fire  to  house  to  effect  an 
arrest  is  not  a  "R" f 
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BISK. 

[See    Contract;    Jury;    Policy.] 

Policy  Insurlngr  piano  while  temporarily  left  In  house  of  111  fame  Is  not 

against  public  policy 1 

Policy  inaurlner  stock  of  ^oods  and  fixtures  la  entire • 

Exception  of  loss  from  explosion  "unless  fire  ensues"  means  "unless 
Are  follows  after  or  as  a  consequence  of  the  explosion."  Conse- 
quently a  fire  which  precedes  explosion  Is  not  embraced  In  ex- 
ception         9 

Parol  evidence  held  admissible  to  show  whether  building  connected 
by  electric  wires  and  by  water  piping  were  Included  within  the 
term   "addition"   as  used   In  the  description 25 

Exception  of  fall  of  bulldlner  as  result  of  fire  does  not  exclude  loss  re- 
sulting from  fall  of  bulldlner  caused  by  lightning.  Such  exception 
refers  to  falling  of  building  as  result  of  causes  other  than  those 
Insured  against J7 

Injury  of  goods  from  water  and  debris  into  which  they  were  pre- 
cipitated by  fall  of  building  resulted  from  stroke  of  lightning  was 
covered   by   policy S7 

Under  Sec.  3691  R.  S.  Ohio  providing  that  foundation  walls  shall  not 
be  considered  as  part  of  building  value  of  foundation  did  not  enter 
into  appraisement  of  loss  even  though  R  expressly  Included  foun- 
dation          S9 

Fire  policy  Issued  in  the  name  of  a  dead  man  as  the  Insured.  Is  \'alld..     80 

"Stock  of  merchandise"  does  not  include  "furniture  and  fixtures,"  con- 
sequently policy  on  furniture  and  fixtures  was  not  rendered  void 
by  reason  of  mortgage  on  stock  of  merchandise 8S 

Evidence  may  not  be  Introduced  to  show  that  policy  covered  different 

risk  from  that  described  therein 44 

Policy  insuring  building  and  furniture  therein  is  an  entire  contract  and 

If  void  as  to  one  is  wholly  void 6S 

"Stock  of  grain"  in  Insured's  warehouse  held  to  have  included  bran....     66 

By-law   of  mutual  company  prohibiting  insurance   of  certain  kinds  of 

buildings  is  binding  on  members 61 

Building  and  machinery  erected  on  right  of  way  of  railroad  company 
held  to  have  been  trade  fixtures  as  between  Insured  and  railroad 
company  and  that  they  remained  insured's  property 70 

Machinery    permanently    annexed    to    realty    must    be    considered    as 

real  property 78 

It  was  not  competent  for  parties  by  agreement  to  impress  machinery 
permanently  attached  to  realty  with  character  of  personal  prop- 
erty as  effect  would  be  to  evade  provisions  of  Texas  valued 
policy  law 71 

Provision  of  policy  that  property  shall  be  considered  as  personal  prop- 
erty Is  defensive  and  to  be  available  must  be  pleaded 78 

Parol  evidence  held  admissible  to  explain  what  was  meant  by   "stock 

of  a  merchant  tailor" 81 

Policy  on  "two  three-story  frame  buildings,  occupied  as  dwellings, 
Nos.  69  and  71  12th  street,  and  being  $1,000  on  each  building,"  is 
specific  policy  of  $1,000  on  each  building  and  not  blanket  policy 
on   both 88 

Policy  for  "$2,000  on  three-story  building,  while  occupied  as  dwelling, 
and  situated  at  Nos.  69  and  71  12th  street,"  is  blanket  policy  on 
both  and  not  specific  policy  on  each 89 

Policy  in  name  of  particular  party  will  not  protect  interest  of  any 
other  person,  unless  it  contains  words  indicating  intention  to 
insure  such  other  person 100 

Legal  execution  is  an  excepted  R.  there  being  no  question  of  Justness 

of  sentence 148 

Notwithstanding  insured  was  member  of  company  with  Interest  corre- 
sponding to  amount  named  In  policy,  beneficiary  could  not  recover 
proceeds  where  Insured  had  been  executed  for  crime 144 

There  can  be  no  recovery  under  benefit  certificate  where  insured  Inten- 
tionally committed  suicide  even  though  contract  is  silent  on 
subject   «2> 

Where  policy  covers  period  antecedent  to  actual  date  of  policy,  re- 
covery may  be  had  for  loss  occurring  between  time  R  attached 
and  date  of  policy 8tT 

Annotation:     "Loss  by  theft  during  lire" 100 

Where   illness   commenced    before    expiration   of   thirty    days    company 

was  not  liable *09 
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Damage    caused    by    leakage    due    to    rotten    condition   of    hulk,    it   not 

caused  by  perils  of  sea S16 

Rider  providinBT  that  policy  should  cover  "losses  sustained  by  and 
liability  for  any  claim"  modifies  policy  «o  as  to  entitle  acsured  to 
recover  for  liabilty  without  showing:  actual  losa 194 

Policy  indemnifyinsr  against  loss  does  not  indemnl^  againBt  liability...  4SS 

Covenant  to  pay  loss  caused  by  dishonesty  of  employe  is  not  merely  a 

guarantee  of  collection  but  an  absolute  agreement  to  pay  loss 486 

Negligence  on  part  of  Insured  resulting  in  loss  Is  one  of  risks  covered 

by  policy 487 

SAUfi. 

[See    Forfeiture;    Mortgage;    Policy;    Title.] 

Executory  contract  of  S  is  not  such  a  change  of  interest  as  will  avoid 

policy     66 

Contract    to   sell   accompanied    by    delivery   of   property   effects    change 

of   ownership 80 

That  defendant,  to  whom  plaintiff  claimed  he  sold  certain  goods,  pro- 
cured insur&nce  on  such  goods  pending  controversy,  was  Inmiffl- 
cient  to  take  contract  out  of  statute  of  frauds 875 

Unsigned   endorsement   on   policy    returned    to   insured    with   statement 

that  it  was  all  right,  sufficiently  evidences  company's  consent. ..... .80 

Printed  signatures  are  sufficient  to  satisfy  statute  of  frauds 107 

That   application   for   reinstatement   was   signed   by   secretary   of   local 

lodge  afforded  no  defendant  to  society 880 

Act  of  local  secretary  signing  insured's  name  to  application  for  change 

of  beneficiary,  in  presence  of  insured,  was  binding  on  insured 825 

That  name  of  president  of  local  lodge  was  signed  without  authority 
to  application  for  change  of  beneficiary,  was  an  Irregularity  which 
only  society  could  take  advantage  of 225 

Delivery  of  bond  knowing  that  it  had  not  been  signed,  together  with 
letter  reciting  that  bond  was  "duly  executed"  is  a  waiver  of  the 
employe's    8 348 

Acceptance  of  separate  Indemnity  agreement  from  employe  is  a 
waiver  of  condition  of  bond  that  it  shall  be  of  no  effect  unless 
signed  by  employe 848 

Although    employe    had    not    signed    bond    as    required,    surety    is    not 

thereby  deprived  of  any  right  of  subrogation 848 

Failure  of  principal  to  execute  bond  does  not  release  surety  who   has 

permitted  it  to  be  delivered  to  obligee 404 

SAIiYAGE. 

[See  Marine  Insurance.] 
By  repudiating  appraisal,   company  lost  its  option  to  purchase  salved 

property     68 

Where  salved  property  had  a  marked  value  its  value  should  be  taken 

in  consideration  in  ascertaining  damage  suffered 78 

Insurer  under  S  contract  held  entitled  to  sue  for  possession  of  salved 

cargo    818 

8BAWOBTHIN1SS. 

[See  Marine  Insurance.] 

SERIOUS  iLoncss. 

[See  Disease;  Health.] 

SBBTICS  OF  PBOCIBSS. 

[See   Foreign    Company;    Insurance    Commissioner.] 
S  on    "Mecca  Fire  Insurance   Company    (Mutual)"   is   insufficient  as   S 

on  "Mecca  Fire  Insurance  Company" 68 

It  is  not  necessary  to  offer  proof  that  party  served  was  afrent  when 

sheriff's   return    shows   citation    to    have   been   served    upon   party 

named  as  agent 88 

Financial    correspondent    Is    not    a    "managing    agent,"    upon    whom 

service  may  be  made 186 

S  may  be  amended  upon  proper  applloatlon 801 

Under  Sec  18  Cb.  846  Minn.  Law^  fraternal  benefit  society  has  80  days 

from  date  of  service  of  summons  to  plead  to  complaint 808 

Under  Oa.  laws  service  of  process  could  have  been  effected  by  leaving 

copy  of  original  suit  and  process  at  place  of  doing  business  of  the 

company  at  the  time  contract  was  made 868 
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S  may  be  made  on  foreign  company,  under  Ga.  law,  by  leaving  process 
at  place  where  company  had  transacted  itfl  business  before  dis- 
continuance of  Its  agency 369 

In   Mo.,   foreign   company   may  be  served   with  process  only   by  service 

upon   Superintendent   of   Insurance 871 

It  was  competent  under  Sec.  704  2  Mo.  R.  S.  1909  to  bring  a  foreign 
company  into  court  by  service  on  Insurance  Superintendent  In  ac- 
tion by  non-resident 871 

Under   laws  of  Iowa,   S  on   soliciting  agent   would  be   good   no  matter 

whether  action  grew  out  of  his  agency  or  not 372 

S  on  agent  Is  good  notwithstanding  prior  termination  of  his  agency..   372 

Under  Ky.  St..  providing  for  S  on  Insurance  commissioner,  the  S  is 
not  complete  until  the  commissioner  forwards  summons  to 
company    876 

SET  OF  BOOKS. 

[See  Iron-Safe   Clause;   Policy.] 

SBT-OFF. 

[See   Counter-claim.  [ 

Refusal  to  pay  illegal  assessments  gives  insured  no  advantage  over 
others  who  paid,  since  unpaid  assessments  are  deducted  from 
benefits  recoverable 178 

In  action  for  damages  for  failure  to  deliver  goods,  defendant  could 
not  8  amount  expended  for  insurance  while  holding  property  for 
delivery  after  plaintiff's  election  to  rescind 368 

Failure  of  vendor  to  collect  face  of  policies  was  an  unliquidated  de- 
mand, and  it  was  for  jury  to  say  whether  or  not  in  the  exercise  of 
reasonable  care  he  should  have  collected  a  greater  amount 415 

Insured  may  plead  S  for  unpaid  claims  in  action  by  Insolvent  company 

for    assessment 423 

In  action  by  receiver  to  recover  assessments,  policyholder  cannot  plead 

S  on  account  of  unpaid  claims 423 

Payment  of  loss  by  insurer  does  not  Inure  to  benefit  of  wrong-doer....   489 

SETTIiEMENT. 

[See    Payment;    Satisfaction.] 

Reinsurer  held  to  have  been  bound  by  S  made  by  company  reinsured. 

under  terms  of  reinsurance   contract 152 

Provision  of  liability  policy,  prohibiting  Insured  from  making  S  of  any 
claims  against  him,  had  reference  only  to  such  claims  as  had  not 
been  reduced  to  Judgment  and  afflrmed  by  court  of  last  resort 888 

SICK    BENKFITS. 

[See  Constitution   and   By-Laws;    Fraternal   Benefit  Ordera] 
Requirement    that    policy    be    surrendered    as    condition    precedent    to 
collection  of   sick  benefits,   is   waived    by  denying  that   member  is 
entitled   to   such    benefit 198 

SIGNATURE. 

[See  Countersigning.] 

SPBINKI.ER  SYSTEM. 

[See  Policy.] 
Warranty  that  sprinkler  system   would   be  kept   In  working  order   "at 

all  times"   where  policy  authorized  repairs,   construed 81 

STATE  REOriATION. 

[See   License;   Statutes.] 

Foreign  corporation   has   no  right    to   transact   business   in  other  state 

without  permission  of  such  state 48 

State  may  Impose  such  condition  upon   foreign  corporations  as  its  law 
making  department   thinks  wise   and   prudent   for   the  protection   of 

Its   dtlsens 48 

Business  of  fire  insurance  is  impressed   with  quasi  public  interest   and 

ts  subject  to  S 93 

Acts  Kans.  1912v  Ch.  5,  state  insurance  rate  law,  is  constitutional 98 

Classiflcatlon   of   insurance   companies   for  rate   fixing   purposes   is   not 

unconstitutional 98 
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Corporation  in  creature  of  laws  of  state  where  created  and  has  no 
legal  existence  beyond  such  state  and  may  only  carry  on  business 
with  the  assent  of  such  other  state  upon  such  terms  as  may  be 
prescribed  by  law 141 

It  la  within  the  power  of  the  legrlslature  of  a  state  to  prescribe  the 

forms  and  conditions  of  policies  Issued  within  such  state 141,  151 

That  other  states  have  laws  regulating  life  Insurance  business  which 
are  different  from  the  laws  of  the  state  of  Idaho  Is  no  reason  for 
saying  that  laws  of  Idaho  are  unconstitutional  and  unreasonable..   142 

Whether  or  not  loan  contract  Is  peculiar  to  life  Insurance  companies 
will  not  render  statute  void  requiring  companies  to  provide  for 
loans  on  policies  as  condition  precedent  to  doing  business  In  the 
state      142 

Annotation:     "Power  of  legislature  to   regulate  life  insurance  rates"...   198 

State  Legislature  may  regulate  business  of  insurance  within  state 
whether  carried  on  by  domestic  or  foreign  company,  by  individuals 
or  associations 264 

Domestic  company,  having  authority  to  write  both  Are  and  plate  glass 
insurance,  could  not  after  enactment  of  the  Wash.  Ins.  Code  write 
both  of  these  classes,  without  having  qualified  to  so  do  under  the 
new  law 402 

It  Is  within  the  police  power  of  state  to   Impose   addltlona.1   condition 

on  right  of  foreign  companies  to  do  business 406 

State  legislation  cannot  deprive  citizens  of  obtaining  insurance  outside 

of  state  on  property  within  state 422 

State  legislatures  may  prescribe  any  conditions  they  see  fit  as  the  price 

foreign  companies  shall  pay  for  privilege  of  doing  business 428 

The  business  of  Insurance  so  involves  public  welfare  as  to  Justify  S 429 

Right  to  regulate  insurance  business  necessarily  Involves  right  to  regu- 
late persons  through  whom  business  Is  transacted 429 

STATUTE  OF  FRAUDS. 

[See    Contract.] 

Printed  signatures  are  sufficient  to  satisfy  statute  of  frauds 107 

That  defendant,  to  whom  plaintiff  claimed  he  sold  certain  goods,  pro- 
cured Insurance  on  such  goods  pending  controversy,  was  insufficient 
to  take  contract  out  of  statute  of  frauds 375 

Parol  agreement  of  owner  to  pay  premium  on  policy  taken  out  by 
contractor,  is  not  within  S  as  constituting  a  promise  to  pay  a 
debt  of  another 410 

Promise  of  agent  of  liability  insurer  made  to  employe  that  judgment 
against  employer  would  be  paid,  was  promise  to  pay  debt  of 
another  and  within  S 483 

STATUTES. 

[See  Constitutional  Law.] 

Almhmmm, 

Plea  setting  up  misrepresentations  and  alleging  that  same  were  "made 
with  actual  intent  to  deceive"  Is  sufficient  defense  under  Sec. 
4572   Ala.    Code   1907 123 

Showing  that  misrepresentations  either  Increased  risk  or  were  made 
with  Intent  to  deceive  avoids  recovery  under  Sec.  4572  Ala.  Code 
1907 123 

Acts  Ala.   1911.    p.    163,    Sec.    4,    relating   to   taxation   of   fire    insurance 

companies  by  municipalities  is  not  unconstitutional 42S 

Arkansas. 

Penalty  provided  for  in  Arkansas  laws  may  not  be  recovered  for  re- 
fusal to  pay  excessive  claim,  however  in  computing  amount  of 
claim,  debt  of  insured  under  independent  contract  should  not 
be  deducted 58 

Under  Ark.  law  where  Insured  claimed  a  stated  amount  and  company 
pleaded  set-off  which  was  admitted  by  insured,  it  was  proper  to 
allow  statutory  penalty 59 

Inventory  taken  previous  to  date  of  policy,  in  connection  with  entries 
showing  proofs  of  sales,  is  "substantial  compliance"  with  condition 
of  policy  requiring  keeping  of  set  of  books  showing  complete  record 
of  business  within  meaning  of  Ark.  laws 70 

Act.   Ark.   1905,  p.   307  providing  for  penalty,  does  not  apply  to   benefit 

society    277 
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Cktlomdo. 

Acts  of  Colo.   1903,  p.   404   relating  to  loss   caused   by  railroad  company 

l8  unconstitutional   as  to   policies   previously   issued 91 

Acts  Colo.   1903,   p.   257,  excluding  defense  of  suicide  Is  constitutional..    283 

Contract  of  mutual  benefit  society  to  pay  death  benefits  is  life  insurance 
contract  and  subject  to  Acts  Colo.  1908.  p.  257.  excluding  defense 
of    suicide 288 

Acts  Colo.  1907  modifying  Act  1903  so  as  to  permit  benefit  societies 
to  set  up  defense  of  suicide  Is  not  to  be  taken  as  legrislatlve  inter- 
pretation  of  act  of   1903 288 

Acts  Colo.  1907  repealing  Acts  1903  whereby  defense  of  suicide  was 
abolished,  if  construed  as  applying  to  certificates  issued  between 
said  dates,  would  be  void  as  impairing  obligation  of  contract 284 

Acts    Colo.     1908,    p.    257,    excluding    defense    of    suicide,    may    not    be 

abrogated  by  agreement  of  parties 284 

Sea  16  Colo.  Sess.  Laws  1907,  Imposing  2  per  cent,  tax  on  gross  pre- 
mulms  and  exempting  companies  from  any  further  tax  except  on 
real  estate  Is  invalid  In  so  far  as  It  exempts  personal  property 
from    taxation 841 

Georgia. 

Where   by-laws  were  not   attached   to  policy  as  provided  by  Oa.    St.   it 

was  error  to  admit  same  in  evidence 89 

Mutual     fire    insurance    company    Is    not    a    fraternal    benefit    society 

within  the  meaning  of  Sec.  2866  Ga.  Civ.  Code  1910 40 

Under  Ga.  law  where  company  had  agent  in  county  at  time  of  issuance 
of  policy  court  of  that  county  had  Jurisdiction  of  action  thereon 
even  though  at  time  of  action  company  had  no  agent  therein 868 

Under  Ga.  laws,  service  of  process  could  have  been  effected  by  leaving 
copy  of  original  suit  and  process  at  place  of  doing  business  of  the 
company  at  the  time  contract  was  made 868 

Tender  Ga.  laws,  foreign  company  may  be  sued  in  any  county  where 
it  transacted  business  although  at  time  of  suit  It  had  abandoned 
Its  business  in  such  county Z$9 

Service  of  process  may  be  made  on  foreign  company  under  Ga,  law  by 
leaving  process  at  place  where  company  had  transacted  Its  business 
before  discontinuance   of  its  agency 869 

nilnoift. 

Sec.  238.  ch.  73  111.  St.  1909,  providing  that  policies  Issued  to  persons 
having  no  Insurable  Interest  shall  be  void,  has  no  extraterritorial 
effect   151 

III.   St.    prohibiting  dscrlmlnatlon    between   insurants   of   the   same   class 

Is  within  the  police   power  of   the  state 365 

Provision  of   111.    anti-rebate    law   for    forfeiture   of   agents'    licenses   for 

violation  thereof  Is  valid 366 

Statement    of    claim    for    penalty    under    111.    ajiti-rebate    law    was    not 

insufllclont    in   failing  to   allege   that  discrimination   was   unjust....    .T65 

Indiana. 

Sees.  2747-8  R.  S.  Ind.  1908,  providing  that  absence  for  five  years 
raises  presumption  of  death,  relates  exclusively  to  settlement  of 
estates  of  absentees,  and  does  not  apply  to  action  to  recover 
life    insurance 169 

Under  Sec.  4798  Burns'  R.  S.  Ind.  1908,  relating  to  Jurisdiction  of 
action  against  foreign  companies,  courts  of  Indiana  have  Jurisdic- 
tion of  actions  founded  upon  any  claim  or  demand  of  any 
character,  asserted  by  citizens  of  the  state  against  foreign  com- 
panies doing  business  in  the  state 869 

Iowa. 

Average  clause  held  out  not  intended  as  a  co-Insurance  provision  and 
therefore  not  violation  of  Sec  1746  Iowa  Code,  nor  in  violation  of 
Standard  policy   law 4 

Sec     194  5a    Iowa    St.    requiring    application    to    be    attached    to    policy 

construed 58 

Under   laws   of   Iowa   service   of   process   on   soliciting   agent   would   be 

good  no  matter  whether  action  grew  out  of  his  agency  or  not 372 
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KanHM. 

Kana.   Laws  1909.  ch.   152.  refirulatingr  and  controlling  premium  rates  is 

a  valid  exercise  of  police  power 8 

Acta  Kans.  1912,  Ch.   6,  state  Insurance  rate  law.   Is  constitutional 98 

Bxecutlon    of    premium    loan    certificate    is    not    cash    payment    within 

Kans.    non-forfeiture    law 190 

Real  estate  purchased  with  emergrency  funds  of  benefit  society  is  not 
exempt  frcrtn  taxation  as  a  part  of  such  fund  under  Sec.  4818 
Kans.  St.  1909 220 

S«08.    1882-4   Gen.   S.   Kans.    1909,   relatingr  to   ownership   of   real    estate 

by  mutual  benefit  society    construed 280 

Kentpoky. 

Scope   of  authority   of  Insurance   Commissioner  under   .«ec.    752   Ky.   St. 

considered 84,    85 

Under  Sec.  762  Ky.  St.  authorizing  examination  by  Insurance  Commis- 
sioner, such  authority  extends  to  the  examination  of  an  under- 
writers association  through  which  the  companies  fixed  rates  and 
classified  risks 86 

Sec.  752  Ky.  St.  authorizing  examination  of  foreigm  companies  by  In- 
surance Commissioner  is  constitutional 86 

Statements  In  application  to  avoid  policy  under  Sec.  689  Ky.  St.  must  be 
both  material  and  untrue  regardless  of  good  or  bad  faith  of 
applicant   118 

Sec  656  Ky.  St.  prohibiting  discrimination  as  between  insurants  of 
the  same  class,  was  only  Intended  to  secure  equity  between  policy- 
holders having  equal  rights  and  would  not  prevent  company  from 
changing  premium  rates 120 

Having  failed    to   attach   copy   of  application  to  policy  as  required   by 

Ky.  St.  company  could  not  offer  evidence  of  misrepresentations....    192 

Society  organized  as  a  benefit  society  controlled  by  a  national  council 
maintaining  a  lodge  system  is  a  "fraternal  benefit  society"  within 
Sec.  679  Ky.  St.,  requiring  copy  of  application  to  be  attached  to 
policy  but  excepting  fraternal  benefit  societies 208 

False  statements  as  to  previous  rejection  Is  material  within  Sea  689 
Ky.  St.  providing  that  misrepresentations  shall  not  avoid  re- 
covery unless  material 269 

Where   no  copy  of  by-laws  is  attached  to   policy  they  are  inadmissible 

under  Sec.  679  Ky.  St 270 

Under  Sec.  655  Ky.  St.  providing  that  representatives  of  beneficiaries 
shall  be  entitled  to  proceeds  as  against  representatives  of  persons 
affecting  same,  representatives  of  beneficiaries,  who  died  before 
insured,  were  entitled  to  proceeds  in  preference  to  his  representa- 
tives where  no  change  of  designation   was  made 289 

"Representations"     and     "warranties"     as    used     In    Sec.     639     Ky.     St. 

distinguished    811 

Under  Ky.  St.,  providing  for  service  of  process  on  insurance  commis- 
sioner, the  service  is  not  complete  until  the  commissioner  forwards 
summons  to  company 376 

Ky.  St.,  providing  that  corporations  shall  not  hold  real  estate  except 
such  as  may  be  necessary  for  carrying  on  their  legitimate  business 
under    penalty    of    escheat    construed 382 

Under  Ky.  St.  providing  that  corporations  may  not  own  real  estate 
except  such  as  may  be  necessarj'  for  carrying  on  business,  a  cor- 
poration having  held  property  may  protect  Itself  against  escheat  by 
selllnFT  same  before  institution  of  proceedings  to  escheat 382 

Sec.    639    Ky.    St.    providing    that    statements    in    application    shall    not 

avoid   recovery  unless  material,    applies  to   fidelity    insurance 413 

Iionlaiana. 

Louisiana  law  providing  for  penalty  has  no  retroactive  effect 64 


"Where  agent  prepared  application,  company  was  estopped  to  controvert 
statements  therein  under  Maine  law  providing  that  agents  shall  be 
regarded  as  In  the  place  of  their  principals 295 

Maryland. 

Under  Md.  law  relating  to  mutual  benefit  society  lawful  wife  was  en- 
titled to  proceeds  rather  than  woman  with  whom  insured  lived 
lllkltly    notwithsiandinjf   latter  was  designated   as  wife 272 
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One  who  had  been  living  illicitly  with  insured  could  not  recover  on 
fraternal  benefit  certificate  aa  hit  widow  under  Md.  law,  althougrh 
desigmated  by  insured  as  wife 27t 


Beneficiary  not  within  classes  named  In  Mass.   St.  acquires  no  Interest 

by  reason  of  having:  been  desisrnated  as  payee ^ S67 

Trust,  whereby  beneficiary  was  to  collect  proceeds  for  benefit  of  third 
person  who  paid  assessments,  is  not  invalid  under  Mass.  law 
providing  who  may  be  made  beneficiary 268 

Under  Mass.  law,  providing  that  when  any  railroad  company  la  re- 
sponsible for  loss  it  shall  be  entitled  to  benefit  of  insurance  carried 
by  owner,  the  right  of  subrogation  is  taken  away  from  Insurance 
companies     868 

Policy  payable  to  insured  at  end  of  20  years  if  living,  otherwise  to 
his  wife  if  living,  otherwise  to  his  estate,  is  not  exempt  under 
Mass.    laws 383 

Sec.  3.  Ch.  522,  Mass.  Laws  1S94  providing  that  all  contracts  of  Insur- 
ance on  property  In  Mass.  shall  be  deemed  to  be  made  therein 
does  not  prohibit  contracts  made  in  other  Jurisdictions 438 

MlohlKwi. 

Mich.    Law    providing    for    prraro    for    payment    of   premiums    does    not 

entitle  Insured  to  grace  in  payment  of  premium  note 164 


Under  Sec.    19,    ch.    345.    Minn.    Laws,    fraternal   benefit   society   has    30 

days  from  date  of  service  of  summons  to  plead  to  complaint 208 

MlsslsslppL 

Under  Sec.  2575  Miss.  Code  1906.  prohibiting  limitation  of  time  for 
commencing  action  to  less  than  one  year,  impliedly  authorizes 
limitation  of  action   one  year 66 

Sec.    2675    Miss.    Code    1906   authorising  limitation  of   time   for   bringing 

action  to  not  less  than  one  year  is  not  unconstltutonal 67 

Missouri. 

Sec.  7068,  Mo.  R.   S.   1909.  providing  for  penalty  is  penal  and  does  not 

bind   courts   of   another   state 5 

Mode  of  estimating  depreciation  and  burden  of  proving  same  is  con- 
fined   exclusively    to    total    loss    in    cases    of   Insurance    real    estate 

under  Mo.  valued-policy  law 71 

In    Mo.    valued-policy    law    is    general    provision    applying    as    well    to 

real    as   personal    property 71 

In  action   on  policy  insuring  real    property   value   need  not   be  alleged 

under  Mo.  valued  policy  law 71 

Under  Mo.  valued-policy  law  amount  named  in  policy  is  measure  of  loss 

where  there  has  been   no  depreciation 69 

Mo.   valued-policy   law   Is   treated   as  having  entered   into   all    contracts 

executed  subsequent    to  Its   adoption 71 

Mo.  non-forfeiture  law  does  not  apply  to  assessment   companies 115 

Sec.   6950  Mo.  R.   S.   1909,  defining  assessment  companies  construed 115 

Having  surrendered  policy  in  consideration  of  cancellation  of  indebt- 
edness. Insured's  representatives  are  estopped  to  say  that  net  value 
of  policy  was  not  properly  applied  under  Mo.   non- forfeiture  law. .   119 

Loan  agreement  is  not  such  an  indebtedness  to  be  deducted  In  com- 
puting extended  insurance  as  is  contemplated  by  Mo.  non-for- 
feiture   law,    prior    to   amendment   of    1903 118 

Mo.  Laws  1903,  p.  208.  providing  for  deducting  of  any  "evidence  of 
Indebtedness  to  the  company"  in  computing  extended  insurance  Is 
void  in  so  far  as  it  applies  to  policies   issued  prior  thereto 119 

Mo.  St.,  providing  that  no  misrepresentation  shall  avoid  policy  unless 
material,  applies  to  provision  of  polcy  that  same  shall  not  become 
efTectlve  if  insured  be  not  In  good  health  at  time  of  de- 
livery    124.   148,  164 

Failure  to  deposit  in  court  premiums  received  estops  company  to  set  up 

misrepresentations  under  Sec.   6940  Mo.   R.  S.    1909 164 

Mo.    Non-forelture    Law    enters    Into    every    contract    made    by    foreign 

company   in    that    state 187 

Mo.    Non-forfeiture   Law  is  declaratory    of  public   policy   of  state   and 

annuls  all  stipulations  In  confilct  therewith 16T 
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Mo.  Non- forfeiture  Law  operates  in  faTor  of  persona  properly  within 
state  who  entered  Into  contract  while  in  state  whether  citizens 
or    not 167 

Commuted  premiums  constitute  sufficient  payment  of  premiums  within 

Mo.    non- forfeiture    law 178 

Loan  on  account  of  commuted  premium  is  Indebtedness  to  be  deducted 

in  c6mputlner  extended  Insurance  within  Mo.  non-forfeiture  law....   178 

That  by-laws  of  society  provided  for  payment  of  benefits  to  class  out- 
side of  classes  specified  by  St.  does  not  constitute  society  old  line 
company  so  as  to  deprive  It  of  defense  of  suicide  under  Mo.  laws..   280 

Under  Mo.  Laws  policy  payable  to  wife  by  name  is  exempt  notwith- 
standing policy  authorizes  change  of  beneficiary  and  provides  for 
payment  of  specified  values  to  insured  upon  Its  surrender 328 

In  Mo.,  foreign  company  may  be  served  with  process  only  by  service 

upon   Superintendent  of  Insurance 871 

It  was  competent  under  See.  7042  Mo.  R.  S.  1909  to  bring  a  foreign 
company  into  court  by  service  on  Insurance  Superintendent  in 
action  by  non-resident 871 

Assessment  of  stock  held  in  other  corporations,  under  Sec  11357  Mo. 
R.  S.  1909.  would  be  double  taxation  and  therefore  unconstitu- 
tional      872 

Moneys  collected  by  Mo.  company  outside  of  state  and  kept  on  de- 
posit In  state  where  collected  are  not  subject  to  taxation  under 
Sec.   11867   Mo.   R.   8.    1909 878 

"Or  other   Insurance,"    as   used   In  Mo.    St.    providing   for  penalty    for 

non-payment  of  claims,  does  not  apply  to  indemnity  Insurance....   889 

Superintendent  of  Insurance  is  a  state  ofllcer  within  meaning  of  Mo. 
St..  and  Supreme  Court  has  Jurisdiction  of  garnishment  proceed- 
ings   against    him 897 

Effect  of  prior  orders  exhausting  securities  In  hands  of  Superintend- 
ent of  Insurance,  under  Sec  8086  Mo.  R.  8.  1899 898 


Mont.  Laws  1909,  ch.  67,  providing  for  state  industrial  Insurance,  is  a 
proper  exercise  of  the  police  power 847 

Mont.  Laws  1909,  ch.  67.  providing  for  state  industrial  Insurance 
against  injuries  to  persons  engaged  In  coal  mining,  Is  not  Invalid 
as  class  legislation  and  does  not  violate  constitutional  guaranty 
of  right  to  trial  by  Jury 847 

Tax  provided  for  In  Mont  Laws  1909,  ch.  67,  the  industrial  insurance 
law,  is  included  within  police  power  In  order  to  carry  scheme  into 
effect,   and  such   tax  Is  valid 348 

Mont,  laws  1909.  ch.  67,  providing  for  state  Industrial  insurance,  Is 
unconstitutional  in  that  it  does  not  exempt  employer  from  being 
sued  for  an  injury  and  being  compelled  to  pay  twice 848 

Tax  under  Sec  1078  Rev.  Code  Mont,  for  year  1911  was  void  since 
said  section  was  repealed  at  the  time  of  the  levy  of  the  as- 
sessment     878 

Nebnuks. 

Art.   2.  Ch.   91a  Comp.   St.  Neb.   1911,  of  the  anti-trust  law,  does  not 

apply   to   insurance   corporations 817 

Under   Neb.    Laws   where    court    has   decreed    dissolution    of   Insolvent 

company  it  could  appoint  receiver  to  close  up  its  business 867 

Neb.   Laws  1909.   ch.    27,   undertaking  to  regulate  rates  that  may  be 

charged   by   surety   company.   Is  unconstitutional 891 

Under  Neb.   Law   entitled   "An  Act  to  define   trusts  and   conspiracies 

against  trade  and  business"  combination  for  preventing  competition 

in  Insurance  Is  a  trust 40S 

The  word   "trust"    in   the  Neb.  Antl-Tmst  law  Includes  combinations 

in  restraint  of   competition  In  insurance 40S 

The  business  of  Insurance  Is  considered  "trade  and  commerce"  within 

Neb.    Anti-Trust    law 406 


Concession  to  policyholders.  Increasing  amounts  of  policies,  was  not 
tantamount  to  participation  in  profits  of  business.  In  violation  of 
N.  J.  laws  requiring  domestic  company  to  elect  as  to  plan  of 
business     , . ,  t$% 

1012-88 
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New  York. 

See.    184    N.    T.    Ine.    Laws    requiring   agents   to    give   bond,    not   only 

applies  to  local  resident  agents  but  to  all  other  agents 97 

Where,  after  giving  notice  of  forfeiture  if  the  premium  were  not 
paid,  company  extended  time  for  pasrment.  it  was  not  Incumbent 
on  company  thereafter,  under  N.  Y.  Laws  requiring  notice  of 
forfeiture,   to   give  further  notice Ill 

To  establish  defense  of  non-payment  of  premium,  burden  was  upon 
company  to  prove  non-pasrment  of  same  and  that  notice  of  for- 
feiture had  been  mailed  as  provided  by  N.  T.  Laws 181 

Ch.    847    N.   T.    Laws   1879    providing   for   participation   in  the   reserve 

accumulations  applies  only  to  endowment  policies 188 

Failure  to  Incorporate  medical  examination  in  policy  precludes  com- 
pany from  defending  on  statements  therein,  even  though  fradu- 
lently  made,  under  N.  T.  Law  requiring  policy  to  contain  entire 
contract     188 

Policy  issued  during  time  N.  Y.  St.  was  in  effect,  requiring  notice  of 
forfeiture  to  be  given,  is  deemed  to  have  been  executed  subject 
thereto  and  could  not  be  forfeited  without  notice 147 

Amendment  of  N.  Y.  Law,  requiring  notice  of  forfeiture,  so  as  to  pro- 
vide that  actions  on  forfeited  policies  must  be  instituted  within 
two  years,  impairs  contract  evidenced  by  policies  issued  prior 
to  such   amendment 147 

Where  policy  recites  that  It  is  a  N.  Y.  contract  to  be  construed  ac- 
cordingly to  laws  of  such  state,  notice  of  forfeiture  for  non-pay- 
ment of  premiums  as  is  provided  for  by  N.  Y.  Laws,  must  be 
given  to  effect  forfeiture 168 

Burden  is  on  company  to  prove  giving  of  notice  of  forfeiture  provided 

for  by  N.  Y.  Law 188 

Acceptance  of  note  for  premium  does  not  avoid  N.  Y.  Anti-Rebate 
law    180 

N.  Y.  Anti-Rebate  law  undertakes  to  make  companies  give  equal 
terms  to  all  persons  of  same  class.  Vice  is  not  in  giving  rebate 
but  in  giving  of  rebate  not  specified  in  policy 180 

Benefldary  may  exercise  options  guaranteed  by  N.  Y.  non-forfeiture 
law    178 

In  absence  of  showing  that  Order  of  Owls  was  fraternal  benefit  society, 
court  would  not  pass  upon  constitutionality  of  N.  T.  law  pro- 
hibiting agents  from  soliciting  for  fraternal  benefit  societies 
without  license 284 

Prohibition  against  maintenance  of  actions  by  unauthorized  foreign 
corporations  (Laws  N.  Y.  1908,  o.  88)  has  reference  to  actions 
upon  contracts  made  In  the  state  only 886 

Where  society  did  not  limit  membership  to  firemen  although  its  present 
membership  were  all  exempt  firemen  it  was  not  entitled  to  pro- 
ceeds of  percentage  tax  Imposed  by  N.  Y.  Laws  on  foreign  fire 
Insurance   company 888 

Ch.  140  N.  Y.  Laws  1884  relating  to  firemen's  fund  associations  In- 
cludes within  Its  scope  volunteer  companies  as  well  as  paid 
companies     8T8 

Sec.  60,  N.  Y.  Ina  Laws,  in  so  far  as  It  requires  insurance  agents  to 
proeare  licenses,  Is  valid 480 

Sec  60,  N.  Y.  Ins.  Laws  requiring  applicant  for  license  as  insurance 
agent  to  state  that  he  Intends  to  engage  In  good  faith  In  the 
Insurance  buiriness  or  intends  to  conduct  such  business  in  connec- 
tion with  a  real  estate  agency  Is  invalid 488 

North  Oarottiuk 

Under  N.  C.  law,  providing  that  false  statements  in  application  shall 
not  avoid  policy  unless  material,  stipulation  by  parties  that  state- 
ments therein  are  inducements  to  contract  is  without  effect 180 

Blvldence  that  accused  had  advertised  that  he  represented  an  insur- 
ance order  and  that  he  solicited  members  and  gave  receipts  to 
those  who  applied  is  sufficient  to  sustain  conviction  under  N.  C. 
Law*. 208 

An  association  having  a  central  ofllce  and  local  bodies  throughout  the 
country  and  paying  death  and  sick  benefits,  from  dues  collected 
from  members.  Is  a  fraternal  benefit  society  within  meaning  of 
N.  a  Laws,  Irrespective  of  whether  It  was  Incorporated  or  not....  210 
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Ohio. 

Under  Sec.  2691  R.  S.  Ohio  providini;  that  foundation  walls  shall  not 
be  considered  as  part  of  building  value  of  foundation  did  not  enter 
into  appraisement  of  loss  even  though  risk  expressly  included 
foundation     S9 

That    there    Is    more    than    one    policy    on    property    does    not    prevent 

application  of  valued-policy  law.   Sec.   3643  R.   S.   Ohio 29 

Sec    289   R.    8.    Ohio,    prohibltingr   contract   for  payment  of  benefits    to 

any  offlcial  undertaker,   is  constitutional S84 

Ajwigrnment  of  policy  to  any  desigmated  undertaker  la  In  violation  of 
Sec.  289.  R.  8.  Ohio,  prohibiting:  making  of  contract  for  payment 
of  benefits  to  any  official  undertaker S84 

Provision   of   Ohio   laws   creatine:   a   state    insurance    fund    is    a   valid 

exercise  of    legislative   power 880 

Under  Sec  9510-4  Gen.  Code  Ohio,  subrogating  employe  to  rights  of 
employer  under  any  contract  of  insurance  against  loss  from  in- 
Jury  to  employes,  there  was  no  right  to  which  employe  could  be 
subrogated   where   employer   became   Insolvent 895 

Oklahoma. 

Under    Okla.     Const..     Insurance    Commissioner     may    sue    to    forfeit 

charter  of  corporation  without  intervention  of  county  attorney....  4S8 

Action    against    foreign    company    is    properly    brought    in    county    of 

plaintiff's  residence,   under  Okla.   laws 874 

Under  Sees.  8199-3204  Wilson's  R.  S.  Okla.  1903.  the  valued-policy 
law.  insured  was  entitled  to  recover  full  amount  of  policy  where 
loss   was    total 68 

PemisylvMiIa. 

Foreign  company  doing  business  In  Pa.  may  issue  policies  containing 
provisions  prescribed  by  laws  of  home  state,  not  Inconsistent  with 
Sec   26   Acts  Pa.   1811 156 

Under  Sec  26  Acts  Pa.  1911,  prescribing  standard  form  of  life  policy, 
foreign  company  may  not  issae  policies  providing  for  return  of 
premium  with  interest  where  age  has  been  misstated,  but  poflcy 
must  stipulate  that  the  assured  may  recover  amount  that  premium 
would  have  purchased  at  correct  age 167 

Subordinate  lodge  of  benefit  society  may  not  be  Incorporated  as  a 
club  nnder  Pa.  laws 886 

Application  for  charter  showing  that  proposed  corporation  was  being 
organised  for  a  double  purpose,  no  charter  could  be  granted 
under  Pa   Acts   1884 886 

Acts  Pa  June  28.  1885,  providing  that  misrepresentations  must  be  ma- 
terial to  avoid  recovery,  abolishes  warranties  In  so  far  as  they 
affected  immaterial  matters » 283 

Under  Pa  St.  no  breach  of  warranty  Is  cause  for  forfeiture  where 
such  warranty  was  made  in  good  faith  and  did  not  relate  to 
matters  material  to  risk 887 

Pa.  law  providing  that  misrepresenations  in  application  shall  not  avoid 
policy  unless  material  applies  to  accident  policy 806 

Under  Acts  Pa.  May  1,  1905.  providing  that  bond  shall  be  furnished 
for  protection  of  state  upon  execution  of  road  building  contract, 
a  clause  in  such  bond  undertaking  to  protect  laborers  and  mate- 
rialmen and  giving  them  right  to  sue,   is  void 330 

Under  Pa.  Laws,  suit  to  dissolve  company  must  be  brought  by  com- 
monwealth or  by  suit  to  which  Insurance  Commissioner  is  party..  880 

Under  Pa  Act  June  1.  1811,  relating  to  licensing  insurance  agents, 
company  licensing  a  corporation  must  obtain  license  in  name  of 
corporation  and  also  licenses  for  officers  and  soliciting  employes. .  416 

Sooth  OaroHna. 

Under  Acts  8.  C.  1908,  p.  1110.  prohibiting  circulation  of  advertising 
matter  misrepresenting  terms  of  policy,  commissioner  is  Justified 
in  refusing  permission  to  circulate  pamphlet  containing  estimates 
based  upon  assumption  that  company's  current  dividend  scale 
would  continue,  such  scale  being  in  excess  of  previous  years 187 

SI  C.  St.  providing  that  In  action  by  mutval  company  to  recover  as- 
sessment it  must  establish  that  protection  had  been  given  is  un- 
constitutional as  to  policies  previously  issued 78 
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Sooth  Dakota. 

Under  S.  D.   Laws  bankrupt's  policies  are  exempt  to   extent  of  |5,000, 

notwIthstandinflT  their  cash  surrender  values 82T 

Tenncflsee. 

Tenn.   St.,  exemptlner  proceeds  of  policy  on  life  of  husband  for  benefit 

of  wife  from  his  debts,  does  not  exempt  same  from  her  debts 360 

Texas. 

It  was  not  competent  for  parties  by  asrreement  to  Impress  machinery 
permanently  attached  to  realty  with  character  of  personal  prop- 
erty as  effect  would  be  to  evade  provisions  of  Texas  valued - 
policy    law 7t 

It  was  within  power  of  Texas  Legislature  to  amend  law  penalizing 
foreign  company  so  as  to  apply  both  to  foreign  and  domestic 
companies     184 

Demand    Is    necessary   to   recovery    of    statutory    penalty    under    Texas 

laws,  even  though  such  demand  would  be  InefTectual 184 

Tex.  St.,  providing  that  misrepresentations  shall  not  avoid  recovery 
unless  material  to  risk  assumed,  has  reference  to  risk  at  time  of 
Issuance  of  policy  and  not  when  death  occurs,  consequently  exist- 
ence of  condition  that  would  have  caused  company  to  refuse  to 
Issue  policy  even  though  not  contributing  to  death  should  be  taken 
as  material  to  risk  assumed 208 

Under  Tex.   law  unincorporated   voluntary   association   may   sue  and  be 

sued  in  its  capacity  as  association 261 

Under  Tex.  laws,  foreign  live  stock  company  could  not  be  sued  in 
county  In  which  plaintiff  resided  where  company  did  not  have  an 
office  there  and  where  Insured  animal  did  not  die  there S94 

Tlrsliila. 

Va.  Code  Supp.  1910  p.  619,  providing  who  may  be  named  bene- 
ficiaries. Is  permissive  and  society  may  limit  classes  so  as  to  ex- 
clude part  of  those  designated   by   statute 24(^ 

Waahlnsion. 

Sec.  36,  ch.  142  Wash.  Laws  1909.  did  not  repeal  ch.  125  Laws  1895 
and  ch.  49  Laws  1897,  providing  that  proceeds  of  life  Insurance 
shall  be  exempt  from  creditors lOS 

Policy  providing  for  weekly  accident  Indemnity  on  monthly  premium 
basis,  held  to  have  been  "Industrial"  or  accident  policy  within 
laws  of  Wash 817 

Commencement    of  action    to  enforce   payment   of   delinquent   assess- 
ments payable   under  Washington    Industrial    Insurance   Act,   rests 
within    discretion    of    Attorney    General    and    cannot    be    controlled 
by    mandamus 401 

Insurance    Commissioner    Is    a    state    officer    within    laws    of    state    of 

Washington    402 

Domestic  company,  having  authority  to  write  both  fire  and  plate  glass 
Insurance,  could  not  after  enactment  of  the  Wash.  Ins.  Code  write 
both  of  these  classes,  without  having  qualified  to  so  do  under 
the   new  law 402 

Under  Wash.  Laws  1911  foreign  company  may  not  transact  both  life  and 
liability  business  although  domestic  companies  previously  organ- 
ized are  entitled  to  continue  to  transact  both  classes  of  business. . .   412 

West  YbvlBla. 

Defenses  allowed  by  Sea  64  Ch.  126,  W.  Va.  Code  1906,  are  not  to  be 

made  by  plea  in  abatement 7^ 

Sec.    1108,    ch.    84,    W.    Va.    Code    1906,    valued-policy    law.    was    not 

repealed,  by  Ch.  77  Acts  of  1907 7* 

Under  Sec.  1941-61  Wla  St.  relating  to  renewal  of  standard  policy  It 
was  not  necessary  at  time  of  renewal  to  furnish  any  information 
except  as  to  increase  of  hazard 46 

Failure  to  give  notice  In  form  required   by  Wis.  laws  renders  failure 

to  pay  assessment  Ineffective 6t 

Wla  Laws  regulating  rate  of  Interest  that  may  t>e  charged  on  policy 
loans  are  Integral  and  essential  parts  of  Insurance  contract  and 
are  not   Independent  conditions 141 
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Wie.  St.,  requiring  companies  doing  business  within  state  to  make 
policy  loans  at  a  specified  rate  of  interest,  is  not  unconstitu- 
tional     142 

Wis.  St.  requiring  that  policy  shall  contain  table  of  values  to  age  of 
96  years  Is  not  unfair  or  unreasonable 148 


Sec  104  Sub.  Sec.  1  of  the  Bngllsh  Stamp  Act  1891*  providing  for 
ad  valorem  duty  on  Instrument  whereby  money  which  may  become 
due  upon  policies  of  insurance  Is  settled  construed 838 

United  States. 

Dividends  representing  compansr's  loading  of  premiums,  does  not  con- 

stltutf*   "Income  received"  within  Corporation  Tax  Act.   Sec.   88 485 

Reserve    on    supplementary    policies    may    be    deducted    in    computing 

amount  payable  under  Sec  88  of  the  Corporation  Tax  Act 486 

Deferred  premiums  do  not  constitute  "Income  received"  within  mean- 
ing of  Sec  88  of  the  Corporation  Taxt  Act 486 

Expenditure  for  office  furniture  does  not  constitute  assets  within 
meaning  of  Corporation  Tax  Act 486 

HlseeUaneoiis. 

St.  providing  for  penalty  relates  solely  to  matter  of  procedure  and  has 

no  extraterritorial  effect 38 

St.  In  force  at  time  of  Issuance  of  policy  become  part  of  contract  re- 
gardless of  what  law  had  previously  been 68 

Meaning'  of  words  "total   loss"   In  valued-policy  law   has  no  application 

to  losses  on  personal  property 72 

That  wife  paid  policy  loan  out  of  proceeds  of  policy  would  not  reduce 
amount  to  be  deducted  from  such  proceeds  for  benefit  of  creditors 
In  fraud  of  whom  premiums  had  been  paid 108 

Where  policy  Issued  by  foreign  company  does  not  make  laws  of  home 
state  part  of  contract  by  reference  such  laws  do  not  enter  into 
contract     112 

Foreign  law  must  be  pleaded  to  be  available  as  defense 182 

Benefit  society  is  exempt  from  St.  regulating  general  Insurance  and  may 

rely   upon  breach  of  warranty 270 

By-law  providing  that  membership  may  be  kept  in  abeyance,  while 
member  Is  abroad  by  notice  to  president,  has  no  application 
where  no  notice  Is  given 276 

Where  benefit  society  brings  Itself  within  provisions  of  St.  enacted  after 
its  organization,  contracts  of  such  society  are  governed  by 
new  act 281 

St.   under  which   Insurer  is   chartered   must   be   read   into  and   regarded 

as  part  of    charter 281 

St    applying    to    both    foreign    domestic    corporations    If    invalid    as    to 

one  is  invalid  as  to  both  classes 891 

STOCKHOIJ>ER8. 

STBiKB  insurance:. 

[See  Indemnity  Insurance;  Policy.] 

SUBROGATION. 

[See   Policy;    Wrong- Doer.] 

Where  mortgagee  at  own  expense  procured  policy  covering  "mort- 
gagee's interest,"  Insurer,  upon  payment  of  loss,  was  subrogated 
to  rights  of  such  mortgagee 1 

Upon  payment  to  mortgagee  under  policy  procured  by  him  for  his 
benefit  at  his  expense,  Insurer  is  subrogated  to  his  rights  under 
mortgage     1 

Insurer  upon  payment  of  loss  caused  by  wrong-doer  is  an  equitable 
assignee  of  rights  of  Insured  against  wrong-doer 10,  426 

Where  vendor  recovers  because  of  some  unsatisfied  obligation  on  part 
of  vendee.  Insurer,  on  payment  to  vendor,  Is  subrogated  to  his 
rights    against    vendee 42 

Assignment  of  claim  against  wrong-doer  to  Insurer  which  has  paid 
loss  Is  not  affected  by  any  illegality  of  policy  since  claim  against 
wrong-doer  is  not  based  on  policy 67 

As  between  Insurer  and  wrong-doer,  liability  of  Insurer  Is  secondary, 
and  upon  payment  of  loss  caused  by  wrong-doer,  is  subrogated 
to  remedy  of  Insured  against  such  wrong-doer 77 
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Riffht  of  S  exists  even  though  there  has  been  no  stipulation  to  this 
effect   In   the  policy T7 

Insured  may  not  recover  for  eroods  lost  in  transitu  under  policy  suhro- 
ratlner  insurer  to  rights  against  wrong-doer  where  insured  signed 
B/L   Rlvingr  to   carrier   benefit   of  any   insurance   carried 77 

Insurer  having  paid  loss  caused  by  wrong-doer  Is  subrogated  to  owner's 
rights  under  statute  making  wrong-doer  primarily  liable  for  loss 
caused   by  it 91 

Acts  of  Col.  1903,  p.   404,  relating  to  loss  caused  by  railroad  company 

Is  unconstitutional  as  to  policies  previously  Issued. ,., 91 

Where  agent  who  procured  application,  paid  premium  to  company 
he  is  subrogated  to  rights  of  company  and  may  maintain  action 
against  insured  for  such  premium 169 

Charter  contract  providing  that  character  should  have  benefit  of  any 
insurance  effected  by  owner  did  not  Impose  upon  owner  duty  of 
procuring    Insurance 819 

Owner  of  cargo  held  to  be  the  "assured"  In  open  policy  of  marine 
Insurance  taken  out  by  owner  "for  the  account  of  whom  it  may 
concern,"  and  insurer  upon  payment  of  loss  was  subrogated  to 
owner's   right    against    colliding  vessel S19 

Although    employe    had    not   signed    bond    as    required,    surety    is    not 

thereby  deprived  of  any  right  of  subrogation S46 

Obligee    in    bond     has    recourse    to    equitable    security    in     hands    of 

surety    S49,  850 

Under  Mass.  law,  providing  that  when  any  railroad  company  is  re- 
sponsible for  loss  it  shall  be  entitled  to  benefit  of  Insurance  car- 
ried by  owner,  the  right  of  S  is  taken  away  from  Insurance 
companies     868 

Where    obligee    parted    with    security    to    which    surety    was    entitled. 

surety  was  released  to  extent  of  Impairment  of  security 879 

Right  of  action  for  damages  for  tort  is  not  assignable,  consequently 
Insurer  after  payment  obtains  no  rights  against  wrong-doer  under 
an  assignment  from   owner 886 

Surety   upon   pasrment   to   obligee    is   subrogated    to    the   tatter's    right 

against  principal 390,   898,  416 

Under  Sec  9610-4  Gen.  Code  Ohio,  subrogating  employe  to  rights  of 
employer  under  any  contract  of  Insurance  against  loss  from  injury 
to  employes,  there  was  no  right  to  which  employe  could  be  sub- 
rogated where  employer  became   insolvent 896 

Obligee,  upon  dissolution  of  surety,  is  entitled  to  any  collateral  given 

by  principal   and   surety 409 

Surety,  having  paid  judgment  against  principal,  may  recover  pay- 
ment of  principal  even  thought  it  held  a  bond  of  Indemnity 
from    another 898.  416 

Where  property  was  destroyed  while  in  care  of  bailee  it  was  com- 
petent for  bailor  to  waive  tort  and  to  maintain  an  action  ex  con- 
tractu for  benefit  of  the  usee  named 433 

SUICIDE. 

[See  Forfeiture;  Jury.] 

Burden  of  proving  suicide  is  on  company 117 

Burden  is  on  defendant  to  prove  S  by  evidence   that  will  exclude  all 

reasonable  probability  of  death  being  otherwise   caused 217 

Evidence  considered  and  held  suflflclent  to  sustain  verdict  that  Insured 

did  not  commit  suicide  by  taking  strychnine 218 

Evidence  considered  and  held  sufilcient  to  sustain  verdict  that  insured 

did  not  step  in  front  of  train  with  Intent  to  commit  suicide 226 

By-laws  excluding  risk  of  suicide  did  not  apply  where  certificate  was 
Issued   prior  to   enactment  of  such   by-laws,    even   though   Insured  . 
surrendered    old    certificate    and    took    out    new    one    after    such 
enactment     229 

There  can  be  no  recovery  under  benefit  certificate  where  Insured  In- 
tentionally committed  suicide  even  though  contract  is  silent  on 
subject     229 

That  by-laws  excepted  S  within  five  years  after  Initiation  did  not  raise 
presumption  that  8  after  that  time,  sane  or  insane  would  not 
bar    recovery 229 

Act   of  committing   S  alone,   is   Insufficient   to   remove   presumption  of 

sanity     229 

Burden   Is  on  plaintiff  to   show   that  Insured   was  not   of  sound   mind 

when   he  committed  S 229 
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Bvldence   considered   and    held   to   show   that   insured   waa   not   InMuie 

when  he  took  his  life 229 

Bridence    considered    and    held      to     sustain     verdict      of     accidental 

death    261 

There  is  a  presumption  against  S  although  it  may  be   rebutted  by  a 

mere  preponderance  of  evidence 251 

S  is  affirmative  defense  and  is  ordinarily  question  of  fact 26t 

Where  evidence  of  S  la  of  such  character  that  It  afforda  no  room  for 

reaaonable  controversy.  It  la  question  of  law 26t 

Evidence  considered  and  held  to  show  that  Inaured  had  committed  8 

by  taking  carbolic  add 26S 

That  by-laws  of  society  provided  for  payment  of  benefits  to  class  out- 
side of  classes  specified  by  statute  does  not  constitute  society  old 
line  company  so  as  to  deprive  It  of  defenae  of  8  under  Ho.  lawa. . . .  280 

Acta  Colo.  1908,  p.  267  excluding  of  S  la  constitutional 298 

Aeta  Colo.  1907  modifying  Alst  1908  so  aa  to  permit  benefit  aodety  to 
aet  up  defense  of  8  la  not  to  be  taken  aa  leglalatlve  interpretation 
of  act  of  1908 28f 

Acts  Colo.  19^7,  repealing  Acta  1908  whereby  defenae  of  8  was  abol- 
ished. If  construed  as  applying  to  certificates  Issued  between  said 
dates,  would  be  void  as  Impairing  obligation  of  contract 284 

Acts  Colo.  1908.  p.  267,  excluding  defense  of  8,  may  not  be  abrogated 

by  agreement  of  parties 284 

SUMMONS. 

[See  Foreign  Company;  Service  of  Process;  Statutes.] 

SUBBTX'. 

[See  Fidelity  Insurance:  Principal  and  (Surety.] 

SUBPIiVS. 

[See  Distribution:  Insolvent  Company.] 

"Together  with  the  surplus  then  apportioned  by  the  society  |644" 
bound  the  company  to  apportion  that  amount 107 

Under  reserved  power  to  amend  by-laws.  It  was  no  impairment  of 
contract  to  enact  by-law  reserving  20  per  cent,  of  surplus  for  ex- 
penses, company  having  previously  apportioned  S  to  policyholder 
at  end  of  each  year 120 

Policyholder,  having  failed  to  keep  policy  In  force  until  end  of  dis- 
tribution period,  was  not  entitled  to  participate  In  reserve  ac- 
cumulations        129 

Participating  policyholders,  although  not  entitled  to  sue  for  dlvlalon 
of  S  may  sue  in  equity  to  require  company  to  conserve  S  accu- 
mulated for  their  benefit  from  earnings  on  participating  policies. .   184 

Provision    of    policy    that    members    shall    share    In    S    profits    is    not 

violated  by  acceptance  of  premium  note  Instead  of  cash 187 

SUBPLUS  UNE   LAW. 

[See  Agency:  Doing  Business;  Foreign  Company;  Statutes.] 

SURBENDBB  AND  SVBBENDEB  TALUB. 

[See    Policy.] 

Where  negotiation  for  new  contract,  upon  8  of  paid-up  policy,  were 
had  entirely  with  state  agent  of  foreign  company  the  situs  of  the 
contract  waa  the  atate  where  the  negotiations  were  had 145 

8  of  policy  conatltutea  new  contract  and  would  be  Invalid  if  at  time 

Inaured  waa  mentally  Incapable  of  contracting 174 

Where    policy    waa    aurrendered    by    insured    while    Insane,    beneficiary 

could  maintain  action  at  law  without  first  having  S  aet  aaide 174 

Evidence  conaldered  and  held  to  show  that  member  waa  "deatltute  of 
meana  of  aupport"  within  meaning  of  by-laws,  entitling  him  to 
surrender    policy 198 

SUSPENSION. 

[See  Constitution  and  By-Laws;  Expulsion;  Fraternal  Benefit  Orders.] 

Under  by-law  providing  for  8  of  risk  during  time  asseaamenta  remain 
unpaid,  tender  of  delinquent  aaaeaamenta  after  loaa  doea  not 
remove  default 78 

Where  member  did  not  procure  uniform,  hie  right  to  sick  benefits  waa 

suspended  so  long  aa  he  was  without  a  uniform  under  by-lawa....  230 
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SUBVIVOB^lIP. 

[See  Beneficiary;   Presumption.] 

TAXES  AND  TAXATION. 

[See  Porelffn  Company;   Statutes.] 

®***^'^  deposits  held  for  benefit  of  policyholders  belong  to  company 

sad  are  subject  to  T 2*^ 

AnnotaUon:     "Deposit  by  insurance  company  as  subject  of  T". .* 192 

Real  estate  purchased  with  emergency  funds  of  benefit  society  Is  iit 
2?®?fi«  ^'*^'"    T   as   a  part   of   such    fund    under   Sec.    4818    Kans. 

•ft.    1  VvV •..•........,,,,,  ••A 

Ssc.  104,  Sub  Sec.  1  of  the  Bnerlish  StraV  Act*  ^MlV  providing  for 
ad  Yalorem   duty  on   Instrument   whereby   money   which   may   be- 

«      come  due  upon  policies  of  Insurance  Is  settled  construed 333 

Sec  16  Colo.  Sess.  Laws  1907.  imposing  2  pef  cent,  tax  on  gross  prel 
mlums  and  exempting  companies  from  any  further  tax  except  on 
real  estate,  is  Invalid  in  so  far  as  It  exempts  personal  property 
from    T , , ^        j^j 

Amount    of   insurance   collected    on    property    held    admissible,    in    an 

action  to  reduce  tax  levy,  to  show  value  of  property 848 

Tax  provided  for  in  Mont.  Laws  l»e9,  ch.  67.  the  Industrial  lnsuranc4 
law,  is  included  within  police  power  In  order  to  carry  s<nieme  Into 
effect^  and  such  tax  is  valid 84  S 

Assessment  of  stock  held  in  other  corporations,  under  Sec.  11867  Mo. 
R.  S.  1909,  would  be  double  taxation  and  thereforo  unconstitu- 
tional       272 

Moneys  collected  by  Mo.  company  outside  of  state' and  kept  on  deposit 
in  state  where  collected  are  not  subject  to  T  under  Sec.  11857 
Mo.   R.   S.   1909 378 

Tax  under  Sec  4078  Rev.  Code  Mont,  for  year  1911  was  void  since  said 

section  was  repealed  at  the  time  of  the  levy  of  the  assessment....   878 

Policy  payable  on  death  of  Insured  but  containing  clause  for  payment 
of  certain  amount  at  end  of  stipulated  period  Is  an  "Insurance  on 
his  life"  within  meaning  of  Income  tax  act  (Eng.)  entitling  him  to 
deduct  amount  of  premium  from  his  assessment 391 

In  making  out  schedule  under  Eng.  Income  Tax  Act,  it  was  com- 
petent to  make  allowance  on  account  of  premiums  paid  on  un- 
expired    risks 421 

Acts   Ala.    1911,   p.    168,    Sec.    4,   relating   to    taxation   of   fire   Insurance 

companies  by   municipalities   Is   not   unconstitutional 428 

Dividends  representing  company's  loading  of  premiums  does  not  consti- 
tute "income  received"   within  Corporation  Tax  Act,   Sec.   88 486 

Reserve  on  supplementary  policies  may  be  deducted  In  computing 
amount  payable  under  Sec.  88  of  the  Corporation  Tax  Act 486 

Deferred  premiums  do  not  constitute  "Income  received"  within  mean- 
ing of  Sec.  88  of  the  Corporation  Tax  Act 486 

Expenditure  for  ofllce  furnlturo  does  not  constitute  assets  within  mean- 
ing of  Corporation   Tax   Act 486 

TBNANT. 

[See  Landlord   and  Tenant;   Lease;    Life-Tenant.] 

TENDER. 

[See  Condition  Precedent;    Rescission.] 

In  an  action  at-law  to  rescind  a  contract  the  plaintiff  must  T  to  the 
opposite  party  all  that  he  has  received.  In  a  suit  In  equity  to 
obtain  rescission.  It  is  sufllclent  If  he  offers  to  tender  back  In 
his     bill 110 

After  having  received  premiums  from  assignee,  company  cannot 
question  validity  of  assignment  without  having  first  tendered  back 
premiums    received 186 

Where  Insured  tendered  amount  due  under  contract,  after  demand  for 
excessive  assessment,  he  thereby  preserved  his  rights  so  as  to 
preclude  a  forfeiture  so  long  as  company  persisted  In  its  wrong- 
ful   demand 149 

Havlnjr  been  notified  that  nothing  less  than  Increased  assessments 
would  be  accepted.  Insured  Is  excused  from  tendering  any  fur- 
ther   assessments 149 

Where  It  is  certain   T  will   be   refused   T   is  unrn^rcssarj'  as   a  condition 

precedent  to   cancellation 156 
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T  or  payment   of  sum   less    than   full   amount   of    liquidated   debt   will 

not  ban  action  for  entire  amount » . .  168 

Illegal  forfeiture  is  waiver  of  T  of  subsequent  premiums 180 

To   avoid    liability   for  breach   of    conditions   of   policy,    company    must 

return  premiums  received  after  the  breach 250 

Where  member  T  assessment  to  proper  offlcer  and  T  Is  refused,  society 

cannot    claim    forfeiture 256 

Where    illegal    dues    were    included    in    demand,    insured,    to    preserve 

rights,  should  have  tendered  amount  legally  due 276 

TBRM   INSURANCE. 

[See    Policy.] 

Insured  held  to  have  right  to  convert  term  policy  into  limited  pay- 
ment policy  by  payment  of  second  premium  on  anniversary  of  date 
of  delivery,  notwithstanding  that  an  earlier  day  was  fixed  as  time 
for  payment  of  premiums 116 

THSFT. 

[See   Policy:    Risk.] 
Annotation :     "Loss  by  T  during  fire" 100 

TIME. 

Where  policy  required  proofs  to  be  made  within  60  days  and  stipulated 
that  loss  should  not  become  payable  until  60  days  after  delivery 
of  same  company  could  demand  appraisal  at  any  time  within  60 
days  after  delivery  of  such  proofs 7 

Insured  held  to  have  right  to  convert  term  policy  into  limited  pay- 
ment policy  by  payment  of  second  premium  on  anniversary  of 
date  of  delivery,  notwithstanding  that  an  earlier  day  was  fixed 
as  time  for  payment  of  premiums 116 

Where   policy  provides   that   premium    shall    be   paid    before  stipulated 

day,  T  becomes  of  essence  of  contract 172 

"Month"  means  calendar  month 180 

Words  "at  once"  and  "immediately"  are  adverbs  of  T  and  not  causa- 
tion, and  do  not  mean  reasonable  T S04 

Notice   given   several   months   after   accident   and   after   suit   had   been 

filed   was  not   within    reasonable    T 440 

TITLE. 

[See    Mortgage;    Ownership;    Policy.] 

Escrow  deed  does  not  effect  change  of  T 21,     27 

Delivery  of  possession  to  mortgagee  upon  breach  of  conditions  of  mort- 
gage, does  not   constitute   change  of  T 21 

T    is   presumed    from    possession,    and    issuance   of    policy   is   conclusive 

evidence  thereof  unless  Impeached 25 

"Are  you  the  sole  owner  of  property  to  be  Insured"  is  not  rendered 
false  by  reason  of  fact  that  applicant  although  sole  owner  of 
building  only  owned  one-half  Interest  In  law 88 

Election  of  trustee  in  bankruptcy  is  change  of  interest  avoiding  policy, 
notwithstanding  company  gave  consent  that  policies  should  run  in 
favor  of  receiver  in  bankruptcy 40 

"Within  60  days  after  the  fire"  means  within  60  days  after  the  fire 
has  terminated  or  abated  to  such  an  extent  that  an  inspection 
may  be  had 68 

Equitable  T  to  real  estate  furnished  such  interest  as  constitutes  in- 
surable   interest 61 

Appointment  of  receiver  does  not  work  change  of  T 64 

Contract    to   sell   accompanied    by   delivery    of   property   effects    change 

in    T 90 

Burden  Is  on  insured  to  prove  that  T  was  as  represented 92 

Holder   of   naked    legal    T    to   property   without    any    beneficial    interest 

therein  has  not  sole  Interest  thereof 96 

Annotation:      "Want    of    T    to    land    where    insured    is    sole    owner    of 

building'*      101 

Annotation:     "Delivery  of  deed  In  escrow  as  change  of  T  or  interest"..   101 

Bailor,  having  sued  bailee  for  value  of  property,  thereby  divested  him- 
self of  title  and  therefore  had  no  clalfn  for  insurance  thereon 421 
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TTTUfi  INSUBANOB. 

Liability  of  applicant  for  T  where  application  not  accepted  and  policy 

not    iMued tS0 

TONTINB  INSURANCE. 

[See  Policy.] 
Under   tontine   policy    gruaranteelner   return    of   premluma   If   death   oc- 
curred without  tontine   period,   beneficiary,  upon  death  of  Insured 
within  such  period,   was  entitled  to  recover  premiums  paid,  even 
though  Insurance  was  then  carried  as  extended  Insurance 17t 

TORNADO  INSURANCE. 

[See  Policy;   Risk.] 

TOTAIi  DISABniTT. 

[See  Disability.] 

TOTAIi  IX>SS. 

[See  Wholly  Destroyed.] 

When  all  combustible  material  in  railroad  car  Is  destroyed  and  trucks 
and  steel  are  so  injured  as  not  to  be  of  use  In  rebuilding  oar. 
there  is  a  total  lo8«» S4 

Where  there  was  a  T  of  Insured  property  no  appraisement  was  neces- 
sary though  policy  made  appraisement  condition  precedent  by  suit. .     64 

Meaning  of  words  "total  loss"   In  valued -policy  law  has  no  application 

to  losses  on  personal   property TS 

There    Is    T    under    valued    policy,    where    loss    is    such    as    to    destroy 

identity  of  property 7* 

Cost  of  repairs  must   not   be  taken    Into  consideration  In   determining 

whether  there  is  "constructive  T" 8SS 

TRUST  RELATIONSHIP. 

[See    Mortgagor   and    Mortgagee;    Receiver.] 

Annotation:     "Legality  of  combination   among  underwriters" 101 

Voluntary  T  of  Insurance  proceeds  held  not  to  be  in  contravention  of 
statute   of  wills 18» 

Where  Insured   executed  irrevocable    trust  deed  of  policy,  trustee  has 

vested  Interest  and  present  title  in  policy ISft 

Irrevocable  T  of  Insurance  policy  is  not  rendered  invalid  by  provision 

of  policy  authorising  change  of   beneficiary 190 

Where  certificate  was  delivered  to  one  who  agreed  to  pay  assessments 
under  agreement  that  beneflciar>'  should  pay  proceeds  to  him,  T 
was  thus  created  In  his  favor 267 

T,  whereby  beneficiary  was  to  collect  proceeds  for  benefit  of  third 
person  who  paid  assessments,  is  not  Invalid  under  Mass.  law  pro- 
viding who  may  be  made  beneficiary SOS 

That    Interests    of    Insured    and    beneficiary    were    contingent    did    not 

render  invalid  T  impressed  upon  proceeds  of  benefit  certificate 267 

An   express    trust    in   insurance  proceeds   may   not   be   declared    In   the 

absence  of  a  writing  creating  or  declaring  same S70 

That  company  did  not  require  agent  to  account  for  certain  notes  re- 
ceived by  him  under  a  prior  contract  was  no  authority  for  agent 
converting  notes  received  under  subsequent  contract,  especially 
when  latter  made  such  fund  a  T  fund S9S 

Retention  of  Insurance  proceeds  by  widow  with  consent  of  beneficiaries 
named  In  will,  was  not  such  a  refusal  to  turn  over  proceeds  as 
forfeited   widow's  right  under  will 4S0 

UliTRA   TIRES. 

[See  Charter;  Contract;  Corporate  Powers.] 

Assessment  company,  having  Issued  old  line  policy  and  collected  pre- 
miums thereon,  may  not  thereafter  set  up  U  In  avoidance  of 
liability    14S 

Plea  of  U  furnished  no  defense  to  reinsurer  Issuing  certificate  of  as- 
sumption to  person  past  age  limit  stipulated  In  its  charter 248 

After    receiving   pajrments    on    policy,    company    Is    estopped    to    deny 

authority  to   issue  such  policy 277 

Where  party  has  received  benefit  from  U  contract,  he  will  not  be 
heard  to  say  that  company  had  no  authority  to  make  such 
contract     407 
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UNINCORPORATED    SOCIBTY. 

[See  Parties;   Voluntary   Association.] 

Unincorporated  voluntary  society  may  be  sued  In  Its  capacity  as 
association    261 

Under  Tex.   law  unincorporated  voluntary  association  may  sue  and  be 

sued  In  Its  capacity  as  association 861 

USE  AND  OCCUPANCY. 

[See    Policy;    Risk;    Vacancy.] 

USURY. 

[See  Interest.] 

Requirement  that   Insurance   be   taken   out    to   bPtt«»r   secure   loan   held 

to  be  a  mere  cover  for  usurious  loan 408 

VACANCY. 

[See  Occupancy;    Policy;   Risk.] 

Temporary  absence  with  Intention  to  return  does  not  amount  to  V....       7 

"Occupancy"    defined M 

Act  of  tenant  cleaning  house  and  arranging  part  of  furniture  on  10th 
day   constituted    occupancy,    sleeping   In    house    not    being  essential 

to  occupancy 80 

Company  has  burden  of  establishing  defense  of  V 21 

Where  part  of  furniture  was  left  In  house  and  hired  man  slept  therein 

house  was  not  vacant 67 

Provision  that  loss  on  house,  vacant  more  than  ten  days,  will  not  be 
paid  Is  not  Inconsistent  with  by-law  providing 'that  vacancy  for  ten 
days  shall  suspend  Insurance,  but  that  same  Is  revived  upon  re- 
occupancy    88  ' 

"V"    defined 82 

House   Is   vacant    when    no   one   lives   therein    even    though    it    contains 

articles  of  furniture 82 

To   avoid    liability   on   account    of  V    company    must    return    unearned 

premium    88 

V  clause  Is  valid 84 

P*allure   of  company  to  act   within    reasonable   time   on  notice  of  V  Is 

waiver  of  forfeiture 84 

V  clause  does  not  apply  where  at  time  of  Issuance  of  policy  premises 

were  vacant 97 

YALUR  AND  YAIiUATION. 

[See  Application;   Bvldence.] 

Builder  who  was  familiar  with  prices  of  work  and  material  was  com- 
petent to  testify  as  to  V  of  property 15 

Where  company  objected  to  proof  of  V  of  property  after  loss  on 
ground  that  cost  of  restoration  was  proper  measure  of  damage. 
It  could  not  complain  of  error  In  admitting  such  evidence  where 
It  subsequently  objected  to  evidence  on  the  latter  theory 14 

V  of  property  destroyed  at  more  than  four  times  actual  value  Is  such 

fraud  as  avoids  recovery 28 

Owner  of  property  Is  competent  to  give  his  opinion  of  the  V  thereof. .     46 
Testimony  as  to  what  It  would  cost  to  procure  property  such  as  was 

Insured  was  competent  to  prove  V  of  property 72 

Bvldence  of  V  of  property  at  time  of  Issuance  of  policy  Is  Incom- 
petent where  policy  was  valued  policy 71 

Wis.   St.   requiring  that  policy  shall   contain  table  of  V  to  age  of   96 

years  Is  not  unfair  or  unreasonable 142 

Amount  of  insurance  collected  on  property  held  admissible.  In  an  action 

to  reduce  tax  levy,  to  show  value  of  property 848 

YAIiURD   POUCY. 

[See  S}vldence;  Policy;  Statutes.] 

That    there    Is    more    than    one    policy    on    property    does    not    prevent 

application  of  V  law  Sec.   8643.  R.  S.  Ohio 29 

Under   Sees.    8199-3204   Wilson's   R.    S.    Okla.    1903.   the   V  law,    Insured 

was  entitled  to  recover  full  amount  of  policy  where  loss  was  total..     53 

Under  Mo.   V.  law  amount   named   In  policy   Is   measure  of  loss  where 

there  has  been  no  depreciation 69 
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In  action  on  policy  Insuriner  real  property  value  need  not  be  alleged 
under  Mo.  V  law 71 

Mo.  V  law  Is  treated  as  havlner  entered  Into  all  contracts  subsequent 
to  tts  adoption 71 

In  Mo.,  V  law  is  general  provision  applylner  as  well  to  real  as  per- 
sonal   property 71 

Mode  of  estimatinflT  depreciation  and  burden  of  proving  same  Is  con- 
fined exclusively  to  total  loss  in  cases  of  insurance  of  real  estate 
under  Mo.  V  law 71 

Meaning  of  words   "total   loss"    in  V  law  has  no   application  to   losses 

on   personal  property 72 

It  was  not  competent  for  parties  by  agreement  to  impress  machinery 
permanently  attached  to  realty  with  character  of  personal  property 
as  effect  would  be  to  evade  provisions  of  Texas  V  law 7S 

There  is  total  loss  under  V  where  loss  is  such  as  to  destroy  identity 

of    property 79 

Sec.   1108,   ch.   34  W.  Va.  Code.    1906,  V  law,   was  not  repealed,   by   ch. 

7   Acts  of   1907 79 

"V"  and   "open   policy"   distinguished 824 

"Goods  insured  are  valued   (premium  included)   as  per  form  attached" 

constitute  policy  V 824 

Policy  may  be  constituted  V  by  reference  to  other  instruments 824 

TABIANCE. 

[See    Pleading;    Practice.] 

TEXDOR  Ain>  TENDEE. 

[See  Insurable  Interest;   Title.] 

Vendor    having   parted    with    insurable    interest    could    not    recover    on 

policy  taken  out  by  him 41 

'where  vendor  recovers  because  of  some  unsatisfied  obligation  on  part 
of  vendee,  insurer,  on  payment  to  vendor,  Is  subrogated  to  his 
rights   against   vendee 42 

Failure  of  vendor  to  collect  face  of  policies  was  an  unliquidated  de- 
mand, and  it  was  for  Jury  to  say  whether  or  not  In  the  exercise 
of  reasonable  care  he  should  have  collected  a  greater  amount 415 

In  accounting  under  contract  for  sale,  vendee  is  chargeable  with  pre- 
miums paid  by  vendor  and  should  be  credited  with  proceeds  of  in- 
surance received  by  vendor 488 

VENUE. 

[See    Actions    and    Defenses;    Jurisdiction.] 

It  is  not  error  to  over-rule  motion  for  change  of  V  because  complaint 
failed  to  show  Insured's  residence,  where  such  fact  is  shown 
by    affidavit 808 

Under  Ga,  laws  foreign  company  may  be  sued  in  any  county  where 
It  transacted  business  although  at  time  of  suit  it  had  abandoned 
its  business  in  such  county 369 

I'nder  Ga.  law,  where  company  had  agent  In  county  at  tinA  of 
Issuance  of  policy,  court  of  that  county  had  Jurisdiction  of  action 
thereon  even  though  at  time  of  action  company  had  no  agent 
therein    868 

Action    against    foreign    company    is    properly    brought    in    county    of 

plaintiff's   residence,   under   Okla.    laws 374 

Under  Tex.  laws,  foreign  live  stock  company  could  not  be  sued  In 
county  In  which  plaintiff  resided  where  company  did  not  have  an 
office  there  and  where  Insured  animal  did  not  die  there 394 

Receiver  of  unauthorized  foreign  company  may  suo  anywhere  to  re- 
cover assessments  on  policy  contract  made  in  homo  state  of  such 
company    428 

VERDICT. 

[See  Judgment;   Supreme   Court] 

Where  evidence  conflicted  as  to  whether  or  not  applicant  misrepre- 
sented health,  V  of  Jury  was  conclusive 127 

Where    there   was   some    evidence    that    proofs    of    loss    were    furnished 

V  is  conclusive 34 

There   being  some  evidence   that  no   application   for   reinstatement   had 

been  signed  by  assured,   the  V  of  the  Jury  was  conclusive 206 
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Evidence  considered   and   held  sufficient  to  sustain  V  that   Insured   did 

not  commit  suicide  by  taking  strychnine 218 

Evidence  considered  and  held  to  sustain  V  of  accidental  death 251 

Opinion  of  expert  on  hypothetical  question,  not  submitting  all  of  ma- 
terial  facts.  Is  insufficient  to  sustain  V  agr&lnst  company 806 

VESTED  INTEBEST. 

[See   Beneficiary.] 

Policy,  authorising  change  of  beneficiary,  gives  no  such  V  nm  will  pass 

to  beneficiary's  trustee  In  bankruptcy 168.  224 

Although    wife's    Interest    Is    contingent,     her    joinder    In    assignment 

passes  right  to  proceeds  to  assignee 168 

Policy  payable  to  wife,  and  In  event  of  her  prior  death  to  her  children, 

gives  wife  no  vested  transmissible  Interest 176 

Where  beneficiary  paid  premiums  In  pursuance  of  agreement  that  she 

should  have  proceeds  upon  maturity  of  policy,  she  had  V  therein..  178 

Where   Insured  executed   irrevocable  trust   deed   of  policy,    trustee   has 

V  and  present  title  in  policy 188 

Annotation:      "Surrender  of   policy   of   ordinary   life   Insurance  without 

consent  of  beneficiary" 198 

Annotation:  "Widow's  rights  to  proceeds  of  policy  on  deceased  hus- 
band's life,  payable  to  himself  or  his  estate" 198 

Beneficiary  in  benefit  certificate  has  no  V 231,   255,  286 

Beneficiary  has  no  V  and  cannot  complain  that  by-laws  with  reference 

to  change  of  beneficiary  were  not  strictly  complied  with 256 

Insured  In  benefit  certificate  has  no  property  right  In  insurance,  but  only 

right  to  change  beneficiary  designated 286 

Under  accident  policy  providing  for  payments  to  beneficiary  In  event 
of  death  of  Insured,  until  insured  died  beneficiary  had  no  Interest 
In    policy 310 

VOID    POUCV. 

[See   Definition;   Forfeiture;   Policy.] 

Violation    of    Inhibitions    In    policy    does    not    render    policy    void    but 

merely    voidable 260 

Answer  setting  out  that  policy  had  never  gone  Into  effect,  and  cross- 
complaint  setting  up  claim  for  premium,  should  be  construed  to 
mean  that  company  claimed  a  right  to  have  unpaid  premium 
deducted  If  policy  were  sutsained 480 

VIOLATION   OP   LAW. 

[See  Criminal  Law;  Execution  for  Crime;  Policy;  Statutes.] 

"Employed  in  V"  cannot  be  construed  to  mean  "knowingly  or  negli- 
gently employed  in  V" 429 

There  being  no  evidence  that  Insured  was  acting  in  self-defense  when 
he  fired  at  his  slayer.  It  was  improper  to  submit  question  of  self- 
defense  to  Jury 227 

Jury  should  have  been  Instructed  that  if  decedent  brought  on  difficulty 
by  shooting  at  his  slayer  they  should  find  for  company,  the  policy 
excepting  death  received  in  consequence  of  V 227 

Where  defense  In  action  on  policy  was  that  insured  met  death  while 

violating  law,   court  should  have  told  Jury  what  constituted  V 227 

Judgment  acquitting  Insured's  slayer  on  ground  of  self-defense  was  in- 
admissible on  question  of  whether  or  not  insured  was  killed  In 
consequence  of  V 228 

Death  resulting  from  V,  after  incontestable  period.  Is  no  defense 246 

Evidence  held  to  show  that  Insured  came  to  his  death  while  making 

assault   in   V 266 

Where  insured  was  killed  in  consequence  of  V,  that  person  who  killed 

him   was  violating   law   was  immaterial 866 

Ordinance  requiring  covering  for  sidewalk  when  it  became  necessary 
"to  perform  any  work  on"  any  building,  does  not  apply  to  erec- 
tion of  fire  escapes  on  such  building,  and  Indemnity  company  was 
not  excused  for  loss  resulting  to  pedestrian  in  passing 877 

Where  V  was  pleaded   as   a  defense   it  was   unnecessary  for  Insurer 

to  plead  that  such  violation  of  law  contributed  to  Injury 416 

Where  employe  was  employed  in  violation  of  child  labor  law  insured 

was  not  liable  for  damages  paid  arising  out  of  his  injury 481 

Surety  on  bond  of  municipal   contractor  is  released   where   contractor 

works  employes  contrary  to  eight  hour  laboy  law 4SS 
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That  child's  employment  certificate  had  been  Issued  does  not  change 
fact  that  his  employment  contrary  to  N.  Y.  Labor  Laws  was  "In 
V"    within   liability   policy 429 

Child   "permitted  to   operate"    dangerous  machinery  contrary  to  N.    Y. 

Labor  Law  Is  "employed  in  V"  within  meaning  of  liability  policy..   428 

Where  child's  employment  certificate  was  not  filed  in  otRce  of  employer 
as  required  by  N.  Y.  Laws,  his  employment  was  In  V  within 
policy     428 

Exception  of  liability  for  Injuries  to  employes  hired  In  V  Is  not  ren- 
dered immaterial  because  accident  was  not  due  to  V 429 

TOLUNTABY   ASSOCIATIONS. 

[See  Unincorporated  Associations;  Parties.] 

VOLUNTARY  BXPOSLBE. 

[See   Accident   Insurance.] 

Where  death  was  from  drowning  recovery  could  not  be  defeated  on 
ground  that  contributing  cause  was  voluntary  act  of  entering 
water    260 

To  defeat  recovery  for  V,  such  exposure  must  have  been  with  respect 
to  a  danger  so  obvious  that  an  ordinarily  prudent  person  would 
not    encounter    It 296 

Evidence  held  to  support  verdict  that  Insured  was  Intoxicated  at  time 

he  was  killed  and  had  voluntarily  expssed  himself  to  danger SOS 

Insured  In  going  out  Into  lake  when  waters  were  rough  exposed  him- 
self to  unnecessary  danger  and  his  beneficiary  could  not  recover. .   212 

WAQ£B  POLICY. 

[See  Insurable  Interest.] 

Instruction  considered  and  held  not  to  actually  define  a  W ISS 

Whether   or   not    assignment    to    person    having    no    Insurable    interest 

is  made  as  cover  for  W  is  question  of  fact 18S 

Testimony    of    agent    through    whom    application    was    made    that    he 

disapproved   policy   because  In   his   opinion  it  was  a  wager  policy 

was    admissible 186 

Testimony   that  there  was  a  great  deal   of   speculation   in  policies  In 

town  where  Insured  lived,  is  Inadmissible  to  prove  W ISfi 

Instruction  that  incontestable  clause  would  not  be  applicable  If  policy 

were  W  was  not  erroneous ISfi 

Assignment  of  policy  by  Insured  to  bis  sister  did  not  render  such  policy 

a    W 144 

WAIVER. 

[See  Agent;   Broker;   Estoppel;   Evidence.] 

Taking  proofs  of  loss  and  promising  payment  operates  as  a  W  of 
iron-safe    clause 2 

W  is  the  intentional  abandonment  of  a  known  right 2.     14 

Proof  of  W  may  be  made  under  allegation  of  performance S 

Where  adjuster  who  took  proofs  of  loss  and  promised  payment  had 
no  knowledge  of  breach  of  condition,  there  was  no  W 8 

Local  agent  with  power  to  effect  insurance  and  collect  premiume  may 
waive  proofs   of   loss 8 

W  to  be  effective  must  be  with  full  knowledge  of  all  material  facts 
and  must  be  distinctly  made 7 

Silence  of  agent  when  asked  if  an  appraisal  was  desired,  does  not 
constitute  a  W  thereof 7 

Delivery  of  policy  with  knowledge  that  Insured  had  parted  with  title 

Is  W  of  sole  ownership  clause 8 

Where,  after  loss,  company  demanded  payment  of  premium  note  not 
knowing  of  such  loss  such  demand  did  not  constitute  W  of  for- 
feiture where  policy  provided  that  risk  was  suspended  during  time 
any  premium  note  remained  due  and  unpaid 11 

That  company  did  not  learn  of  forfeiture  until  months  afterward 
would  not  alter  fact  that  failure  lo  return  unearned  premium 
notice  waived  forfeiture 11 

Surrender  of  policy  after  knowledge  that  It  required  ten  days  written 
notice  of  cancellation  upon  representation  that  cancellation  was 
complete  upon  verbal  notice.  Is  not  W  of  condition  as  to  notice...     14 
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Knowledge  of  aerent  is  insufficient  to  establish  W  where  policy  pro- 
vides that  all  W  must  be   in  writing 16 

Where  existence  of  chattel  mortgage  was  not  known  until  after  ad- 
justment,  act   of  company   in   sending  adjuster   and    taking  proofs 

of  loss  did  not  constitute  W 26 

Unconditional  delivery  of  policy  Is  W  of  prepayment  of  premium. .  .82,  169 
Where   assessments   were   retained    by    mutual   company    after   member 

had  become  disqualified,  the   company  was  liable 88 

Where  company  with  knowledge  of  forfeiture  recognizes  validity 
of  policy,  or  so  acts  as  to  lead  insured  to  believe  It  does  not  In- 
tend to  rely  on  forfeiture.  It  is  estopped  to  afterwards  say  It  did 

not   Intend   to   waive   forfeiture 46 

Knowledge    of    collector    even    though    a    director    of    company    would 

not  estop  company   to  rely  upon  written  consent  to  assignment. . .     46 
Expression  to  agent  of  intent  to  obtain  other  Insurance  will  not  con- 
stitute a  W  or   estoppel 56 

Ina.dvertent  levying  of  assessment  does  not  constitute  a  W 66 

Consent  to   assignment   without   knowledge   of   forfeiture   arising  out   of 

procurance  of  other  insurance  Is  not  a  W  of  forfeiture 66 

Conditions  In  policy  may  be  waived  by  conduct  of  company  through 

its   agents 58 

Instruction  that  It  was  for  Jury  to  determine  whether  knowledge  of 
agent    constituted   W   Is   Inconsistent    with    instruction    that   no    W 

could  be  made  except  in  writing 60 

Denial     of     all     liability     upon     other     grounds     waives     proofs     of 

loss    8,   4,    61,   70,   117.    161,   180.    262.  804 

Denial   of  liability   within   time   allowed  for   furnishing  proofs  of  loss 

is  W  thereof 61 

Whether    company    through    agent    denied    liability,    thereby    waiving 

appraisal,  is  question  of  fact 6S 

Failure   to   furnish   blank   forms  and   denial   of   liability   waives   proofs 

of   loss 66 

Testimony  that  adjuster  continued  his  investigation  upon  learning  of 
non-compliance  with  iron-safe  clause  is  sufficient  to  sustain  find- 
ing company  did  not  waive  breach  of  such  clause 64 

Where  agent  at  time  of  issuance  of  policy  knew  that  goods  were  In 
warehouse   in   original   packages   and    that   no   inventory   could   be 

taken  requirement  of  inventory  was  W 68 

Agreement  of  bankrupt  that  investigation  of  loss  should  not  be  taken 
as  W  is  binding  on  bankrupt   estate   where   made   in   presence  of 

receiver  in   bankruptcy 68 

Waiver  is  an  affirmative  defense 68 

W  Is  affirmative  defense  and  must  be  pleaded  to  be  available 68 

Failure   to   demand   production   of  books  after   loss   is  W   of  right   to 

forfeit  policy  for  non-compliance   with    iron-safe   clause 69 

Making   demand    for   payment   of   assessment   after   loss   is   not  W   in 

absence  of  proof  of  payment  of  such  assessment 68 

Agent   with    authority   to   settle    losses   W   proofs   of   loss   by   agreeing 

that  company  would  pay  amount  of  loss  as  found  by  him 76 

Demand  for  payment  of  assessments  after  loss  is  not  W  of  forfeiture 

for    non-pasonent .' 78 

Receiving   and    retaining   proofs    of    loss    is    not    W    of   forfeiture    for 

non-payment  of  assessment 7^ 

Provision  of  policy  that   agent  shall  not  have  power  to  W  conditions 

thereof  is  binding 80 

Receipt  and  retention  of  affidavits  furnished  by  Insured  in  attempt  to 
make  proofs  of   loss  is  W  of  strict  compliance   with   provision  as 

to  proof  of  loss 80 

Denial  of  liability  W  requirements  of  appraisement 88 

Act  of  company  sending  special  agent  to  visit  insured  for  purpose  of 
agreeing    upon    amount    of    loss    does    not    waive    requirement    of 

proofs  of  loss 88 

Adjuster  has  no  authority  to  W  proofs  of  loss 84 

Denial  of  liability  when  read  in  connection  with  statement  that 
company    would    rely    upon    all    of    its    legal    rights    does    not    W 

proof  of  loss 84 

Agreement    of   agent    that   future   breach   of   policy    will   be    condoned 

does  not  amount  to  W 84 

Failure  of  company  to  act  within  reasonable  time  on  notice  of  va- 
cancy Is  W  of  forfeiture 84 
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Examination  of  Insured  does  not  W  forfeiture  where  policy  stipulates 
that  any  action  relating:  to  adjustment  of  loss  shall  not  be 
deemed   W •(► 

Where  Insured's  agent,  having:  authority  to  keep  Insurance  In  force, 
accepted  substituted  policy.  Insured  Is  charged  with  having  W 
notice   of   cancellation 94 

Act   of  local  agent  in   delivering  policy,    with   knowledge  of  existence 

of  other  Insurance,   is  W  of  forfeiture 94 

Local    agent    having    authority    to    execute    and    deliver    policies    may 

W  cohdltlons  thereof 9S 

Local  agent  having  authority  only  to  solicit  applications  and  forward 

same  to  company  for  approval  may  not  W  conditions  of  policy....     96 

Knowledge  of  agent  Is  not  Imputed  to  company  so  as  to  estop  it  from 
setting  up  conditions  In  policy  issued  in  Oklahoma  prior  to  state- 
hood         96 

Mutual  company  may  waive  Its  by-laws  or  policy  provisions  like  any 
other   company 9T 

Denial    of    liability    waives    provision    limiting    time    in    which    action 

may  be  brought 98 

Xon-walver  agreement  has  reference  only  to  acts  done  pending  ad- 
justment         98 

Where  policy  provided  that  Its  terms  could  not  bo  varied  by  any 
agents  cashier  of  local  office  had  no  authority  to  extend  time  for 
payment  of  premium Ill 

An   agreement    in    writing    not    to    agree    by   parol    is    ended    by    new 

contract  which  contradicts  it Ill 

Company  may  stipulate  In  its  policies  that  terms  cannot  be  varied 
except  by  one  of  Its  principal  officers  nor  by  any  W  not  author- 
ised by  them Ill 

Provision  of  policy  that  no  agent  has  power  to  modify  or  waive  its 
conditions  Is  notice  to  Insured  of  the- limited  authority  of  such  an 
agent  in  this  respect lit 

Whether    conduct    of    company    In    failing    to    insist    upon    compliance 

with  the  rules  amounted  to  <i  W  thereof  was  for  Jury 120 

Insured  may,  by  agreement,  waive  In  advance  Incompetency  of  phy- 
sician to  testify 124 

Where  proofs  of  death,  furnished  by  physician  who  attended  insured, 
contained  disclosures  of  privileged  information,  such  disclosures 
were  Inadmissible  as  against  beneficiary 124 

Allegation  of  delivery  of  promissory  note  In  payment  of  first  premium 

Is  sufficient  as  an  allegation  of  W  of  prepayment  in  cash 141 

Unconditional  demand  for  payment  of  premium  note  waives  forfeiture 

for  non-payment  of  such   note 186 

Failure  to  return  premium  upon  learning  of  misstatement  In  applica- 
tion Is  W  of  such  misstatement  and  furnishes  no  defense  to 
Insured  In  action  on  premium  note 137 

Retention  of  draft  held  not  to  amount  to  a  W  of  prompt  payment 1S8 

Knowledge  of  agent  of  breaches  of  certain  warranties  will  be  treated 
as  W  of  such  breaches  as  were  known  to  agent  but  not  as  to 
breaches  of  which  he  had  no  knowledge 189 

Agent  with  authority  only  to  solicit  Insurance,  deliver  policies,  and 
collect  premiums,  cannot  after  delivery  of  policy,  waive  any  of 
its    conditions 189 

Failure  to  notify  insured  of  amount  of  dividend  applicable  to  reduc- 
tion of  premium  is  W  of  forfeiture  for  non-pajrment  of  premium..   148 

Knowledge  of  agent  that  Insured  had  been  in  hospital  after  slight 
operaton  was  Insufficient  to  show  W  of  misrepresentation  of  ex- 
istence  of  heart  disease 149 

••Waiver"  implies  knowledge  of  facts  claimed  to  have  been  waived....  150 

Delivery  of  policy,  knowing  that  Insured  was  then  sick,  is  W  of  pro- 
vision that  contract  shall  not  take  effect  unless  delivered  during 
good  health  of  insured 166 

Where  upon  lapse  of  policy  it  was  returned  with  paid  up  endorsement, 
and  was  retained  for  some  months  with  knowledge  of  rights 
guaranteed  by  non- forfeiture  law.  there  was  no  W  of  rights 
under  such   law 168 

Whether  proposition  to  make  loan  to  enable  insured  to  pay  premium, 
made  after  time  for  paying  premium,  was  W  of  prompt  payment 
is  question  of   fact 172 

W    occurs    where,    after    knowledge    of    forfeiture.    Insurer    recogrnises 

continued   validity   of   policy 172 
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W  la  essentially  unilateral.  It  need  not  be  founded  upon  new  agree- 
ment or  based  upon  estoppel  or  supported  by  consideration 172 

W   of    forfeiture    for    non-payment    of    premium    by    offer    of    loan    is 

operative  for  reasonable  time  thereafter 172 

Letter  of  superintendent  of  extension  department  to  cashier  of  local 
acency  is  sufficient  to  authorise  latter  to  act  In  accordance  with 

such   letter 172 

AlthouflTh  W  was  not  pleaded,  no  prejudicial  error  was  committed 
by  permitting  testimony  to  show  W  where  no  motion  was  made 
for    more    specific    allegations    and    no    request    for    further    time 

was  made 176 

Indulgence  on  part  of  company  in  extending  time  for  payment  of 
premium  does  not  waive  forfeiture  for  non-payment  at  time  when 

same   should   be  paid 178,  179 

Illegal  forfeiture  Is  W  of  tender  of  subsequent  premiums 180 

Retention  of  premium  after  learning  that  policy  was  delivered  when 
insured    was    not   in    good,    health    Is   W    of   requirement    of    ffood 

health  at  tlmo  of  delivery 181 

W  once  made  cannot  be  recalled isr 

Agreement  of  agent  that  premium  may  be  paid  within  sixty  days 
is  W  of  condition  of  policy   that  same  shall  not  take  effect  until 

premium    Is   paid 188: 

Annotation:       "Retention    of    policy    as    W    of    mistake    or    fraud    as 

to    termsT* 198: 

Uniform    custom    of    aooeptlng    assessments    after   due    date    is    W   of 

prompt  pajrment 196,   261,  270.  278.  29S 

Aoc«'ptance  of  assessments  upon  condition  that  hasards  of  prohibited 
occupation   were  not  covered   did   not   extend   insurance   except   as 

to  risks  or^rinally  Insured  against 196 

Where  spedflo  grounds  are  stated   for  refusal  to  pay,   insurer  thereby 

waives  any  defenses  except  as  stated 198 

Requirement  that  policy  be  surrendered,  as  condition  precedent  to 
collection  of  sick  benefits,   is  waived   by  denying  that   member  is 

entitled  to  such  benefit 198 

Provision    of    by-laws    may    be    waived,    while    provisions    of    charter 

may   not   be 201 

By-law     providing     for     forfeiture     for    non-pasrment     of    assessment 

may  be  waived 206 

That  names  of  suspended  members  were  still  carried  on  books  of 
societies  would  not  constitute  waiver  of  forfeiture  for  non-payment 

of    assessments 206 

Deputy  head  counsel  of  society  with  authority  to  obtain  new  members 

may  not  waive  provisions  of  by-laws 218 

Failure  to  give  notice  of  delinquency  of  local  lodffe  is  waiver  of  riffht 

to  avoid  insurance  on  account  of  such  delinquency 216 

Failure  to  make  objection  to  defects  In  proofs  of  loss  Is  W  thereof.  .218.   304 
By    accepting   applicant    as    member    of    non- beneficiary    class,    society 

waived  right  to  object  that  he  had  not  been  initiated 217 

Society  may  waive  by-laws  or  regulations  deslarned  for  Its  benefit 217 

That  local  lodge  had  paid  previous  assessments  to  prevent  forfeiture, 
was    not    a    W    of    forfeiture    for    non-pasrment    of    a    subsequent 

assessment    220 

By  entering  Into  agreement  with  rival  claimants  that  proceeds  should 
be  paid  to  such  of  the  claimants  as  the   court  should  determine 
was  a  W  of  right  to  object  to  Ineligibility  of  the  new  beneficiary..   224 
Where   evidence  of  waiver   consisted    entirely    of    letters,    the    question 

of  W  was  for  court 282 

Act  of  directors  asking  plaintiff  if  he  would  forthwith  comply  with 
requirement  to  procure   uniform,    held    not    a   waiver  of   forfeiture 

for  previous  failure  to  obtain  such  uniform 280 

By  payment  of  money  Into  court  society  waives  objection  to  bene- 
ficiary      234 

Acceptance   of   assessments,    knowing-    that    there    had    previously    been 

a  default,    is  W  of   forfeiture 236,  271 

While  by-laws*  providing  that  agent  may  not  waive  conditions  of  con- 
tract withhold  from   him   power  of  express   W,   they   do  not  relate 

to  W  Implied  by  law 240 

Local    lodge    may    waive    forfeiture    for    delinquency    In    payment    of 

assessments   245,    260,  287 

1912-99 


Digitized  by 


Google 


610  DiaSBT  OF  INSURANCE  CASES.        [Vol.  XXV 

Whether  limitations  on  the  authority  of  agent  bare  been  waived  by 
custom  depends  on  whether  or  not  acts  were  known  to  and  ac- 
quiesced In  by  principal 248 

Where  general  officers  had  no  knowledge  of  custom  of  officers  of 
local  camp  to  accept  assessments  after  due  date,  society  was  net 
estopped  to  claim  forfeiture 24S 

Acceptance  of  assessmenu  with  knowledge  that  insured  was  engaged 
in  prohibited  occupation,  is  a  W  of  forfeiture 2M 

That  society  waived  forfeiture  for  engagement  In  occupation  of 
driving  brewery  wagon,  did  not  prevent  it  from  forfeiting  Insur- 
anoe  on  account  of  insured  engaging  in  saloon  business  thereafter. .  250 

Where  society  did  not  Insist  upon  strict  compliance  with  by-laws  as  to 
change  of  beneficiary,  but  paid  money  into  court,  strict  com- 
pliance was  thereby  W 266 

LfCtters  of  society  to  insured  after  time  for  paying  assessments  asking 
him  to  reinstate  himself  was  not  W  of  forfeiture  for  non-payment. .   260 

Denial  of  liability  on  account  of  non-membership  of  deceased,  W  by- 
laws requiring  exhaustion  of  remedies  before  resorting  to  courts..  266 

It  was  error  to  predicate  W  upon  acts  of  local  camps  where  they 
were  without  authority  to  W 274 

Officers  of  local   lodge  have  no  authority  to  W  provisions  of  by-laws 

relating  to  substance  of  contract 274 

Denial  of  liability  on  spedfled  ground  is  W  of  other  grounds  only 
where  company  at  time  of  denial  had  knowledge  of  such  other 
grounds    275 

Keceipt  of  assessment  one  day  after  maturity  and  retention  of  same 
until  death  of  member  waives  forfeiture  for  non-payment  at 
maturity    278 

It  was  ei4x>r   to  predicate   instructions  upon   W   where   issue   was   not 

raised  by  pleadings 270 

Act  of  officer  In  receiving  dues  from  suspended  member  in  bad 
health  Is  Insufficient  to  constitute  W,  where  officer  had  no  knowl- 
edge of  member's  ill  health 282 

Failure  to  require  answers  to  subsequent  questions,   which,   by   reason 

of  first  answer  became  irrelevant,  was  not  W 288 

Annotation:  "W  by  officer  of  subordinate  lodge  of  forfeiture  for  non- 
payment of  assessments^' 291 

That  company   admitted  partial   liability   furnished   no  evidence  of  W 

of   limitation   clause 298 

A.ct  of  company  accepting  notice  without  objection  and  sending  blanks 

for  proofs  of  loss,  held  W  of  time  for  furnishing  notice 299 

Stipulation   that   no   W  could   be  made   unless  signed   by   president   is 

valid   802 

Although   question  of  W  was  not  raised  by  pleadings.   It  having  been 

litigated,  there  was  no  error  in  submitting  question  to  Jury 313 

Where  inquiry  was  not  made  as  to  applicant's  age.  and  his  attention 
not  directed  to  age  limitation,  company  Is  charged  with  having 
W  such  limitation 818 

Doctrine  of  W  has  no  application  where  assured  has  not  been  misled 

by    Insurer's    conduct 346 

Refusal  to  pay  cannot  be  taken  as  an  intention  to  waive  a  condition 

which  only  had  to  be  complied  with  in  case  of  such  refusal 348 

Delivery  of  bond  knowing  that  it  had  not  been  signed,  together  with 
letter  reciting  that  bond  was  "duly  executed"  is  a  W  of  the 
employe's    signature 848 

Acceptance  of  separate  Indemnity  agreement  from  employe  is  a  W 
of  condition  of  bond  that  it  shall  be  of  no  effect  unless  signed 
by    employe 346 

Act  of  liability  company  assuming  defense  without  reservation  is  a 
W  of  right  to  object  that  liability  was  not  covered  by  policy 363 

Statement  of  agent  that  he  had  letter  In  his  pocket  from  company 
stating  that  it  would  take  charge  of  defense  is  insufficient  to 
show  W,  the  agent  himself  having  no  authority  to  waive  condi- 
tions of  policy 877 

W  should  be  pleaded  in  the  complaint  and  not  in  the  reply 854 

That  agent  of  company  consented  to  killing  of  animal  afflicted  with 
Incurable  disease  would  not  render  company  liable,  it  not  otherwise 
being   liable 401 

Where  agent,  through  whom  insurance  was  Issued,  with  knowledge  of 
existence  of  ground  for  forfeiture,  delivers  policy  and  collects 
premium,  the  forfeiture  is  waived 440 
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WABEHOUSBMAN. 

[See  Bftllor  and  Bailee.] 

"Insured"  as  used  in  policy  issued  to  W  has  reference  to  such  W  and 

not  owner  of  roods  Insured S8 

Policy  insuring  bailee  and  providing  for  forfeiture  If  property  of  ''in- 
sured" become  encumbered  by  chattel  mortgage,  is  not  avoided 
by  reason  of  mortgage  executed  by  owner,  since  word  "insured" 
has  reference  to  bailee 88 

WABBANTT. 

[See  Application:  Forfeiture;   Policy:   Representation.] 

W  by  insured  that  he  has  policy  in  another  company  on  identical 
property  concurrent  In  form  and  amount  is  valid  and  untruth 
avoids    recovery 17 

Agreement  to  keep  books  locked  in  fire-proof  safe  is  promissory  W 
and  is  not  substantially  compiled  with  by  merely  producing  in- 
ventory made  one  month  prior  to  fire 28 

Representations  in  application  as  to  other  insurance  Is  a  continuing 
W  and  must  be  true  with  reference  to  time  of  acceptance  of 
applioatlon    55 

"So  far  as  you  know  or  believe"  in  last  question  relating  to  applicant's 
present  state  of  health,  should  not  be  read  Into  previous  question..   113 

"Warrant3r"    defined 127 

Where  policy  stipulated  that  statements  in  application  in  absence  of 
fraud  should  be  deemed  representations,  such  statements  under 
rule  that  uncertainties  are  resolved  In  favor  of  Insured,  are  rep- 
resentations even  though  application  recited  that  statements  were 
made  as  Inducement  to  Issuance  of  policy 128 

Affirmative  warranties  are  sufficiently  complied  with  if  substantially 
true,  if  not  substantially  true  then  without  reference  to  materiality 
they  avoid  contract 188 

W  that  applicant  had  never  been  connected  with  manufacture  of 
spirituous  liquors  when  in  fact  he  had  as  a  boy  worked  as  a  hand 
about  his  father's  still  was  false  and  avoided  recovery 139 

False  W  as   to  place    of   birth   and   residence   avoided   policy   without 

reference  to  materiality  of  answer 189 

False  W  as  to  number  of  sisters  and  brothers  living  and  dead 
forfeits  policy 18» 

Knowledge  of  agent  of  breaches  of  certain  warranties  will  be  treated 
as  waiver  of  such  breaches  as  were  known  to  agent  but  not  as  to 
breaches  of  which  he  had  no  knowledge 189 

Where  applicant  knowingly  makes  false  answers  as  to  his  health  there 

can   be   no   recovery 168 

"Representations"  and   "warranties"   distinguished 179,    811,  418 

Statement  in  application  to  have  been  material  must  have  been  Induce- 
ment to  contract 179 

Under  N.  C.  law.  providing  that  false  statements  In  application  shall 
not  avoid  policy,  unless  material,  stipulation  by  parties  that 
statements  therein  are  inducements  Is  without  effect 180 

Answer    to    questioa   as    to    consultation    with    physician    constituted 

a    W 808 

Where  answers  are  warranted  to  be  true  to  best  of  applicant's  knowl- 
edge, question  to  be  determined  Is  not  whether  they  were  untrue 
In  point  of  fact  but  whether  they  were  untrue  to  the  best  of  the 
applicant's    knowledge 208 

Evidence  considered  and  held  to  show  false  warranty  as  to  soundness 

of    health 205 

StatemenU  in  application  will  not  be  construed  to  be  W  except  where 

it  clearly  appears  that  such  was  intention  of  parties 218 

Breach  of  W  as  to  family  history  Is  material  and  avoids  recovery 881 

At   common   law   warranties  were   taken   to   be   literal   truth    of   facts 

stated 888 

Where  insured  contracted  that  statements  In  applioatlon  should  be 
W  and  should  forfeit  Insurance  if  not  tme.  benefldary  could  not 
question  materiality 840 

W  that  applicant  had  abstained  from  use  of  intoxicants  for  osrtmln 
time  cannot  ba  construed  to  mean  that  he  had  abstained  from 
Intemperate  use  of  Intoxicants 240 

Statements  warranted  to  be  true  and  made  a  part  of  contract,  if  un- 
true, avoid  recovery  whether  material  or  not 882 
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Where  there  is  nothing  In  application  or  policy  tendlnar  to  show  that 

statements    were    to    be    considered    as   W,    they    will    be    deemed 

representations    S68 

To  put   In  issue  falsity  of  W  It   was   not   incumbent  upon   plaintiff  to 

file  reply 26C 

To  establish  breach  of  W  it  devolved  upon  company  to  prove  execution 

of    application,    that    answers    were    as    recorded    and    that    such 

answers  were  false 256 

Where  statements   as   to   health   were   W   to   be   true   and    same   were 

untrue,   and   such   statements   were   material,    then   it   was   breach 

of  W  even  thougrh  Insured  did  not  know  statements  were  untrue 257 

Benefit   society    Is   exempt    from    statute    rpRulatingr   general    Insurance 

and  may  rely  upon  breach  of  W 270 

Answers  as  to  matters  clearly  within  applicant's  knowledge  are  W. . . .  800 
W  by   insured   that   no   policy   issued   to    him   had    been   canceled,    that 

he   had  received   no   Indemnity   for  any  accident   and   that  he   had 

no  other  accident  Insurance  were  material 802 

Where    application    was    made    out    by    Insurer's    agrent.    misstatements 

therein  would  not  avoid  policy 806 

Whether   or   not   misrepresentation    is    material    depends   upon   whether 

it  was  of  such  importance  as  to  lead  company  not  to  contract 806 

It   was   not   error   to  refuse    to   instruct    that    If   W   were   untrue    there 

could    be    no    recovery    without    also    flndingr    that    such    W    were 

material     307 

Breach  of  W  cannot   be  predicated   upon   failure  of  agent  to  properly 

record  applicant's  answers 815 

Continuing    warranty,     if     breached,     avoids     recovery     regardless    of 

materiality   820 

W  that  accounts  of  cashier  were  examined   and   found  correct   is  not 

to  be  taken  as  a  warranty  of  the  corrections  of  the  accounts 404 

Misrepresentations  do  not  effect  validity   of  policy  unless  material   to 

risk,  or  unless  by  terms  of  policy  they  are  made  affirmative  W 431 

Whera    it    is    expressly    stipulated    that    representations    are    material. 

they  become   W 431 

"Promissory   W"    construed 431 

"Affirmative   W"    construed 431 

WATCHMAN. 

[See  Policy;  Warranty.] 

Annotation:      "Absence    of    watchman    without    knowledge    of    insured 

as  a  defense" 10 

WKEKI.T  INDEMNITY. 

[See   Accident  Insurance;    Policy;    Sick    Benefits.] 

WHOIXT  DESTROYED. 

[See  Total  Lk>ss;   Statutes.] 

WIFE'S    POUCY. 

[See   Assignment;   Husband   and   Wife;    Statutes] 

Transfer   of   policy   to   wife   In   fraud    of   creditors    cannot    be   avoided 

by  such  creditors  under  Mass.  laws.     Transfer  to  son  can  be 104 

Where  husband  filed  application  and  paid  premium  on  policy  on  life 
of  W,  he  was  her  agent  and  representations  made  by  him  were 
made   as   her   agent 189 

Annotation:     "Life  Insurance  policy  in  favor  of  married  woman  as  her 

separate  estate" 198 

Annotation:       "Widow's    rights    to    proceeds    of    policy     on    deceased 

husband's  life,  payable  to  himself  or  his  estate" 198 

Under  S.  D.   Laws  bankrupt's  policies  are  exempt   to  extent  of  $6,000, 

notwithstanding  their  cash  surrender  values 827 

Under  Mo.  Laws  policy  payable  to  wife  by  name  Is  exempt  notwith- 
standing policy  authorizes  change  of  beneficiary  and  provides  for 
pasrment  of  specified  values  to  insured  upon  its  surrender 328 

Tenn.  St,  exempting  proceeds  of  policy  on  life  of  husband  for  benefit 

of  wife,  from  his  debts,  does  not  exempt  same   from  her  debts....   360 

Interest  of  wife  in  policy  of  life  of  husband  payable  to  her  is  her  sep- 

parate  estate 360 
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WILL. 

[Pee  Beneficiary;   Conatltutlon  and   By-Laws.] 

rnder  policy  taken  out  by  wife,  on  life  of  husband,  payable  to  herself 
and  children,  wife  could  dispose  of  proceeds  of  W  there  being  no 
children   168 

Mfe  policy  is  not  testamentary  paper 189 

Voluntary  trust  of  insurance  proceeds  held  not  to  be  in  contravention 

of  statute  of  W 189 

AithouflTh  l>enefit  certificate  speaks  from  time  of  death  it  is  not  a  tes- 
tamentary  disposition   of   property 281 

Insured  may  not  bequeath  benefits  to  person  ineligible  under  by-laws..   241 

WTiere  insured,  acting  in  accordance  with  sugrsrestion  of  society,  made 
proceeds  payable  to  estate  and  then  bequeathed  fund  to  friend^ 
the  friend  was  entitled  to  proceeds 245 

Proceeds  of  benefit  certificate  may  be  bequeathed  where  by-laws  do  not 

prohibit    248 

Where  beneficiary  was  to  take  proceeds  for  uses  stipulated  in  will,  the 
persons  named  in  such  W  could  sue  without  intervention  of  desig- 
nated   beneficiary 248 

Member  of  benefit  society  has  no  property  in  fund  promised  to  be  paid 

that  could  be  disposed  of  by  W 261 

W    is   not    "attested    order"    within    meaning   of    by-law    providing    for 

payment  of  benefits  only  on  Insured's  attested  order 261 

Where  original  beneficiary  died,  insured  could  dispose  of  proceeds  by 
win  If  beneficiaries  of  such  will  were  within  classes  named  in 
by-laws    262 

W  devising  property  to  benefit  order  is  not  void  because  witnessed  by 

members  of  such  order 280 

Fraternal    benefit    society   is   without    capacity   to    take   property    given 

to  It  by  W 280 

Certificate  made  payable  to  member  himself  cannot  be  transferred  by 

W  to  person  not  within  classes  named  in  by-laws 291 

Where  testator  provided  for  payment  of  debts  out  of  personal  prop- 
erty, a  devise  of  insurance  proceeds  is  a  specific  legacy  free  from 
liability   for   payment   of  debts 32S 

Bequest  of  insurance  money  held  to  be  a  specific  legacy 356 

Bequest  of   "proceeds"  of  Insurance  construed 404 

Bequest  of   insurance   held   to   have   included    policies   In   which    leKatee 

was    named    beneficiary 482 

Retention  of  Insurance  proceeds  by  widow  with  consent  of  bene- 
ficiaries named  In  W  was  not  such  a  refusal  to  turn  over  proceeds 
ns  forfeited   widow's  rights  under  W 436 

WITNESSES. 

[See    Evidence.] 

WRONG-DOER. 

[See    Common    Carrier:    Forfeiture;    Policy.    R;illr<>a<ls:    Subropatlon.  1 

Where  loss  caused  by  W  is  greater  than  insurance.  Insured  may  re- 
cover excess  from  such  W 10 

Insurer  upon  payment  of  loss  caused  by  W  is  an  equitable  assignee  of 

rights  of  insured  against  W 10,  67.  426 

Insurer  having  paid  loss  can  recover  from  Insured  only  excess  which 
latter  has  received  from  W.  deducting  expenses  of  recover>' 
thereof   89 

Assignment  of  claim  against  W  to  insurer  which  has  paid  loss  is  not 
affected  by  any  illegality  of  policy  since  claim  against  W  is  not 
based  on  policy 67 

As  between  Insurer  and  W  liability  of  insurer  is  secondary,  and  upon 
payment  of  loss  caused  by  W,  is  subrogated  to  remedy  of  insured 
against  such  W 77 

Rl^ht  of  subrogation  exists  even  though  there  has  been  no  stipula- 
tion to  this  effect  in  the  policy 77 

Where  insurer  pays  part  of  loss  and  W  pays  balance,   all   liability   of 

such  W  to  owner  is  satisfied 91 

Insurer  having  paid  loss  caused  by  W  is  subrogated   to  owner's  rights 

under  statute  making  W  primarily  liable  for  loss  caused  by  it 91 

In  action  against  W  it  was  not  error  for  trial  court  to  refer  to  existence 

of  insurance 856 
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In  action  against  railroad  company  for  benefit  of  Insurance  company, 

evidence  of  amount  paid  by  former  to  insured  Is  Incompetent 403 

Action  against  W  by  insured  and  Insurers  wbicb  had  paid  loss,  did  not 
constitute  a  eexwrable  controversy  authorisnc  removal  to  federal 
court   42& 

Payment  of  loss  by  insurer  does  not  Inure  to  benefit  of  W 43i» 


Ex-  C.VV  / 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  VjOOQ IC 


Digitized  by 


Google 


■  Xr.-.i 


